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1823. 


l';A  Stead  t;.LiDDARD. 

Where  the  ±  mg  ^vas  ail  action  of  assumpsit^  brouoht  against  the 
in  adrance  to  defendant,  on  a  guarantie,  to  be  responsible  and  account- 
the  defendant's  ^ible  to  the  plaintiff  for  the  proceeds  of  a  cargo  offish  and 

ion»  for  the  cost      .,,.,.,,  •       i  i        ■      i    /.      i        7  i 

of  part    of    a  Oil,  which  might  be  received  by  the  defendant  s  son,/7er  the 

^"h^*h^h  ^1*  u"*  '''^'P  ^^^^^V'  ^^^  declaration  contained  several  special 
was  partly  in-   counts  on  the  guarantie,  and  the  cominou  money  counts. 

terested,  wiote   -m  -^^t-  .. 

to  him/stating  Plea-iVbn  assumpsit. 

that  he  had  At  tlie  trial  before  Lord  Chief  Justice  Dallas^ai  Guilds 

drawn  on  hioiy    ,,,  ici**  /•iim  ii« 

end  requesting  hall^^ii  the  Sittings  after  tbclast  Term,  It  appeared,  that  in 
hira  to  accept  j^jr     jgjg  j|,^  plaintiff  arrived  at  Ih-oniheim,  with  part 

the  bilN,  to  be  "^^  '  ■  '  r 

appropriated  of  3  cargo  of  stock-fish  on  board   the   Fancy.    That  the 

inent  to  "he ^'  defendant's  son,  Lewis  Agassiz  Liddard^  was  a  resident 

plaintiff:  and  there.  That  through  his  assistance  the  cargowas  completed, 

son  was,  on  the  ^y  the  purchase  of  Other  stock-fish,  and  200  barrels  of  oil, 

other  hand,  to  ^hj^li  were  paid  for  by  the  plaintiff,  partly  by  bills  drawn 

remit  the  plain-  ^  •'  '  v         y      j 

tiff  the  pro-      by  him  upon,  and  accepted  by,  the  defendant's  son,  and 

cir "I'/to 'meet  P^*'^')'  ^y  ^'"''  *'''"'^"  ^>  ^^^  plaintiff  upon  a  house  in 
the  payment  of  London^  payable   to  the  order  of   the   defendant's  son. 

IncesTand'the  Duri"g  the  time  the  plaintiff  was  at  Z>ro//Mem,  the  defend- 
son  agreed  to  auVs  SOU  requested  that  he  might  be  allowed  to  have  a 
of  that  letter,  share  in  theadventure,  which  was  acceded  to  by  the  plain- 
by  a  memoran-  ^^ff  ^p  condition  of  his  ad  van  cinfif  one- third  of  the  cost  of 

dum,  written  ° 

and  signed  by  shipment,  and  other  incidental  expenses.     On  the  plaiii- 

tt"r;oV:t'd^u?e  ^'^'^  '•^^"«'"  ^^  Londofi,  in  Nov.  1819,  he  ascertained  that 
defendant  four  of  the  bills  drawn  by  him  on  the  London  house,  and 

afterwards,  by  B 

guarantie  written  by  him  at  the  back  of  the  same  letter,agreed  to  pay  to  the  plaintiff, or  hi^  bankers, 
all  sums  which  might  come  to  his  hands,  agreeably  to  the  terms  of  such  letter,  and  be  respon- 
sible to  the  plaintiff  for  the  proceeds  that  might  be  procured  by  his  son  for  the  cargo: — Held,  in 
an  action  of  attumpiU  on  the  guarantie,  Jirtt,  that  one  agreement  stamp  was  sufficient  under 
the  statute  55  Geo.  3,  c.  184,  as  the  whole  of  the  instrument  containing  (he  guarantie  must  be 
taken  together,  and  as  forming  part  of  one  transaction;  and,  tecondly,  that  as  the  guarantie 
referred  to  and  adopted  the  terms  of  the  plaiutiff^s  original  letter  to  the  defendant's  son,  and 
which  were  approved  of  by  him,  there  was  a  sufficient  memorandum  of  the  consideration  with- 
in the  itatnte  of  frauds. 
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left  in  the  hands  of  the  defendant's  son,  to  be  indorsed  by       ^  I9i3* 

him,  in  payment  of  part  of  the  cargo,  had  been  transferred 

by  him,  by  way  of  loan,  to  Messrs.  Jensons  and  Co.  of 

Drontheiwij  and  that  the  oil  had  been  shipped  by  him  in 

his  own  name,  and  as  on  bis  own  account,  without  the  con- 

cnrrence  of  the  plaintiff,  to  two  mercantile  houses  at  Am^ 

sierdam  and  Altona.    No  part  of  his  proportion  of  the 

sum  engaged   in  the  adventure   having  been  paid,  the 

following  correspondence  took  place  between  the  parties, 

and  was  tendered  in  evidence,  to  prove  the  guarantie,  on 

which  the  present  action  was  founded.    The  first  letter, 

which  was  written  by  the  plaintiff,  addressed  to  the  de^ 

fendant's  son,  was  as  follows  :*^ 

^  16,  BmbH  Lane,  2dtk  Dec.  1819. 

^  Dear  Sir, ^Having  paid  the  chief  part,  and  come 

under  acceptances  for  the  remainder  of  the  cost  of  the 
cargo  of  fish  per  the  Fancy,  and  200  barrels  of  oil  to  ^m- 
sierdam  and  Aliona,  with  the  freight  and  premium  of  in- 
surance per  Fancy,  also  paid  by  me,  I  have  drawn  upon 
you  of  this  date : — 

**  At  two  months  date,  for   -  -     1600/. 
^  At  four  months  date,  for  -  -    1000/. 

2600/. 
Which  y<m  will  be  pleased  to  accept;  and  I  pledge  my- 
self the  same  shall  be  appropriated  to  the  repayment  to 
me  of  the  above;  and  you,  on  the  other  hand,  are  to  remit 
yoar  father  or  me  the  proceeds  of  the  above  goods,  and 
the  balance  doe  by  Jensons  on  the  bills  given  them  at 
Drontheim,  to  meet  the  payment  of  your  acceptances  as 
above,  to  be  put  into  the  hands  of  my  bankers,  Sir  P. 
Pole  and  Co.  for  the  purposes  mentioned.  The  profit 
or  loss  on  the  cargo  of  fish  per  Fancy,  and  the  200  bar- 
rels of  oil,  being,  on  account  of  yourself,  one-third,  and 
of  016,  two^thfrds.  **  I  am,  &c. 

«  Z)  SteadJ' 

B  f 
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At  the  foot  of  the  above  letter,  the  defendant's  son 
wrote  as  under: — 

^  Above  is  a  copy  of  a  letter  handed  to  me  this  day,  by 

Mr.  Steady  and  I  agree  to  its  contents,  errors  excepted, 

having  accepted  the  bills  in  question,  to  be  handed  to 

Sir  P.  Pole  and  Co. 

^*  Lewis  jigassiz  Liddard. 

«  Bermmdsey,  29M  Dec.  1819." 

The  above  was  then  left  with  the  defendant,  to  be 
banded  over  by  him,  with  his  guarantiee  for  the  payment 
of  the  above  acceptances  to  the  plaintiff;  and  the  follow- 
ing memorandum  or  guarantie  was  written  by  the  former 
on  the  back  of  the  letter,  and  transtnitted  to  the  plaintiff 
accordingly. 

«  Mr.  D.  Stead,  «  26^A  Feb.  1820. 

**  Sir, I  hereby  agree  to  pay,  or  to  hand  over  to  you, 

•or  to  Sir  P.  Pole  and  Co.^  immediately  on  the  re* 
ceipt  thereof,  all  such  sums  of  money  and  bills  of  ex- 
change, as  may  come  to  my  hands  from,  or  may  be  re- 
mitted to  me  by,  my  son,  Lewis  Agassiz  Liddard^  agree- 
ably to  the  foregoing  copy  of  a  letter  and  agreement  or 
undertaking;  such  bills  or  monies  to  be  appropriated  to 
the  payment  of  the  acceptances  mentioned  in  the  said 
copy  letter.  And  in  consideration  of  your  having  paid 
for  the  whole  cost  of  fish  and  oil,  as  therein  stated,  and 
having  given  to  the  said  L.  A.  Liddard  an  interest  in 
such  shipment  to  the  extent  of  one-third,  I  hereby  en- 
gage to  be  responsible  and  accountable  to  you  for  the 
proceeds  that  may  be  procured  by  him  for  the  same, 
and  for  the  due  application  and  remittance  by  the  said 
X.  A.  Liddard f  in  conformity  with  said  copy  letter,  of  all 
monies  and  bills  which  he  may  receive,  or  that  may  be 
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paid  to  his  order,  od  account  of  the  said  fish  and  oil,  and  l^f^^ 

the  balance  of  bills  given  to  Jensans.  Stbad 

*•  I  am,  Sir,  yours,  &c.  Lidd'a.o. 
"  fFm.  lAddard.*' 

In  conaeqnence  of  these  arrangements,  the  defendant's 
son  was  permitted  to  continue  in  the  superintendance  of 
the  sales  of  the  cargo,  and  having  received  all  the  pro- 
ceeds without  accounting  at  all  to  the  plaintiff,  the  pre-  , 
sent  action  was  brought  against  his  fieither,  on  his  guar- 
antie:  and  when  the  letter  on  which  it  was  written  (being 
one  sheet  of  paper  only),  was  produced  in  evidence,  it  was 
impressed  with  one  agreement  stamp  of  1/.  Ibt.  when  it 
was  objected,  that  two  were  necessary,  as  the  defendant's 
guarantie  was  not  connected  with  the  original  agreement 
between  his  son  and  the  plaintiff.  His  Lordship,  how- 
ever, overruled  the  objection,  and  the  jury  accordingly 
found  a  verdict  for  the  plaintiff:  but  the  point  was  re- 
served  for  the  consideration  of  the  Court. 

Mr.  Serjeant  Lens  now  applied  for  a  rule  nuf ,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered  ;  and 
submitted,  in  the Jirsi  place,  that  the  action  could  not  be 
maintained,  as  the  guarantie  of  the  defendant,  on  which  it 
was  founded,  was  inadmissible  in  evidence,  for  want  of  a  pro- 
per stamp ;  nnd^secondlp^  that  even  if  it  were,  there  was  no 
sufficient  consideration  on  the  face  of  it,  to  entitle  the  plain- 
tiff" to  recover.  J^r</,The  defendant  was  no  party  to  the 
agreement  between  the  plaintiff  and  his  son,  as  to  what 
manner  the  proceeds  of  the  cargo  should  be  debited  and 
appropriated,  and  although  it  may  be  said  that  the  guar- 
antie refers  in  terms  to  the  plaintiff's  original  letter,  yet, 
they  must  be  considered  as  two  distinct  and  separate  agree- 
ments; for,  although  they  were  written  on  the  same  sheet 
of  paper,  they  were  between  different  parties,  and  conse« 
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quently  required  separate  stamps.  Altboogfh  by  the  sta* 
tute,  65  Geo.  3,  c.  184,  Scbed.  Part  1,  tif.  Agreement  (a), 
LtD9Ami>.  ^^  ^^^  provided,  that  the  stamping  of  one  of  several  let- 
ters sheuM  be  sufficient;  yet  herf,  the  letter  from  the 
plaintiff  to  the  defendant's  son,  could  not  affect  the  de- 
fendant, as  the  statute  applies  only  to  letters  or  agree* 
ments  between  the  same  parties.  The  two  transactions, 
therefore,  were  perfectly  distinct;  and  as  the  original  let- 
ter only  was  stamped,  the  guarantie  cannot  be  rendered 
available,  as  against  the  defendant,  unless  it  had  a  stamp 
of  a  similar  descriptiott_jS'econ<2fy,  There  is  no  sufficient 
consideration  to  support  the  defendant's  undertaking;  as 
die  gtiarantie,  not  only  refers  to  a  consideration  as  between 
the  plaintiff  and  his  son,  but  to  a  past  or  executed  consi- 
deration affecting  the  two  former  alone,  viz.  in  consider- 
ation of  the  plaintiff's  having  paid  the  whole  cost  of  the 
fish  and  oil ;  and  which,  without  the  addition  or  proof  of 
a  previous  request,  amounted  to  no  consideration  what- 
ever; and  the  cases  of  fFainv.  fPariters(b);  Saunders  v. 
JFakefield  (c) ;  and  Jenkins  v.  Beynolds  (d) ;  are  decisive 
to  sliew,  that,  id  order  to  render  a  defendant  Uable,  on  a 
guarantie,  witbin  the  statute  of  frauds,  the  consideration  or 
promise  for  the  undertaking,  must  appear  on  the  face  of 
the  instriiment. 


Lord  Chief  Justice  Dallas. I  am  of  opinion,  that  there 

is  no  ground  whatever  for  either  of  these  objections,  and 
more  particularly  so,  as  to  the  first.  The  guarantie  given 
by  the  defendant  referred  to  the  original  letter,  written  by 
the  plaintiff  to  his  son,  and  recognized  and  adopted  the 

(a)  By  which  it  is  proyided,  that  where  dhrers  letters  shall  be  oWsred 
in  evidence^  to  prove  aoy  agreement  between  the  parties  wb#  shall 
have  virritten  such  letters,  it  shall  be  safficient  if  any  one  of  such  let- 
ters shall  be  stamped  wiHi  a  duty  of  ll,  t5t.,  although  the  same  shall 
io  the  wh<^  coutaia  twice  the  sumber  of  ISSO  words  or  npwardb. 

(ft)  5  Eart,  10. (c)  4  Bam.  &  Aid.  595. (rf)  Ante,  Vol.  VI.  p.  86. 

S.  C.  3  Brod.  &  Bing.  14. 
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teims  as  therein  stated ;  and  it  most  be  considered  as  ^  18X8' 
hmring  socb  retrospective  operation,  as  the  defendant, 
thereby,  engaged  to  pay,  or  band  over  to  the  plaintiff, 
or  his  bankers,  all  socb  money  as  might  come  to  his 
haiids,  or  be  remitted  to  him  by  his  son,  agreeably  to 
iW  pbiotiff 's  fonner  letter.  The  whole,  therefore,  forms 
bat  one  transaction ;  and  more  particularly  so,  as  it  was 
written  on  one  and  the  same  sheet  of  paper. — I  also  think, 
tkal  there  is  a  soficient  memorandum  of  the  considera* 
tion  to  bring  this  case  within  the  statute  of  frauds ;  as, 
taking  all  the  transaction  together,  it  furnishes  evidence 
of  a  request,  which,  by  the  terms  of  the  commencement  of 
the  giiarantie,cannotbe8aid  to  apply  to  a  past  or  executed 
consideration,  as  the  defendant  undertook  to  pay  the 
plaintiff  all  sums  which  might  come  to  him  from  bis  son, 
on  account  of  the  cargo  in  question. 

Mr.  Justice  Park. .-.This  instrument  cannot  be  consi- 
dered as  a  mere  insulated  paper:  and  the  statute  55  Geo. 
3,  c.  184,  expressly  provides,  that  where  divers  letters  shall 
be  offered  in  evidence  to  prove  any  agreement  between 
the  parties,  one  stamp  shall  be  sufficient.  There  is,  there- 
fore, no  pretence  to  say,  that  another  stamp  was  requisite ; 
and,  on  looking  at  the  whole  of  the  transaction,  I  am  of 
opinion,  that  there  is  a  sufficient  consideration  expressed 
on  the  face  of  the  guarantie  to  entitle  the  plaintiff  to  reco- 
ver, and  we  are  not  bound  to  confine  ourselves  to  one 
letter  alone:  it  therefore  appears  to  me,  that  this  verdict 
ought  not  to  be  disturbed. 

Mr.  Justice  Burrough. The  Legislature  clearly  in- 
tended, that  where  an  agreement  is  contained  in  a  series  of 
letters,  it  is  sufficient  to  have  an  agreement  stamp  affixed  to 
any  one  of  them ;  if  not,  it  would  be  requisite  to  stamp  every 
letter,  although  the  correspondence  might  be  most  volu- 
minous.     Besides,  it  is  not  confined  to  letters  written  by 
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2^^  the  same  parties,  and  here  the  whole  of  the  subject  matter 
is  contained  on  one  sheet  of  paper.  In  point  of  law,  there^ 
fore,  it  must  be  considered  as  one  agreement,  and  tending 
to  bind  the  defendant,  and  more  particularly  so,  as  he  re- 
ferred to  the  terms  of  the  plaintiff's  original  communica- 
tion to  his  son  ;  and  it  must  be  taken  that  he  entered  into 
the  guarantie  at  the  request  of  the  latter.  At  all  events, 
it  furnishes  evidence  of  such  a  request.  I  therefore  con- 
cur with  the  Court,  in  thinking  that  there  is  no  ground 
for  this  application. 

Rule  refused  (a). 

(a)  See  ButU  v.  Swan,  ante.  Vol.  IV.  p.  484;  Firbauk  v.  Bell,  i 

Barn.  &  Aid.  96. 


April  \itii  Smith  v.  Crane  and  another.  Bail  of  Davis. 

v^here  two  writs  Jmr.  Serjt.  Tuddy  applied  on  behalf  of  the  defendants, 

had'been^t^  ^^^^  ^^^  ^"^  ^^  ^^^^  f^^^^i  which  had  been  issued 
out  against  the  against  them  by  the  plaintiff,  on  their  recognizance,  and 

a^recognizance  the  judgment  and  execution  which  had  been  issued  and 
of  bail,  and  to  levied  thereon,  might  be  set  aside,  for  irregularity,  with 

which  twonmiit  tt/»         iii.  •  iSi.i.i 

were  return-     custs. He  founded    bis  motion  on  an  affidavit  which 

ed,  on  which    ^^^^A  ih^t  i^io  writs  of  sciTe  facios  had  been  issued 

judgment  was  '  ^  ^ 

signed  and  ex-  against  them,  to  which  two  nihils  had  been  returned. 
the^CourTre- '  That  the  defendants  were  both  actually  resident  in  Middle^ 
fused  to  set     5^^,  and  had  received  no  notice  or  summons  of  the  writs  of 

judgment  and   ^ctre  focias  haviog  been  issued. He  relied  on  the  case 

execution,  on    of  JDotTtf  V.  Robius  (a\  where  the  Court  set  aside  a  judgf- 

the  ground  that  .  .     .  .  . 

the  bail  had  no  meut  obtained  by  the  plaintiff  on  a  sdre  facias  for  irre- 

^^^u^ofs^r     g^'^^'y  5   ^^^  defendant  having  had  no  personal  notice 

/actos  having  is.  of  the  writ  of  5cir«/acia«  having  issued :  and  Lord  Chief 

sued,   although 

they  lived  in  the  county  of  Middlesex;  as,  by  their  entering  into  a  recognizance,  they 
made  themselves  personally  liable ;  and  as  it  was  their  duty  to  watch  the  proceedings  in  the 
Sheriff's  office. 

{a)  Ante,  Vol.  III.  p.  757  ;   S.  C.  I  Brod.  &  Biiig.  381. 


IH  THE  POUBTH  YBAR  OP  ttBO.  IV. 

Justice  DaUoM^  in  deliveriDg  the  judgment  of  the  Court      ^i!^ 
there,  said:  (b)  ^We  think,  that  where  the  defendant 
resides  within  the  bailiwick  of  the  Sheriff  to  whom  the 
writ  is  directed,  he  ought  to  have  {notice  by  summons 
from  the  Sheriff;  and  that  in  such  case,  a  return  of  si- 
kilt  stating  that  he  has  nothing  in  his  bailiwick  where- 
by he  can  be  summoned,  cannot  be  supported/'     Al- 
though, there,  the  motion  was  to  set  aside  a  judgment 
obtained   under  a  ffctre  facias^  founded  on  a  previous 
jodgment,  the  same  rule  is  applicable  in  relief  of  bail, 
where  the  defendant  resides  within  the  bailiwick  of  the 
Sheriff,  to  whom  the  writs  of  tcire  fac\a%  are  directed. 
He  also  referred  to  Davis  v.  Norton  (c),  to  shew,  that 
where  an  execution  has  been  irregularly  sued  out,  on  a 
judgment  revived  by  scirejiunaaj  the  Court  will  set  it  aside, 
on  the  terms  of  the  defendant's  undertaking  to  bring  no 
action ;  and  it  must  be  inferred  from  that  case,  that  a 
return  of  two  nihils  is  not  equivalent  to  notice. 

But  the  Court  held,  that  personal  or  actual  notice  to  the 
bail  was  not  necessary,  and  Mr.  Justice  Burrough  observed, 
that  it  had  been  so  considered  by  the  Court  of  King's  Bench, 
in  Silliioe  v.  Wallace  and  another,  bail  otCawthome  (d)f 
where  it  was  determined,  that  it  was  not  necessary  to  give 
notice  of  scire  facials  to  the  bail;  it  being  their  duty  to 
watch  the  Sheriff's  office  where  they  were  lodged.  In 
Ijowe  V.  RobinSf  the  application  was  made  by  the  defend- 
ant himself,  to  set  aside  the  judgment  which  had  been 
irregalarly  issued  against  him,  as  the  motion  to  issue  the 
writ  of  scire  f ados,  on  which  it  was  founded,  was  made 
in  vacation.  That  case,  therefore,  is  wholly  inapplicable 
to  proceedings  against  bail  on  their  recognizance.  And  in 
Davis  V.  NorioHf  the  scire  facias  was  sued  out  unnecessa- 
rily to  revive  a  judgment  on  a  warrant  of  attorney  against 


ijb)  3  Moore,  761. (c)  Ante,  Vol.  VII.  p.  499. (c/)  2  Tidd,  7th 

Edit  1162. 
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the  defendanty  and  tbe^m  facias  did  not  recite  the  scire 
facias.  Bat  in  a  proceeding  against  bail,  they  are  not 
entitled  to  notice  as  in  the  case  of  executors,  as  there  the 
fruits  of  the  levy  are  to  be  derived  from  the  assets  of  the 
testator's  estate;  whereas,  bail,  by  entering' into  a  recog- 
nizance, make  themselves  personally  liable. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 

(6)  See  Clarke  v.  Bradshaw,  1  Ea^t,  89. 


V 

April  i8tii.  Robertson  v.  Fauntleroy. 

Where  an  in-   X  HIS  was  an  action  of  ossumpsit  for  money  had  and 

entitled  ^ocer-  '^^^^d, The  defendant  pleaded  the  general  issue. 

tain  persona)  At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
her  coining  of  DoUas  at  Westminster^  at  tl^  Sittiugs  in  the  last  Term,  the 
age,  as  a  residu-  plaintiff  claimed  to  recover  from  the  defendant,  the  amount 

ary    legatee,       "^ 

joined   her  fa-  of  a  boud  given  by  Baron  Pfeiliizer  to  the  plaintiff  for  se- 

to  Vecure  to^thc  ^'^^^ST  150/.,and  also,for  the  amount  of  a  bill  of  exchange, 
plaintiff  a  sum  for  1 16/.  drawn  by  the  plaintiff  upon,  and  accepted  by  the 
the  rentof apart-  Baroii-.It  was  given  in  evidence,  that  Baron  Pfeiliizer 
rnent*  occupied  and   his  two  daughters,  durine  their  residence  in  this 

by  her  and  her  ^  ^ 

father,  and  af-  Country,  bad  occupied  furnished  apartments  in  the  plain- 
tcr  she  became  ^fff^  j^^^^    ^^^ j  ij^^j  ^|^^  latter,  who  were  then  minors, 

of  age,  employ-  '  '       ^  ' 

ed  the  defend-  were  residuary  legatees,  under  the  will  of  one  Lucas  Gar- 
administration*^  ^^*  formerly  of  the  island  of  St.  Christopher;  that  the 

de  bcnit  non  of 

the  assets  of  the  testator,  (his  executor  being  dead),  which  the  defendant  accordingly 
did,  and  became  possessed  of  the  property;  and  she  afterwards  gave  the  plaintiff  an  order 
on  the  defendant  to  pay  the  amount  of  her  father's  bills  due  to  the  former,  which  on  being 
presented  to  the  defendant,  be  acknowledged  that  he  p  jssessed  adequate  funds,  and  that  a 
person  would  be  safe  in  advancing  money  on  tlie  security  of  the  bond :  but,  before  the  order 
was  executed,  or  the  sum  paid  under  it  by  the  defendant,  the  daughter  countermanded  it: — 
Held,  that,  as  he  had  consented  to  appropriate  a  sum  sufficient  to  pay  the  plaintiff's  demand, 
he  was  liable  to  an  action  for  money  had  and  received,  in  which  the  plaintiff  might  not  only 
recover  the  amount  of  the  bond,  but  an  acceptance  given  by  the  father  of  the  infant,  before  she 
became  of  age,  and  which  she  afterwards  requested  the  defendant  to  pay. 
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execator  imder  that  will  poncmoA  liiiMelf  of  the  penoiMl 
estate  of  the  testator  in  this  cooKtry^  and  afterwards  died. 
That  OD  Ae  eldest  of  tbe  daughters  attaining^  21 .  she  exe«  «• 

eoted  a  power  or  attorney  to  tbe  defendant,  by  rirtoeof 
whicb  be  obtained  a  grant  to  himself  of  tbe  admtnistra- 
tion  de  bonis  non  of  Oarvey^  and  afterwards  applied  to 
the  representatiTes  of  bis  executor  to  transfer  to  him  tbe 
effects  of  the  testator,  which  were  left  unadninistered, 
and  which  be  accordingly  received.    On  the  production 
ofche  bond,  it  appeared  to  have  been  executed  by  the 
Baron  and  his  two  daughters,  and  his  acceptance  to  tbe 
bdl  was  also  proved.    The  following  written  order  ad- 
dressed to  the  defendant,  by  tbe  eldest  daughter,  after  she 
became  of  age,  was  then  given  in  evidence,  viz..^ 

**  Dear  Sir,-»Out  of  the  monies  in  your  hands  received 
on  my  account,  by  virtue  of  my  power  of  attorney,  I  re- 
quest you  to  pay  to  tbe  plaintiff  the  amount  of  those  bills 
which  he  has  of  my  father's,  (if  they  are  not  already  paid), 
and  place  tbe  same  to  my  account. 

(Signed)  Anne  Pfeilitzer.^^ 


It  was  ako  proved,  that  on  this  order  having  been  pre^ 
sented  by  the  plaintiff  to  the  defendant,  as  well  as  the  bond 
and  bill,  he  said  '*  there  was  already  money  sufficient  in 
Lomdon  to  pay  the  whole  of  the  Baron's  debts,  but  that 
owing  to  a  little  infotmality  in  the  power  of  attorney,  he 
bad  not  yet  got  the  money  into  bis  hands,  but  beliered  be 
sbottld  have  it  shortly,  when  the  order  should  be  attended 
to :"  that,  OB  being  afterwards  applied  to  for  payment,  be 
fwtber  observed,  that  ^  be  bad  got  tlie  money,  and  that 
he  himself  was  a  creditor  of  the  Baron  V — For  the  de- 
fendant, a  letter  written  to  him  by  Miss  PfeiHtzer^  six 
months  after  the  date  of  the  above  order,  was  produce^ 
by  which  she  revoked  all  the  several  orders  and  authori- 
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.^^^.       ties  which  she  had  theretofore  sigcned,  authorising  him 

R0BBBT8ON     to  pay  any  debts  due  from  her  father  out  of  her  share 

Faumtleroy.    ^^  ^^^  monies  in  the  defendant's  hands  as  administrator  of 

Garvey/ and  she  requested,  that,  should  application  be 
made  to  him  for  payment  by  persons  holding  such  orders, 
he  would  refuse  payment  thereof,  until  he  received  her 
further  directions;  and  that  she  would  indemnify  him  from 
the  consequences  of  so  doing. 

His  Lordship  was  of  opinion,  that  the  previous  order  of 
MissP/W/t/^rer  tothe  defendant,  after  she  became  of  age,  for 
the  payment  of  her  father's  bills  to  the  plaintiff,  extended 
to  the  bond,  as  well  as  the  bill  of  exchange ;  and  that  the 
defendant  had  rendered  himself  liable  to  the  payment  of 
the  amount  of  those  instruments  by  the  promises  he  had 
made  subsequently,  notwithstanding  the  revocation  or 
countermand  afterwards  made  by  her:  and  the  jury  ac- 
cordingly found  a  verdict  for  the  plaintiff...  Dam- 
ages, 265/. 

Air.  Serjt.  Vaughan  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted,  or 
that  the  damages  might  be  reduced  to  115/.  being  the 
amount  of  the  bill  of  exchange.  He  submitted,  that,  as 
the  debt  was  contracted  by  the  Baron,  during  the  infancy 
of  his  daughters,  there  was  no  consideration  on  which  to 
found  a  promise  by  the  latter;  and  that  the  order  given  by 
the  eldest,  after  she  became  of  age,  was,  at  all  events, 
revocable  by  her,  before  any  payment  had  been  made  on 
her  account.  That  the  promises  by  the  defendant  must  be 
considered  as  having  been  made  without  consideration,  or  at 
least  in  his  representative  character  of  administrator  only: 
that  he  could  not  have  been  liable,  even  if  he  had  had 
^issets  in!his  hands,  to  be  sued  at  law ;  the  plaintiflTs  claim 
arising  from  a  legacy  to  be  paid  to  Miss  Pfeilitzer;  and  a 
legatee  cannot  maintain  an  action  against  an  administra- 
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ICH*,  to  eofbrce  payment  of  a  legacy,  Deeks  t.  Struii  (a).        iSiS* 
In  Bcfwerhank  t.  Monieiro  (b\  it  was  determined^  that  an     RoBSBTtoit 
undertakinir  by  an  executrix,  on  acceptine  a  bill  for  a  .      ^' 
demand  on  the  estate  of  her  testator,  to  pay  on  receipt  of 
soflicient  effects;  means  effects  receiTed  after  demands  en- 
titled to  priority  are  satisfied.     There,  when  she  accepted 
the  bill,  the  plaintiffs  gave  her  a  receipt  in  writing,  stating 
that  they  bad  received  the  acceptance,  which  they  promised 
lo  renew  from  time  to  time,  until  sufficient  effects  were  re- 
ceived from  the  estate  of  the  testator :  and  Mr.  Justice 
CriMtf  observed,  that, (c)  *^the  words  *  until  sufficient  effects 
were  received,'  meant  sufficient  effects  according  to  the 
subject  matter ;  and  that  the  true  construction  was,  to  pay 
when  she  should  receive  assets  legally  applicable  to  that 
purpose."     And  Mr.  Justice  CAamftre  said,  that  {d)  *^the 
defendant  gave  the  plaintiffs  a  preference  over  other  ere* 
ditors  in  equal  degree ;  that  she  certainly  could  not  avail 
herself,  in  account  with  the  plaintiffs,  of  the  payments 
she  had  made  to  other  simple  contract  creditors ;  but  that 
it  would  be  a  griiBvous  disadvantage  to  her,  if  she  was 
bound  by  the  agreement  to  commit  a  devasiavity  for  which 
sbe  would  be  personally  liable  to  others."    So,  here,  if 
the  defendant  were  bound  to  pay  according  to  the  terms 
of  the  order,  be  would  be  guilty  of  a  devastavit;   as  it 
eventually  appeared,  that  there  were  not  sufficient  assets 
belonging  to  the  testator,  to  satisfy  all  the  claims  on  his  es- 
tate.  The  promise  by  the  defendant  must  be  taken  to  have 
been  made  by  him  in  his  representative  character,  to  ap- 
propriate so  much  of  the  funds  of  the  testator,  which  he 
might  become  possessed  of,  as  were  applicable  to  the  pay- 
ment of  the  plaintiff^s  demand,  and  not  to  render  himself 
liable  at  all   events.    But  as  the  order  given  by  Miss 
Pfeilitzet  was  confined  to  the  payment  of  the  bills  of  her 
father,  it  could  not  possibly  include  the  bond,  although  it 

(«)  5  Term  Rep.  690. (ft)  4  Taunt.  844.— (c)  4  Taunt.  847. 

(li)  lb.  846. 
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18S3*        might  be  coostrued  to  extend  to  the  bill  of  excbangei  to 
RoBXBTtoy     which  alone  it  must  be  confined ;  and  the  verdict  must  be 
^'  reduced  accord ingl v. 

Faoktlxroy.  " 

Lord  Chief  Justice  Dallas. -.This  was  an  action 
brought  to  recover  a  certain  sum  of  money  from  the  de« 
fendant,  stated  to  have  been  received  by  him  for  the  use 
of  the  plaintiff,  and  which  it  appears  he  consented  to 
appropriate  to  the  latter»  for  a  debt  fairly  and  justly  due 
to  him  from  Baron  PfeUUzer.  It  was  proved,  that, 
during  the  residence  of  that  nobleman  in  this  country,  he, 
together  with  his  two  daughters,  who  were  infants  at  the 
time,  had  occupied  apartments  in  the  plaintiff's  house; 
and  that  the  Baron  bad  incurred  debts  to  a  considerable 
extent;  that  the  arrears  of  rent  due  to  the  plaintiff  having 
accumulated,  he  became  uneasy,  and  requested  a  secu* 
rity,  when  the  Baron  gave  the  bond  in  question,  in  which 
his  two  daughters  joined.  They,  at  the  time,  lived  with 
their  father,  and,  together  with  him,  partook  of  the 
benefit  of  the  occupation  of  the  plaintiff's  house.  It 
was  stated  to  the  plaintiff,  that  the  daughters  had  a  con* 
aiderahle  property  left  them  by  a  relative,  who  had  died 
abroad,  and  which  they  expected  shortly  to  receive  from 
funds  left  by  him  in  this  country.  This  was  held  out  to 
the  plaintiff,  in  order  to  induce  him  to  allow  the  Baron  to 
continue  the  occupier  of  the  apartments,  who  afterwards 
accepted  the  bill  in  question,  as  a  further  security; 
and  the  eldest  daughter,  after  she  became  of  age,  con- 
firmed her  liability  on  the  bond,  by  giving  the  order  in 
question  to  the  defendant.  The  only  question  then  is, 
whether  the  plaintiff  is,  under  these  circumstances,  enti- 
tled to  recover?  After  he  had  received  the  order,  a  per- 
son waited  on  the  defendant,  at  his  request,  and  on  his 
behalf  presented  it  to  him  for  the  purpose  of  obtaining 
payment  of  the  amount  of  the  bills  due  from  Miss  PfeiliU 
xer^s  father  to  the  plaintiff.  The  terms  of  the  bond,  as  well  as 


P 
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the  bill  of  ex€bamge  and  the  order,  were  readt  mod  et* 
pUhied  «C  thm  tine:  to  which  the  defendaut  replied,  that 
he  had  money  suficient  in  London  to  pay  the  whole  of 
die  Baron's  debts;  buttbal|Un  accooDtoffioine  informality 
in  the  power  of  attorney,  he  had  not  yet  got  the  tnoney, 
bnt  that  he  beliered  he  should  have  it  in  a  fortnight  or  three 
weeks,  when  this  demand  should  be  paid.  It  was  also 
proved  that  this  person  had  other  interviews  with  the  de- 
fendant on  the  subject  of  the  plaintiflTs  debt ;  that  at  the 
last  he  stated  that  he  had  got  the  money,  and  that  the  per- 
son applying  might  make  an  advance  to  the  plaintiff  with 
safety,  on  the  faith  of  the  securities ;  and  that  although  he 
had  got  it,  yet  he  should  be  glad  to  accept  5#.  in  the 
pottod  on  account  of  his  debt,  as  he  was  a  creditor  of  the 
Baron's.  It  therefore  appears  to  me,  that  the  defendant 
consented  to  appropriate  a  part  of  the  sum  received  by 
bim  from  the  Baron's  estates  in  satisfaction  of  the  plain* 
tiiPs  debt;  and  more  particularly  so,  as  the  person  who 
applied  to  him  for  it,  might  have  been  induced  to  have 
advanced  money  on  the  faith  of  the  securities,  in  expec* 
tation  of  being  repaid  by  the  defendant,  in  consequence 
of  the  promise  he  had  made. 


U 


1888. 


ROBBRTtOlf 
V, 
FAfJNTI.IBOr. 


Mr.  Justice  Park  and  Mr.  Justice  Bur  rough  being 
clearly  of  opinion,  that,  under  these  circumstances,  the 
plaintiff  was  entitled  to  recover 

Rule  refused. 


Hext,  Plaintiff;  Cockey,  Deforciant.  Fridaj, 

April  18tb. 

JMr.  Serjeant  LeN«  moved  that  this  fine  might  be  amended  l^  i^  anoecci. 
by  altering  the  christian  name  of  the  deforciant,  from  Mrytoamtnda 

fine  by  altering 
tJK  cbrirtian  Dame  of  the  deforciant  from  £Uen  to  EUattor,  where  the  had  been  alvaja 
known  bj  the  funner,  although  her  real  bapti«mal  name  was  EUunor* 
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^^^' .  Ellen  to  EleanoTf  on  an  affidavit^  which  stated  that  she 
had  always  been  known  by  the  former  name  only,  and 
bad  herself  signed  it  so  at  the  time  the  acknowledg- 
ment was  taken  ;  but  that,  on  reference  to  the  register  of 
the  parish  in  which  she  was  born,  it  was  discovered  that 
ber  baptismal  name  was  Eleanor^  and  that  no  person  by 
the  name  of  Ellen  Cockey  appeared  in  the  register  of  that 
parish. 

But  the  Court  observed,  that,  as  she  bad  always  been 
known  by  the  name  of  Ellen^  the  amendment  was  unne- 
cessary ;  and  that,  if  it  were  so,  the  dedimtiSj  and  all  the  other 
necessary  instruments  relating  to  the  fine  must  be  altered, 
which  would  be  attended  with  considerable  expense; 
and  that  it  would  be  a  sufficient  answer  to  a  plea  in 
abatement,  to  reply  that  she  was  known  by  the  one  name 
as  well  as  the  other. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion. 


Saiurdaift 

April  I9th.  CLIFFORD  V.  BuRTON. 

In  an  action     X  HIS  was  an  action  of  assumpsit  for  goods  sold  and  de- 

^d^d^tcredl  '»^«"'®** ^^  ^^^  ^""'^^  ^''^re  Lord  Chief  Baron  Richards, 

Uie  admissions  at  the  last  assizes  at  Hertford^  it  appeared  that  there  had 

danft  wife,  been  mutual  dealings  and  accounts  between  the  plaintiff 

who  served  in  and  defendant;  and  the  only  question  was,  whether  the 

hii    shop,   and  "^     ^ 

conducted  the  suui  of  10/.  was  due  from  the  latter  to  the  former.  The 
f  "'wslbscncc  ^^^y  evidence  to  substantiate  that  fact  was  an  admission 
are  admissible  or  declaration  made  by  the  defendant's  wife,  who  served  in 
gainst  her  bos-  ^^^  shop,  and  conducted  the  business  of  it  during  his  ab- 
band,  although  sen  CO ;   that  ou  her  being  applied  to  on  behalf  of  the 

the  goods  were 

delivered  previooslj  to  an  application  for  payment,  when  she  admitted  that  a  certain  sum  was 
due  to  the  plaintiff,  and  that  she  would  pay  it  if  he  would  make  a  deduction,  to  which  she 
claimed  to  be  entitled. 


BuBTOir. 
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plaintiflr  for  28/.  16#.  as  doe  to  him  from  the  defendant, 
die  said  she  would   pay  it,  if  the  plaintiff  would   allow 
lOL  which  the  defendant  was  entitled  to  deduct  on  the 
balance  of  the  accounts  between  them.     For  the  defen- 
dant it  was  objected,  that  the  admission  of  his  wife,  as  to 
a  balance  being  due  to  the  plaintiff,  was  not  admissible  in 
eridence ;  as  the  mere  circumstance  of  her  assisting  in  the 
shop,  during  the  absence  of  her  husband,  was  not  evi- 
dence of  such  a  general  agency  as  would  authorise  her  to 
settle  an  account  between  the  plaintiff  and  her  husband, 
which  was  altogether  dbtinct  and  separate  from  her  ser- 
vices in  the  shop.-.The  learned  Baron,  however,  allowed 
the  evidence  to  be  received,  and  the  jury  accordingly 
fcMiDd  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  am,  that  this 
Terdict  might  be  set  aside,  and  a  new  trial  granted ;  on  the 
g^und  that  the  admission  of  the  defendant's  wife  had  been 
improperly  received  in  evidence.  The  general  rule  is, 
that  declarations  by  a  wife  are  admissible  if  they  can  be 
considered  as  referring  to,  or  forming  part  of  the  res  gestce; 
but  that  they  are  not  receivable  if  they  are  made  at  a 
different  time,  or  in  a  separate  transaction  from  that  to 
which  they  immediately  refer,  or  in  which  she  may  be 
directly  employed  with  the  consent  and  authority  of  her 
husband.  In  an  Anof^mous  case  (a),  the  declaration  of  the 
defendant's  wife,  that  she  had  agreed  to  pay  a  certain  sum 
per  week  for  nursing  a  child,  was  held  to  be  good  evi- 
dence to  charge  the  husband,  it  being  a  matter  entrusted 
to,  and  usually  transacted  by  women.  So,  in  Emerson  v. 
Btonden  (&),  the  husband  permitted  his  wife  to  act  for  him, 
in  making  an  ag^reement  and  settling  terms  upon  which 
certain  lodgings  were  taken,  and  for  the  use  and  occu- 
pation of  which  the  action  was  brought.     Here,  however, 

(«)  1  Str.  597*  {h)  1  Eip.  Rep.  143. 

▼OL.  Tllfc  C 
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1823-  the  declarations  of  the  wife  were  made  on  her  being  ap- 
Clipforp  plied  to  for  payment  of  the  plaintiff's  demand,  at  a  dis- 
Burton  ^'"'^^  ^"^  different  time  from  her  serving  in  the  shop :  and 
she  admitted  that  a  certain  sum  was  due  to  him,  after  a 
dispute  had  taken  place  as  to  the  balance  of  the  account. 
She  therefore  could  not  be  considered  as  the  authorised 
agent  of  her  husband,  for  this  particular  purpose.  And  iu 
Peto  V.  Hayue  (a),  it  was  decided,  that  what  is  said  by 
an  agent,  respecting  a  contract,  in  the  course  of  his  em- 
ployment, is  good  evideiice  to  affect  his  principal ;  but 
that  the  latter  is  not  bound  by  what  is  said  by  him,  on 
another  occasion. 

Lord  Chief  Justice  Dallas. — According  to  the  rule 
established  by  modern  practice^  if  a  wife  be  constituted 
the  agent  of  her  husband,  to  act  in  his  shop,  and  conduct 
the  business  of  it,  in  his  absence;  if  such  an  agency  or 
authority  be  proved,  whatever  she  may  say  as  to  dealings 
between  her  husband  and  third  persons,  may  be  admitted 
in  evidence  as  against  him.  The  distinction,  however, 
turns  on  still  broader  grounds;  for  whatever  contracts  a 
wife  may  make  with  the  authority  and  consent  of  her  hus- 
band, she  must  be  considered  as  his  agent  for  that  purpose; 
and  consequently  her  representations  are  evidence  against 
him,  who  has  so  permitted  her  to  contract  for  him  with 
third  persons.  Here,  however,  it  hai^  been  said,  that  the 
declaration  or  admission  of  the  wife,  that  she  would 
pay  the  plaintiff's  demand,  if  h^  would  allow  10/.  was 
made  at  a  distinct  and  different  time  and  out  of  the  course 
of  her  employment,  and  on  account  of  a  separate  trans- 
action :  but  in  Biggs  v*.  Lawrence  (b\  it  was  held,  that, 
where  an  agent  is  employed  to  buy  goods^  his  acknow- 
ledgment of  having  received  them,  is  evidence  of  adelivery 
to  the  buyer:  apd  it  does  not  appear  from  that  case,  whe- 

(«)  5  Esp,  Rep.  134.— (&)  3  Temi  Rep.  454. 
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tber  fbe  agent's  acknowledgment  of  having  received  tbe 
goods  was  made  at  the  time  of  delivery  or  afterwards,  or 
on  what  other  occasion.  And  tbe  case  of  Emerson  v.  JB/on-       Bustoit. 
ien  is  an  express  authority  to  shew,  that,  where  a  wife  acts 
for  ber  husband  in  any  business  or  department,  by  bis 
authority  and  with  bis  assent,  that  he  thereby  adopts  ber 
acts,  and  must  be  bound  by  any  admission  or  acknow- 
ledgment made  by  her  respecting  that  business  in  which 
she  bat  acted  for  him  and  by  his  authority.     Here,  there- 
fbref  m  the  wife  was  in  the  habit  of  attending  to,  and  con- 
ducting tbe  business  of,  the  shop,  she  might  be  considered 
as  acting  within  the  scope  of  her  authority,  when  she  of- 
offered  to  settle  the  plaintiflTs  demand,  which  was  for 
goods  farnisbed  to  her  husband  on  account  of  the  shop. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  BnRROUOH_In  tbe  West  of  England,  the 
business  of  retail  shops  is  most  commonly  carried  on  by 
the  wives  of  the  occupiers :  and  any  admission  made  by 
them  on  account  of  goods  furnished  to  the  shop,  are  re- 
ceivable in  evidence  as  against  their  husbands.  The  case 
of  WTiUe  V.  Cuyler  (a),  appears  to  me  to  be  far  stronger 
than  tbe  present;  where,  in  an  action  of  assumpsit  by  a 
servant  for  tbe  recovery  of  wag^,  the  plaintiff  was  al- 
lowed to  give  in  evidence  a  deed  executed  by  the  wife 
of  tbe  defendant,  at  tbe  time  of  the  hiring;  which,  though 
void  as  a  deed,  was  admitted  in  order  to  shew  the  terms 
of  the  contract. 

Rule  refused  (  6). 

(«)  6  Term  Rep.    176. (*)  See  Anderson  v.  S€tndersont  «  Stark. 

N.  P.  C.  204 ;  S.  C.  Holt,  N.  P.  C.  691. 
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Saturday,  LaNCHESTBR  V.  TriCKER, 

April  iQth. 

Where  several  X  HIS  was  RQ  RCCioD  of  assumpsit  for  money  paid  by  the 
parishioners  at-  plaifitiflTto  the  defeudant's  use.  Tbe  defendant  pleaded  in 

try  meeting,  and  abatement,  tbat  tbe  promises  in  tbe  declaration  mentioned, 
signed  resoiu-     ^ere  made  by  bim  jointly  witb  twenty-six  otber  persons 

tions    aotboris-  j  j  j  j  r 

ing  two  church-  tberein  named,  and  not  by  tbe  defendant  alone:  on  wbieh 

pair  the  towei  **5ue  was  joined. At  tbe  trial,  before  Mr.  Baron  Garrowy 

of  the  church,  at  tbe  last  assizes  for  Swffolhy  it  appeared  tbat,  on  tbe  13tb 
Jected  to  mal^  Aprils  1811,  tbe  plaintiff  and  defendant  were  appointed 
a  prospectire      cburcbwardens  of  tbe  parisb  of  St,  Janies^  in  tbe  borough 

rate  for  raising  r^-r^»  i  ii  n    %         !■ 

money  necessa-  o%  Bury  St.  JSdmonds ;  and  tbat  the  tower  of  tbe  church 

ry  for  the  com-  bejng  jp  ^  dilapidated  state,  and  in  need  of  repair,  they 

repairs,  and  the  summoned  a  meeting  of  tbe  inhabitants  of  tbe  parisb, 

p^d\hei^Mon8  ^'^'^b  was  held  at  a  vestry,  on  tbe  8th  of  July  in  tbat 

employed  to  year  ;  when  it  was  ordered,  tbat  tbe  plaintiff  and  defend- 

sued  the  defend-  ^^U  ^  ^^^^^  cburchwardens,  should  be  authorised  to  put 

ant,  as  his  CO-  ^  jj^^  |.Qof  on  the  tower ;   which  order  or  resolution  was 

churchwarden, 

to  recoTera  signed  by  them  as  well  as  by  twenty-four  otber  parishion- 
moiety  of  the  ^^  another  vestry,  summoned  by  the  plaintiff  and 

sums  so  expend-  •''  J  r 

ed;~Held,tbat  defendant,  on  the  1st  August^lSWf  a  plan  or  model  as  to 
supporupkain  ^^^  repair  of  the  tower  was  approved  of  by  them  and  a 
abatement  stat  majority  of  the  Other  parishioners  then  present  (viz. 
joinder  of  those  fifteen);  who  resolved  that  one  James  Thompson  should 

parishionerswbo  p„^  ^  jjg^  ^^^f  ^j^  jj^^  tower,  accordin&f  to  the  model  pro- 
had  signed   the    "^  t     -i  i  . 

resolutions,  as    duced,  to  be  Valued  by  two  bunders  at  its  completion; 

inThe^  charw>  *"^  ^^^^  ^^^  plaintiff  and  defendant,  as  such  church  war- 
ier of  Tostry  dens,  should  be  requested  to  employ  such  persons  as  they 
intention  o"^*^  might  think  competent  to  estimate  the  injury  done  to  tbe 
coming  person-  fower,  and  to  employ  such  other  assistants  as  they  should 

ally   or  indivi-        ,  *,     , 

dnaijy  liable,      think  proper  and  necessary  to  repair  it.^— The  plaintiff  and 

defendant,  under  the  sanction  and  in  pursuance  of  those 
resolutions,  employed  several  persons  to  make  the  repairs; 
und  after  they  were  completed,  and  tbe  expences  ascer- 
tained, a  vestry-meeting  of  the  parish  was  held  on  tbe 


IN  THE  FOURTH  TBAR  OF  OBO.  IV.  91 

11th  JanMOTjfy  1812,  at  which  it  was  ordered  that  a  rate 
shoald  be  made  of  four  shilling^  in  the  pound,  amounting 
in  the  whole  to  807/.  145.9  upon  all  the  occupiers  of  lands 
and  houses  within  the  parish,  to  reimburse  the  plaintiff 
and  defendant  the  monies  expended  by  them  in  repairing 
the  church,  and  other  expences  incident  to  their  ofBce  of 
churchwardens;  which  order  was  signed  by  the  plaintiff 

and  several  other  of  the   parishioners. The  rate  was 

made  by  the  plaintiff  and  other  parishioners  on  the 
14th  February  following,  and  resisted  by  the  defend- 
ant and  others;  an  appeal  was  afterwards  entered  against 
it  and  allowed,  and  the  rate  was  accordingly  quashed. 

The    plaintiff  having  been  afterwards  sued   by  the 

several  persons  who  had  done  the  repairs,  and  who  ob- 
tained verdicts  and  took  out  executions  against  him; 
be  filed  a  bill  in  Equity,  praying  that  an  account  might  be 
taken  of  all  sums  paid  by  him^  and  to  which  he  had  be- 
come liable  for  the  repairs  of  the  tower,  and  that  a  vestry 
might  be  called  to  make  a  rate  for  the  payment  thereof; 
which  was  dismissed  with  costs,  on  the  ground  that  Equity 
could  not  decree  a  rate  to  be  made  to  reimburse  a  former 
churchwarden,  monies  laid  out  by  him  whilst  in  office  in 
pursuance  of  a  vestry  order  (a) ;  and  the  Vice-Chancel- 
lor there  said,  that,  (b)  **  In  the  case  of  the  King  v.  The 
ChapeUwardens  of  Bradford  (c),  it  was  established, 
that  no  church  rate  could  be  legally  made  for  the  reim- 
bursement of  a  churchwarden,  because  that  would  be 
to  sbijft  the  burthen  from  the  parishioners  at  the  time,  to 
future  parishioners.  That  a  Court  of  Equity  must  equally 
follow  the  Law;  and  that  it  could  be  no  ground  of  relief 
in  the  farmer  Court,  that  a  party  had  failed  to  use  legal 

diligence." ^The  plaintiff  then  brought  the  present  action 

against  the  defendant,  as  such  co-churchwarden,  for  the 
amount  of  the  moiety  of  the  bills  paid  by  him  for  the  re- 

(«)  See  Lantkater  ▼.  Thomp$on  and  otherSf  5  Madd.  6,        (b)  Id. 
11. (c)  13  East,  556. 
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,jSg^,       pairs  of  the  tower,  and  the  jury  foinid  a  verdiol  for  lilin 
Lanchesteh    accordingly. 


V. 

Tricxsr. 


Mr.  Serjeant  Frere  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  verdict  entered 
for  the  defendant  instead  thereof,  or  that  a  new  trial 
might  be  granted,  on  the  ground  that  the  persons  named 
in  the  defendant's  plea  being  the  parishioners  who  had 
signed  the  vestry  orders  or  resolutions  jointly  with  him,  they 
must  be  bound  by  such  signature,  and  were  equally  liable 
to  contribute  to  the  payment  of  the  ezpenees  incurred  in 
the  repair  of  the  tower.  Although,  in  the  case  of  the  King  t. 
The  Chapel-Acardens  ofBradford^  it  was  decided  that  arate 
tp  reimburse  churchwardens  such  sums  as  they  had  ex« 
pended,  or  might  thereafter  expend,  on  a  parish  church, 
would  be  bad  on  the  face  of  it,  as  in  part  retrospective ; 
and  Lord  Ellenborough  there  said ,  that  (a)  **  The  regular  way 
is  for  the  churchwardens  to  raise  the  money  before  hand  by  a 
rate  made  in  the  regular  form  for  the  repairs  of  the  church, 
in  order  that  the  money  might  be  paid  by  the  existing  in« 
habitants  at  the  time,  on  whom  the  burthen  ought  properly 
to  fall :"  yet  here,  as  between  the  parties  actually  present  at 
the  vestry  meetings,  and  joining  in  signing  the  orders  for 
the  repairs,  they  were  injustice  bouqd  to  contribute  their 
several  proportions  of  the  expences,  which  renders  this 
case  wholly  distinguishable  from  the  King  v.  The 
ChapeUwardens  of  Bradford^  which  merely  established 
that  no  claim  could  be  set  up  by  the  plaintiff  as  against 
the  parishionere  at  large. 

But,  Per  Curiam If  the  doctrine  contended  for  were 

sanctioned,  it  would  have  tlie  effect  of  rendering  every  pa- 
rishioner liable,  in  which  case  it  would  be  necessary  that 
all  should  be  joined  in  the  action.  The  persons  who  at- 
tended and  signed  the  orders  of  vestry  acted  merely  as 

^a)  12  £ast,  558. 
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▼eslry-meD,  and  {Affixed  their  signatures  in  that  character        j^^^ 
only,  withoQt  any  intention  to  render  themselves  indivi-    Lanchksti* 

dually  or  personally  liable. It  is  quite  clear  that  from  the      tsickvb. 

course  of  proceedings  which  have  been  adopted  by  the 
plaintiff  and  defendant,  as  churchwardens,  that  they  can 
bare  no  legal  denkand  on  the  parishioners  collectively ;  and, 
as  they  ordered  these  repairs  jointly  in  that  character,  they 
are  jointly  liable  to  pay  for  them  ;  and  as  it  appears  that 
llie  plaintiff  has  discharged  the  whole  of  the  expences 
attending  them,  he  has  a  right  to  call  on  the  defendant  f6r 
bis  proportion  or  cobtribution  of  the  sums  so  expended. 

Rule  refused. 


Snape  and  Wife  v.  Dobbs.  i&<ainby, 

April  }9ih. 
I  HIS  was  an  action  of  account.    The  second  count  of  the  where  the 
declaration  alleged  that  the  defendant,  after  the  intermar-   P*«'n«'ff«n<'  d«- 

.  f  fendant  bad  le- 

fiage  of  the  plaintiff,  Mary  Snape^  was  bailiff  to  both  the  parate  inteie»u 
plaintiffs,  in  right  of  the  said  Mmy,  of  one  undivided  JIJ^^^'*^^"*  °^ 
moiety  or  share  of  a  certain  fishery,  sifuate  in  the  parish  of  which  a  reier- 
Eings^NortoUj  in  the  county  of  fForcester^  and  that  the  under"hrBif^ 
defendant,  as  such  bailiff,  look  and  received  the  fish  being  *»«»^^  Canal 
in,  and  the  profits  arising  from  the  fishery,  to  render  a  rea-  theiith  sect. of 
sonable  account  thereof  to  the  plaintiffs,  in  right  of  the  said  .T**!*"**  ^!*'''u''*'?J 

■  '  o  «•  that  It  shonld 

Mary^  when  he  shoiild  be  thereunto  requested  : Breach,  be  lawful  for 

that  althougb  the  defendant  was  requested  by  the  plaintiffs  ^^^^^^  of  the 
so  to  do,  he  bad  not  as  yet  rendered  a  reasonable  account  to  *«°<*'  on^which 
eitherofthemof  the  fish  and  profits  so  taken  and  received  by  Toir  should  be 
bim.butthathewhollyrefusedandneoflectedsotodo. The  «n»de,  to  let  all 

•^  "  ^  ^        the  water  out  of 

defendant  pleaded^r^/,  that  he  never  was  bailiff  to  the  plain-  such  reservoir 

once  in  seTcn 
jearsy  for  the  f>arpose  of  taking  the  fish  therein;"  and  the  78th  section  provided,  that 
the  owners  of  all  lands  through  which  the  canal  should  be  made,  should  be  entitled  to  the 
figbt  of  fisfoerj  in  so  moch  ol  the  canal  us  should  be  roade  over  or  through  their  lands  or 
groouds  respectivelj :— Held,  that  as  the  plaintilF  and  defendant  had  only  a  several  right  of 
fishing  in  the  water  over  his  own  land,  thejr  were  not  tenants  in  comioon  of  the  fish,  by 
Tirtoe  of  the  11th  section;  but  that  when  the  water  in  the  reservoir  wes  drawn  off#  ?ach  was 
entitled  to  the  fisb  which  might  be  left  and  taken  on  his  own  soil. 
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182J^  tifTs,  in  right  of  the  said  Mary^  of  the  said  moiety  or  share 
of  the  fishery,  nor  ever  took  or  received  the  fish  being  in, 
or  the  profits  arising  from  the  same;  and,  lastly ^  that  he 
bad  fully  accounted  with  the  plaintiflTs:  on  both  which 
pleas  issue  was  joined— At  the  trial,  before  Mr.  Serjeant 
jBosanquet,  who  presided  for  Mr.  Justice  Richardson^  at 
the  last  assizes  at  fForcester^  it  appeared  that  the  plaintiffs 
and  defendant  became  separately  possessed  of  two  distinct 
lots  or  pieces  of  land,  by  purchase  from  the  Honorable 
Mr.  Hewitt^  containing  about  four  acres  and  a  half  each; 
the  whole  of  which,  the  Company  of  the  Proprietors  of  the 
Worcester  and  Birmingham  Canal  Navigation  afterwards 
converted  into  a  reservoir,  by  virtue  of  the  statute  31  Geo. 
3,  c.  59  (a).  That  the  reservoir  having  been  completed  more 
than  seven  years,  the  defendant,  in  the  month  otNovenibeff 
1821,  after  having  given  notice  to  the  plaintiffs,  let  off  the 
water  from  the  reservoir ;  and  the  deepest  part  of  it  being  on 
the  land  that  lately  belonged  to  the  defendant,  nearly  the 
whole  of  the  fish  naturallycongregated  and  were  taken  there ; 
all  of  which,  consisting  of  nearly  eight  hundred  pounds 
weight,  the  defendant  claimed  as  belonging  to  him,  al- 
though the  plaintiffs  insisted  that  they  were  entitled  to  a 
moiety ;  and  for  the  recovery  of  the  value  of  which  the  pre- 
sent action  was  brought For  the  plaintiffs  it  was  con- 
tended, that  they  were  tenants  in  conunon  with  the  de- 
fendant, of  the  fishery  in  question,  by  virtue  of  the  11th 
section  of  the  statute  (b) ;  but  the  learned  Serjeant  was  of 

(a)  By  which  it  is  eoacted,  that,  ''for  the  security  of  the  owners  and 
occupiers  of  mills  on  the  rivers  Arrow  and  Rea^  the  company  of  pro- 
prietors  should,  and  were  thereby  required, at  their  own  expense  imme- 
diately after  the  making  of  the  said  intended  canal  over  the  river  Arrow,  to 
make  andcompletethereservoirsastherein  mentioned,  and,  niter  a/ta,the 
reservoir  in  question  on  the  estate  of  the  Hon.  Mr.  Hewitt,  then  in  the 
occupation  of  the  plaintiffs  and  defendant,  covering  nine  acres  of  land.*' 

(h)  By  which  it  was  provided,  that  '*it  should  be  lawful  for  the  owner  or 
owners  of  the  lands  on  which  any  such  reservoir  should  be  made,  to  let  all 
the  water  out  of  such  reservoir  once  in  every  seven  years  from  the  time 
of  making  such  reservoir,  for  the  purpose  of  taking  the  fish  therein  ;  the 
water  to  be  so  taken  out  in  the  month  of  November,  and  at  no  other  time.*' 
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opraioii,  that  they  had  only  a  several  and  separate  interest^ 
and  that  each  party  was  entitled  to  the  6sh  which  might 
be  left  on  his  own  land  when  the  reservoir  was  exhausted. 
He  also  thought  that  the  11th  section  could  not  alter  the 
nature  of  die  property,  or  control  the  78th  (a),  whicl| 
gave  to  each  owner  a  several  right  of  fishing  on  his  own 
landy  and  he  accordingly  directed  a  nonsuit. 

Mr.  Serjeant  Peake  now  applied  for  a  rule  nisi^  that  this 
noosoit  might  be  set  aside,  and  a  verdict  entered  for  the 
phintiflk,  or  a  new  trial  granted ;  on  the  ground  that, 
althoogb  the  plaintiffs  and  defendant  were  not,  in  point 
of  law,  tenants  in  common  of  the  land,  yet,  that  from 
the  very  nature  of  the  case,  they  must  be  considered 
as  tenants  in  common  of  the  fishery,  when  the  water 
was  drawn  off  at  the  end  of  every  seven  years.  They 
had  a  right  in  common  between  them,  as  there  could  be 
no  division  of  the  water  contained  in  the  reservoir,  and  it 
was  the  manifest  intention  of  the  Legislature  that  they 
should  have  such  an  interest  by  the  septennial  exhaustion 
of  the  reservoir,  for  the  purpose  of  taking  the  fish,  as  was 
provided  for  by  the  11th  section  of  the  statute.  Although 
there  is  no  case  expressly  in  point,  yet  Lord  Chief  Justice 
HoUy  in  fFaterman  v.  Soper  (i),  is  reported  to  have  ruled, 
that  if  A.  plants  a  tree  upon  the  extremest  limits  of  his  land, 
and  the  tree,  growing,  extend  its  root  into  the  land  of  B. 
next  adjoining,  A.  and  B.  are  tenants  in  common  of  the 
tree.     But  if  all  the  root  grows  into  the  land  of  A.,  though 


(a)  By  which  it  was  provided^  that  the  owner  or  owners  of  all  lands 
or  grounds  (except  lords  of  manors)  through  which  the  canal  should 
be  made,  should  have,  and  be  entitled  to  the  right  of  fishery  of  and  in 
so  much  of  the  canal,  reservoirs,  trenches,  and  sluices,  as  should  be 
made,  in,  over,  or  through,  his,  her,  or  their  lands  or  grounds  respect- 
ively ;  so  as  in  the  use  and  exercise  of  the  said  right  of  fishery,  the  canal, 
reservoirs,  &c.  should  not  be  prejudiced  or  obstructed,  or  any  water 
drained  or  exhausted  from  or  out  of  the  canal,  reservoirs,  trenches^ 
orsluiees^&c— ^6)  l  Ld.  Raym.  737. 
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iteS*  the  boughs  overshadow  the  land  of  B.,yet  the  branches  fol- 
lotv  the  root,  and  the  property  of  the  whole  is  in  A."  So 
here,  as  the  fish  were  in  a  continual  state  of  locomotion,  and 
would  naturally  resort  to  the  deepest  part  of  the  reservoir 
wheta  the  water  was  drtHWn  off,  the  fishery  must  be  put  on 
the  footing  of  a  tenancy  in  common ;  as  othet^wise,  each 
party  could  not  have  his  fair  share  bf  the  fish  which  might 
be  taken  at  the  times  appointed  for  the  exhaustion  of  the 
reservoir* 

Mr.  Serjeant  Bosanquet  observed,  that  the  only  ques- 
tion at  the  trial  was,  Whether  there  wiis  &  tenancy  in  cotu- 
mon  of  the  fish  that  might  be  fbiind  in  the  reservoir  when 
the  water  was  dr&wn  off.  That  it  WiEis  adntitted  thstt  the 
plaintiffs  liad  bhly  a  several  right  as  to  fishing  with  a  line 
or  net  under  the  ?8tfa  section ;  but  it  was  insisted  ihat  a 
tenancy  in  common  ariose  ohce  ih  seven  years,  by  iihplica- 
tion,  and  according  to  the  11th  i^ection  of  the  statute.  It 
appeared  that  the  land  on  wbich  the  reservoir  was  iti^de, 
was  originally  divided  by  a  small  streahi;  that  he  therefore 
thought  that  each  of  the  parties  was  entitled  ad  mediwh 
fiti;  and  that  as  the  land  wds  h^d  in  sei'^ralty,  so  the 
right  of  fishery  must  be  taken  to  be  in  severalty  also ;  and 
more  particularly  so,  as  tbe  78th  set;titin  ^aVe  a  di^ihct 
and  separate  rignt  of  fishery,  which  t;duld  not  be  altered 
when  the  water  was  drawn  offi 

The  Court  concurred  in  this  opinion,  and  unanimously 
held,  that  the  nonsuit  was  perfectly  correct,  as  each  of  the 
parties  bad  a  several  right  of  fishing  in  the  water  over  his 
own  land ;  and  that,  when  the  reservoir  was  exhausted,  each 
must  take  his  chance  of  the  fish  which  might  be  lefl  and 
taken  on  his  own  soil. 

Rule  refused. 


IN  TUB  rounm  ybah  or  obo,  iv.  ST 


Sutton,  Bart.  v.  Waite,  Gent.  ApHllliiL 

k  HIS  was  an  action  on  the  case,  brought  by  the  plauitifTy  Where  m  a* 
as  kte  Sheriff  of  the  county  of  Lincoln^  airainst  the  de^  ^V'^^  ^ .  ^^ 
fendant,  for  neglect  of  duty,  as  bis  replevin  clerk.    At  the  a  Terdict  a- 
trial,  before  Mr.  Justice  Park^  at  the  last  assizes  for  Jtin-  Sf"or**iMitilSf 
cola,  it  appeared  that  an  action  had  been  brought  against  taken  iotum- 
the  plaintiff  as  such  Sheriff,  for  not  having  taken  sufficient  o^^  replefln 
pledgeaon  a  replevin  bond,  and  in  which  the  avowant,  who  kood,  which  had 

Decn  taken   dt 

broagfat  the  action,  obtained  a  verdict.     The  attesting  hU  repieTin 
witness  to  the  bond  proved  the  execution  of  it  by  the  ^^^^  ^^ 
sureties^  and  stated  that  one  of  them  resided  in  a  small  broaght  an  ac- 
lowD,  in  the  neighbourhood  of  Botton^  and  that  the  other  Moce^ukd^e 


a  grazier  in  a  considerable  way  of  business,  and  of  attesting  wit- 
good  general  reputation,  and  that  the  stock  on  his  farm,  at  proved  that  the 
die  time  the  bond  was  taken,  was  worth  between  800/.  and  •'"5J'**  ""ll?^ 

'  reside    within 

lOOOiL  That  the  sureties  lived  at  a  distance  from  each  the  bailiwick  of 
odier,  and  out  of  the  bailiwick  of  the  Sheriff._It  did  not  Ih't'lltofth^B 
appear  that  the  defendant  had  made  any  inquiry  himself  as  occupied  a  farm 
to  the  responsibility  of  the  sureties,  but  the  learned  Judge  at  the  time  the 
being  of  opinion  that  it  was  not  necessarily  incumbent  on  *^"^.^H*kr 
him  to  do  so,  and  as  it  was  proved  by  the  attesting  witness  that  soch  clerk 
that  one  of  them  was  at  all  events  apparently  responsible,  abiie^M*^ '^ 
the  jury  found  a  verdict  for  the  defendant.  not  incombent 

on  him  to  make 
pertonal    in- 

Mt,  Serjeant  Lens  now  applied  for  a  rule  wm,  that  this  qoirics  as  to  the 

.    _  retponsibility  of 

verdict  might  be  set  aside,  and  a  verdict  entered  for  the  the  sureties,  if 
plaintiff  instead  thereof,  or  a  new  trial  granted;  and  sub-  renti/rMponsU 
Diitted,that  as  a  verdict  had  been  found  against  the  latter,  as  b|e,  it  is  suffi- 
Sheriff,  for  having  taken  insufficient  pledges  to  the  bond,  ^^^[  i^at 
the  responsibility  of  whom,  it  was  the  duty  of  the  defend-  ^**«'*  ^^^y  \^ 

..  .  side  out  of  the 

ant,  as  his  officer,  to  have  inquired  into,  before  it  was  ex-  bailiwick  of  the 

sheriff,   bj 
vboui  the  bond  is  taken,  it  is  necessary  to  search  the  siieriff 's  office  where  thej  do  reside,  to 
•soertain  whether  aaj  process  had  been  sved  out  against  them,  before  tbe  bond  it  taken* 
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y^^  ecuted,  he  was  entitled  to  be  iDdemnified  by  the  latter, 
who  was  consequently  liable  in  this  action;  and  more  par- 
ticularly so,  as  it  did  not  appear  at  the  trial,  that  he  had 
made  any  inquiry  himself  respecting  such  sureties,  but 
confided  entirely  to  the  person  who  attested  the  execution 
of  the  bond,  and  who  in  point  of  fact  recommended  them 
to  the  defendant.  Although,  in  strictness,  a  Sheriff  is  not 
responsible  at  all  events;  still,  he  should  take  reasonable 
means  to  ascertain  the  character  and  solvency  of  the  par- 
ties about  to  execute  the  bond,  or  make  such  inquiries  as 
to  satisfy  himself  of  their  responsibility.  In  Saunders  y. 
Darling  (a)^  it  was  held,  that,  in  an  action  against  the 
SheriflT,  some  evidence  must  be  given  by  the  plaintiff,  of 
the  insufficiency  of  the  pledges  or  sureties,  but  very  slight 
evidence  is  sufficient  to  throw  the  proof  on  the  Sheriff,  for 
the  sureties  are  known  to  him,  and  he  is  to  take  care  that 
they  are  sufficient.  Here,  however,  the  defendant  took 
no  such  step,  nor  did  he  make  any  personal  inquiries ;  and 
if  he  had  even  made  inquiriesin  the  neighbourhood,  he  would 
have  ascertained  that  the  sureties  were  not  substantial  per- 
sons, or  men  of  property;  and  as  they  did  not  reside  within 
the  bailiwick  of  the  Sheriff,  they  might  have  been  objected 
to  in  the  first  instance,  or,  at  all  events,  should  not  have 
been  allowed  to  execute  the  bond  until  the  defendant  was 
perfectly  satisfied  that  they  were  sufficiently  responsible 
by  the  general  reputation  of  the  neighbourhood  in  which 
they  lived. 


Lord  Chief  Justice  Dallas..— A  case  which  involved 
the  same  question  as  the  present,  as  to  the  liability  of  the 
Sheriff,  was  tried  before  me  atGttt7(/Aa//,at  the  sittings  after 
the  last  Term,  and  I  take  the  doctrine  to  be,  that  if  a  Sheriff 
has  reason  to  be  satisfied  that  the  sureties  are  responsible, 
and  of  which  he  alone  is  to  judge,  he  would  be  justified 

(a)  Bull.  Ni.  Pri.  7th  Edit  by  Bridgman,  60  (c). 
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in  taking  tbem  as  sucb :  so,  if  a  person  known  to  the  She-       ,  182& 
riff,  make  inquiries  as  to  the  credit  or  reputation   of  a 
tradesman^  and  the  value  of  his  stock,  and  communicates 
the  result  of  such  inquiry  tothe  Sheriff,  if  it  be  favourable, 
the  latter  need  not  make  a  personal  inquiry.     Here,  it  ap- 
pears, that  one  of  the  sureties  was  a  grazier,  and  had  stock 
on  bis  farm,  at  the  time  the  bond  was  executed,  of  the 
value  of  800/.  or  1000/.  and  the  attesting  witness  swore, 
that  he  considered  him  to  be  a  person  of  property.     The 
de^odant,  therefore,  was  justified  in  taking  him  on  his  ge- 
neral credit  or  reputation.  At  all  events,  it  was  a  question, 
first,  for  the  Sheriff,  and  afterwards  for  the  jury  to  say,  whe- 
ther the  defendant  had  conducted  himself  with  proper  cau- 
tion. Beside,  it  does  not  appear  that  there  were  any  docu- 
ments in  the  Sheriff's  office,  in  whose  bailiwick  the  sureties 
resided,  to  impeach  their  solvency,  or  shew  that  they  were 
not  responsible  at  the  time  the  bond  was  taken  ;  and  al- 
though I  lately  expressed  an  opinion,  that  in  such  a  case 
the  office  should  have  been  searched,   to  ascertain  those 
facts,  and  whether  any  process  had  been  issued  against 
them ;  still  here,  1  think,  that  the  defendant  caused  a  pro- 
per inquiry  to  be  made,  and  more  particularly  so,  as  the  at- 
testing witness  to  the  bond  had  informed  him,  that  the 
sureties  were  respectable;  and  there  was  nothing  to  shew 
that  be  had  attempted  to  mislead  the  defendant  at  the 
time  they  were  taken. 

Mr,  Justice  Park. It  appeared  at  the  trial,  that  the 

defendant  merely  acted  as  replevin  clerk  to  the  sheriff, 
within  a  limited  district,  for  which  he  received  a  remune- 
ration of  4/.  a-year  only ;  and  that  he  had  not  filled  the 
situation  of  under-sheriff,  and  that  one  of  the  sureties  was 
in  the  possession  or  occupation  of  a  considerable  estate,  at 
the  time  the  bond  was  taken.  I  relied  on  the  case  of 
Hindle  v.  Blades  (a),  where  it  was  held,  that  if  the  sure- 

(«)  1  Marih  27 ;  S.  C.  5  Taant.  225. 


aft 


vm- 
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tied  were  apparently  responsible^  it  is  sufficient  to  exone- 
rate the  Sheriflf  in  an  aetion  against  hinru  There,  however,, 
one,  if  not  both  the  sureties  were  proved  to  hav«  been 
bankrupts  within  two  years  before  they  became  sureties, 
and  Mr.  Justice  Heath  there  said,  (a)"  it  would  be  too 
much,  to  exjpect  the  Sheriff  to  make  inquiries  into;  the 
private  aiiaics  of  the  suretiesi"  and  I,  accordingly,  left  it  to 
the.jury,  to  cxuisider  whether  the  defendant  in  this  case  had 
made  the  proper  and  necessary  inquiry^  If  he  had  made 
none,  but  had  gone  to.  the:  estate  which  one  of  the  sureties 
occupied,  there  can  be.no  question  but  that  he  would  have 
been  satisfied;. and  thatof  itself  would  have  been  sufficient. 
I  do  not  accede  to  the  doctrine  laid  down  in  Saunders  v. 
Darling;  and  if  the  same  evidence  had  been  giv€t)  in  an  ac- 
tion against  the  Sheriff,  as  in  this  caae,  I  should  have  consi- 
dered him  to  have  done  his  duty^  so  as.  to  exonerate  him* 
from  any  liability  in  having  taken  insufficient  pledges^ 


Mr.  Justice  Burrougk  concurred. 


Rule  refused  (i). 


(a)  1  Marsh,  29. {h)  See  Scott  v.  WaHhtnan.  S  Stark.  N.  P.  C.  168. 


Monda^f  .   ShERWIN  V.  SmITH. 

April  «1«*. 

Bjtbe  Apothe-  X  HIS  was  an  actiou  of  assumpsit  brought  by  the  plaintiff^ 
^t^Ts.  c.^iM  ^  ®"  apothecary,  to  recover  the  amount  of  his  bill.  The 
8. 14,)  it  is  pro-  defendant  pleaded  the  general  issue_At  the  trial  before 
person  shall  be  ^^*  Justice  Bay  ley  ^  at  the  last  assizes  at  York^  the  only 
admitted  to  an  evidence  offered  by  the  plaintiff  to  shew  that  he  was  enti- 

examination  for  .  ^  ■ 

a  certificate  to  tied  to  practise  as  an  apothecary,  within  the  provisions  of 
J^^haii'have^  the  Statute   66   Geo.  3.  c.  194,  was  a  certificate  duly 

serred  an  ap- 
prenticeship, and  shall  produce  testimonials  of  a  sufficient  medical  education  to  the  satisfaction 
of  the  Court  of  Examiners  :-r-He Id,  that  a  certificate  duly  issued  by  that.Coart  is  conclusive 
evidence  of  those  facts ;  and  that  in  un  action  to  recover  the  amount  of  an  apothecaries  bill, 
it  is  not  incumbent  on  the  plaintiff  to  prove  that  he  has  served  an  apprenticeship. 
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granted  by  tbfs  Court  of  Examiners  constituted  by  that  ^^3. 
act;  when  it  was  pbjected  for  the  defendant^  tbat  such 
certificate  wcas  not  of  itself  sufficient  evidence,  but  tbat  it 
was  inciiinb^t  on  tbe  plaintiff  to  prove  that  h^  had  served 
a  regular  apprenticeship  of  five  years,  as  required  by  tbe 
I4tb  and  l^tb.  sections  of  tbat  statute  (a).  The  learned 
Judge,  hoiKever,  overruled  tbe  objection,  and  the  jury  ac« 
oordingly  found  a  verdict  for  the  plain tiflf,  but  the  point 
wi^  rewTjed  for.  tbc)  oonsidf^ration  of  tbe  Court. 

Mr.  Seijeant  P^tf  now  applied  for  a  rule  ntn,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered  ;  and 
submittedf  tbat  it  was,  at  all  events,  incumbent  on  the 
plaintififto  have  produced  testimonials  of  a  sufficient  me- 
dical education  at  tbe  trial,  which,  as  well  as  the  due  service 
of  an  apprenticesbipt  should  have  beeq  sup^adcled  to  tbe 
certificate,  and  must  consequently  have  formed  essential 
parts  of  it,  before  the  Court  of  Examiners  would  allow  it  to 
be  granted. 

Bat  the  Court  held,  tbat  tbe  certificate  was  of  itself  con- 
clusive as  to  the  apprenticesbip,  and  that  it  was  incumbent' 
on  tbe  Court  of  Examiners  to  inquire  intQ  that  fact  before 
they  allowed  tbe  certificate  to  be  granted;  if  not,  that  they. 

{a)  By  which  it  is  enacted,  *'  That,  alter  the  1st  of  A  ugust,  18 15,  it  shall 
not  be  lawful  for  any  person,  (except  persons  then  in  practice  as  sucli)^  to 
practiK  as  au  apothecary,  unless  he  shall  have  been  examiued  by  the 
Court  of  Elxaminers  constituted  by  that  act,  or  the  major  part  of  theni« 
aud  has  received  a  certificate  of  his  being  duly  quahtied  to  practise  as 
SQcfa  from  the  Court  of  Examiners: — Provided,  that  no  person  shall  be 
admitted  to  any  such  examination  for  a  certificate  to  practise,  unless  he 
shall  have  served  an  apprenticeship  of  not  less  than  five  years  to  au 
apothecary,  and  unless  he  shall  produce  testimonials  to  the  satisfac- 
tioD  of  the  Court  of  Examiners  of  a  sufficient  medical  education,  and  of 
a  good  moral  conduct ;  and  that  no  apothecary  shall  be  allowed  to  re. 
cover  any  charge^  claimed  by  him  iu  any  court  of  law,  unlesasuchnpothe- 
ciry  shall  prove  on  the  trial  that  he  was  iu  practice  as  an  apothecary 
prior  to,  or  oo,  the  1st  of  AupMt,  1815,  or  that  he  had  obtained  a  cer- 
tificate to  pracCiae  at  an  apothecary  from  the  Court  of  Exainioers  at 
afiDrenid.** 


CA8BS   IN  EASTER   TERM, 

18g3.^  would  be  guilty  of  a  breach  of  duty.  That  this  Court 
must  presume  that  the  proceedings  before  them,  and  on 
which  the  plaintiff  obtained  his  certificate,  were  omnia 
rite  acta.  They  were  authorised  to  grant  a  certificate  on 
the  examination  of  the  party,  and  no  person  could  be  ad- 
mitted to  such  examination  unless  he  had  served  a  regular 
apprenticeship,  and  could  produce  satisfactory  testimonials 
ofasuflScient  medical  education  and  moral  conduct.  It 
was  imperative  on  the  Court  of  Examiners  to  inquire  into 
those  facts  before  they  granted  the  certificate,  which  is  of 
itself  conclusive,  although  they  do  not  appear  upon  the 
face  of  it. 

Rule  refused  (a)» 

(a)  See  Wopan  ?.  Somerville,  ante,  Vol.  I.  102;  S.  C.  7  Taunt 
401 ;  Apothecaries'  Company  v.  Warburton,  3  Barn,  and  Aid.  40 ; 
Samey.  Roby,  b  Barn,  and  Aid.  949;  S.  C.  1  Dow.  and  Ryl.  564. 


Monday^  Atterbury  V.  Fairmannbr. 

April  21#t. 

Wbere,muiac-  ^  HIS  was  an  action  of  oBsumpsit  on  the  warranty  of  a 
tiononthewar.  horse.     The  defendant  pleaded  the  ireneral  issue.    At  the 

raatjof  a  bone,  "  ^ 

Uie  plaintiff  ob-  trial,  before  Mr.  Baron  Garrow^  at  the  last  assizes  at  Bed~ 
diet*  the  Court  /^''^»  ^^^^  ^^  Conflicting  testimony  on  both  sides,  but 
will  not  grant  a  the  jury  fouud  a  verdict  for  the  plaintiff. 

new  trial  on  the 
grounds  that 

tiiere  was  no  Mr.Seijcant TWcfj^ now applied forarulemn,thatit might 
to  constitute      be  set  aside,  and  a  new  trial  granted ;  on  the  ground  that  the 

lonndnoM  as  set  ^^^^^^^^^  ^^^  ^^D  taken  by  surprise  as  to  the  species  of 
upbjtheplain.  Unsoundness  which  had  been  set  up  by  the  plaintiff*, 
the  defendant  ^^^*  ^^^^  ^^^  horse  was  chest -foundered.  He  now  pro- 
was  taken  by     duced  an  affidavit  of  a  most  experienced  veterinary  sur- 

surprise^  altho'  '^  "^ 

the  plaintiff,  on  gcon,  who  Stated  that  there  was  no  such  disease  known  to 
refoscJto'Vn*  Constitute  an  unsoundness.  It  was  also  sworn  that  the 
form  him  of  the  defendant,  before  the  trial,  applied  to  the  plaintiff*  to  know 

of  the  unsound-  ^^  nature  or  cause  of  the  unsoundness ;  which  he  refused 

to  give. 
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Bol,  Fw  Curiam ^The  plaintiff  made  out  a  primd  facie       ,^ft^, 

that  the  hone  was  not  sound,  and  the  defendant  should  ArrsKaoBT 
hare  been  prepared  to  meet  or  rebut  it  at  the  trial.  The  ve*  Faikm an m r «. 
terinary  surgeon,  who  has  since  made  the  affidavit,  might 
have  been  then  examined,  or  the  horse  might  have  been  pre- 
viously shewn  to  him.  At  all  events,  it  was  peculiarly  a 
questioD  for  the  jury  ;  and  if  the  defendant  had  wished  to 
ascertain  the  nature  of  the  unsoundness,  he  should  have 
tsikeii  iNit  a  summons  for  that  purpose. 

Role  refused. 


Christie  v.  Walker,  and  four  others.  Thwrtda^, 

^  AfHl  S4M. 

Jill  this  case,  the  five  defendants  being  jointly  indebted  to  ^.        . 

the  plaintiff  for  goods  sold,  he  made  an  affidavit  of  debt  plaintiff  bad  a 
against  them  all_0n  the  4th  of  May,  1822,  he  sued  out  a  i°j"^n*ag*!i^ 
bailable    capias    against   the  defendant   ff^alker    alone,  five  dereadaata, 
returnable  in  one  month  of  Easter,  under  which  he  was  ^^^^  named  in 
arrested,  and  put  in  and  perfected  bail  in  the  last  Easter  ^*>*  •ffidavit  to 

*^  ^  hold  to  bail,  and 

Term*     On  the  11th  oi  May  following,  a  serviceable  ca-  a  bailable  copiof 

a 

jniu  was  issued  a&fainst  the  other  four  defendants,  return-  ^*'.  "* 

r  c>  '  agauist  one,  on- 

able  OD  the  morrow  isf  the  Ascension,  in  which  Walker  was  der  which  he  was 

not  nameti,and  to  which  they  duly  appeared.  The  bail-piece  abaii-piece 
named  Walker  only,  but,  in  Trinity  Term  last,  a  declara-  ^■*'*"»  *"  ^^^^^ 

•  i..^*  iloiie  wai 

tion  was  delivered  agamst  all  five  of  the  defendants,  which  named-, and 

was  held  to  be  regular,  as  the  object  of  the  process  iVas  »erWcc«biepro. 

®  '  "^  ■  ^  cess  wa«  atter- 

merely  to  bring  them  into  Court,  and  as  the  plaintiff  was  wards  sued  out 
not  bound  to  declare  until  after  an  appearance  by  all  (a).  ofherVour,  who 
An  application  was  afterwards  made  on  behalf  of  the  bail,  7*^®  not  named 

•  .  .    »       ■  J  .i_      1      1      •  *"  ^'•<^  bailable 

that  an   esaneretvr  might  be  entered  on   the  bail- piece,  process;  and  a 

declaration  was 
ietivered  as  against  all;  and  the  plaintiff  proceeded  against  the  bail  on  their  recognizance,  in 
which  the  name  of  the  defendant  %%ho  wu^  arre9>lcd  was  aionc  iiDcrtod.  and  to  which  they 
pleaded  several  pleas;  the  Court  allowed  the  recognisance  to  be  un.ended  by  adding  the 
names  of  the  other  four  defendants;  on  the  terras  of  payment  of  cmts  by  the  plaintiff,  and 
illownig  the  bail  tu  plead  de  novo. 

(•)  See  Vol.  VIK  30i ;  S.C.  l  Btiig.  48. 
rOL«  VIII.  D 
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IS93^  which  was  moved  for  on  the  ground  of  a  variance  between 
the  process  and  declaration,  but  which  the  Court  refused^ 
on  the  grounds  that  the  plaintitf  might  sue  out  bailable 
process  against  one  defendant,  and  serviceable  against 
others;  that  four  only  could  be  included  in  one  writ;  that 
the  bail-piece  must  agree  with  the  writ  under  which  the 
one  defendant  was  arrested ;  and  that  the  affidavit  of 
debt  corresponded  with  the  declaration  which  had  been 
delivered  as  against  all  (a)—- An  action  of  debt  was  after* 
wards  commenced  against  the  bail  of  fFalker^  on  their 
recognizance,  to  which  they  pleaded,  Firsts  mil  tiel  record 
of  the  recognizance  in  the  declaration  mentioned.  Se^ 
condly^  that  the  plea  mentioned  in  the  recognizance,  in 
the  declaration  set  forth,  was  not  a  plea  at  the  time  of 
acknowledging  the  recognizance  depending  in  this 
Court,  against  TFalkery  and  the  four  other  defendants. 
Thirdly y  that  the  judgment  in  the  declaration  mentioned 
was  not  given  for  the  plaintiff  ag^ainst  Walker^  in  the  plea 
in  the  recognizance  mentioned :  and,  Jva«//y,  nnl  tiel  record 

of  the  judgment  in  the  declaration  mentioned. The  rule 

to  plead  several  matters  haviqg  been  erroneously  entitled  as 
against  Walker  alone,  instead  of  himself  and  the  four  other 
defendants,  the  plaintiflT signed  judgment  as  for  want  of  a 
plea,  which  the  Court  ordered  to  be  set  aside,  on  the  ground 
that  such  practice  ought  not  to  be  encouraged  (fr)«  Under 
these  circumstances,  Mr.  Serjeant  Bosanquet^  on  a  former 
day  in  this  Tjerm,  obtained  a  rule  nisi^  that  the  entry  on  the 
roll  of  the  recognizance  of  bail  for  the  defendant  Walker^ 
might  be  amended  by  the  insertion  of  the  names  of  the 
other  four  defendants  sued  jointly  with  him.  He  submitted, 
that  unless  the  amendment  were  allowed,  the  plaintiflT 
would  have  a  difficulty  in  proceeding  against  the  bail  on 
their  recognizance,  as  TFalker  alone  was  named  therein ; 
and  as  the  putting  in  bail  was  his  act,  and  as  in  the  pre- 
cipe sent  to  the  officer  it  appeared  as  if  he  was  the  only 

(a)  Se«  Vol.  VIL  363;  S.  C.  1  Bing.  68. (Jb)  Sec  Vol.  VII.  599, 
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defendaDt ;  whereat,  id  point  of  fkct,  he  was  sued  jointly  IBfiS. 
with  the  four  others,  of  whom  no  notice  had  been  taken 
ta  the  recognizance;  he  consequently  could  not  sustain  his 
action  against  the  bail.  He  cited  the  cases  of  Mann  v. 
Calow  (a),  and  Hallidap  v.  FUzpairick  (fr),  to  shew  that 
a  lecbgnizance  may  be  amended  conformably  to  the  form 
ia  which  it  ought  to  have  been  made  out,  or  where  there 
has  been  fiiilure  in  the  record,  or  a  misnomer  of  the  plain- 
tiff,  through  a  misprision  of  tlie  officer. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submitted  that 
the  Court  could  not  allow  the  amendment  as  prayed  for,  as  it 
would  hare  the  effect  of  entering  a  statement  on  the  record 
contrary  to  the  fact :  for,  at  the  time  the  bail-piece  was  taken 
with  respecttofi^ii/A:er,  no  writ  had  been  sued  out  against  the 
other  four  defendants,  the  capias  not  having  issued  against 
tfiem  until  after  Walker  bad  been  arrested  and  put  in  bail. 
Hie  proceedings,  therefore,  were  previously  complete  as 
against  him;  and  although  all  five  of  the  defendants  were 
named  in  the  affidavit  to  hold  to  bail,  that  would  not  of  itself 
aopply  other  defects,  as  it  merely  indicated  that  the  plaintiff 
bad  a  joint  cause  of  action  against  all.  If  the  amendment 
were  granted,  it  would  appearon  thefaceof  the  recognizance 
that  all  the  defendants  had  been  sued  at  the  same  time  with 
fFalkeff  but  process  had  not  even  issued  against  the  four, 
antil after  the  writ  on  which  the  latter  was  arrested  was  re- 
tomable,  and  under  which  he  had  been  obliged  to  procure 
bail.  In  Holt  v.  Frank  (c),  where,  in  a  joint  action  against 
two,  the  recognizance  of  bail  was  by  mistake  drawn  up  as  in 
ao  action  against  one  only,  the  Court  seems  to  have  treated  it 
asa nullity.  At  all  events,  the  serviceable  writ  in  this  case 
against  the  four  defendants,  should  have  been  sued  out  at 
Ae  same  time  as  the  bailable  raptor  under  which  Tfalker  was 


(«)  1  Taunt  SSI. (b)  4  Taunt  875.      But  see  Tahrum  v.  TenmiU^ 

1  Boi.Mid  Put  48(1, (r)  1  Mau.  and  8i4w.  igo. 

D  t 
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j^^,  lirrestedy  in  order  to  justify  the  amendment  according  to  the 
fact ;  but  that  was  not  done,  nor  was  the  second  writ  issued 
until  the  first  had  been  perfected.  In  Fenn  f«  Wafner 
(a),  where  there  was  a  misnomer  of  the  plaintiff's  name 
in  the  recognizance  through  a  mistake,  the  Court  would 
not  allow  it  to  be  amended  after  issue  joined  on  nul  tiel 
record;  and,  in  Bingham  v.  Dickie  (b),  where  there  was 
a  clerical  error  in  the  spelling  of  the  plaintiff's  name  in  the 
bail-piece,  the  Court  would  not  allow  it  to  be  amended 
without  the  consent  of  the  bail. 

But,  Per  Curiatn^^The  aflSdavit  to  hold  to  bail  suffici- 
ently disclosed  the  plaintiff^s  cause  of  action ;  and  all  the 
five  defendants  were  named  therein,  which  clearly  desig- 
nated his  intent  to  sue  them  all.  We  have  already  decided 
that  the  only  object  of  process  is  to  bring  the  defendants  into 
Court ;  and  that  the  names  of  four  only,  could,  by  the 
practice  of  this  Court,  be  inserted  in  one  writ.  So,  the 
plaintiff  was  not  bound  to  arrest  all  the  defendants;  for  he 
might  sue  out  bailable  process  against  one,  and  serviceable 
against  the  others,  he  having  a  joint  cause  of  action  against 
all.  The  reason  he  did  not  cause  the  process  to  be  issued 
against  the  four,  at  the  same  time  that  the  bailable  capias 
was  sued  out  against  fFalker^  was,  that  he  did  not  deem  it 
prudent  to  proceed  against  them  until  the  latter  had  been  ar- 
rested. If  the  plaintiff  had  abandoned  the  original  action, 
as  against  him^  the  case  would  have  been  different;  but  as 
amendments  are  generally  favoured  to  effectuate  justice, 
and  as  this  case  has  been  no  less  than  three  times  before 
the  Court  previously  to  this  application,  we  shall,  by  al- 
lowing the  amendment  of  the  recognizance,  be  not  only 
acting  in  consistency  with  our  former  decisions,  but  it  may 
be  done  according  to  truth  and  fact. — ^The  rule,  therefore^ 

must  be  made 

Absolute,  on  payment  of  costs. 

(a)  3  Taunt.  tOS.— ^6)  5  Taunt.  814. 
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'  )tfr.  Seijeant  Pelt  then  moved  that  the  defendants*  pleas       ,Jft^, 

to  the  recognizance   might  be  withdrawn,  and  that  they  Cbbuth 

m^t  be  at  liberty  to  plead  de  novo^  which  was  accord-  Waleib. 
ingiy  granted  (a). 

<a)  See  1  Taunt.  6«d. 


117  r  Tkumdtuf, 

Weatherpbn  v.  Laiuler.  April  %4ik. 

J  HIS  was  an  action  of  trover  for  nautical  instrumentA  and  where  the  »e- 

wearing- apparel,  and  brought  by  the  plaintiff,  as  second-  c««>^»»teo''« 

Riate  of  a  vessel  which  had  been  on  a  voyage  from  this  dered,  with 

country  to  Quebec  and  back,  against  the  defendant,  as  Cap*  |^^"  J*^  t«k^' 

tain  of  such  vessel. At  the  trial,  before  Lord  Chief  Justice  the  thipVboat 

Dallas^  at  Guildhall^  at  the   first  Sittin<>8  in  this  Term,  Captaln^on 

the  plaintiff  proved,  that  the  articles  soucrht  to  be  reco-  board,  who  had 

^  '  ^  gone  on  thore  at 

Tered,  were  in  the  possession  or  custody  of  the  defendant,  the  Mauritius, 

and  that  he  had  refused  to  deliver  them  up For  the  de-  '"fting  onihorc 

fendant,  it  was  insisted  that  he  bad  a  right  to  detain  them,  *hej  refoted  to 

1  /.i..ii  ^i*ii>  ^        t  return  with  him, 

astbey  were  forfeited  by  an  act  of  disobedience  of  orders  but  remainfcd 

by  the    plaintiff,  in  the  course  of  the  voyage.     The  first  ***  j"^.***  "'**'^' 

iimte  proved,  that  the  defendant  went  on  shore  at  the  Mau-  obh'ged  to  get 

riiius  with  a  passenger,  and  ordered  the  ship's  boat  to  be  i,j*anotherVoaT 

sent  for  him  in  the  evening;  that  the  plaintiff  and  three  other  «nd  redeem  his 

•  111  t^         Ail'  I  1  **'*n  oi*  ihe  fol- 

seamen  were  sent  with  the  long-boat  to  take  him  on  board,  lowing  morn- 

botthat  he  returned  in  another  boat,  and  that  the  plaintiff  ''°V  ''ije^such 

mate  wat 

and  the  other  seamen  did  not  afterwards  come  back  to  the  taken  before  a 

vessel His  Lordship  left  it  to  the  Jury  to  say,  whether  J^**if|,'J,%^^ 

this  was  not  such  an  act  of  disobedience  by  the  plaintiff,  and  committed 

as  to  warrant  the  defendant  in  detaining  his  property  by  month°— Held* 

way  of  forfeiture.     They  found  in  the  aflirmative,  and  ac-  **•■'  ^bi»  was 

jcordingly  gave  a  verdict  for  the  defendant.  of  disobedi- 

ence,  at  to  war* 

,    Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi  that  thicr  ^'^^  <be  Cap- 
tain to  detain 
hispropertj  on  board  the  vesfel  bv  way  of  forfeiture,  and  consequent  I  jr  that  trover  couid  ooi 
ba  flMintained  against  the  captain  for  such  detention. 
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18Sd.  verdict  might  be  set  aside,  and  a  verdict  entered  for  the 
Wt.iTHFRPKTf  plaintiff  instead  thereof;  or  that  a  new  trial  might  be 
U.DLiB  granted  ;  and  submitted,  that  although  the  plaintiff  might 
have  forfeited  his  wages  according  to  the  clause  in  the  ship*s 
articles,  entered  into  in  pursuance  of  the  statute  37  Geo. 
3,  c.  73  (a),  which  provides,  "  That  twenty-four  hours 
absence  without  leave  shall  be  deemed  a  total  desertion, 
and  render  the  seamen  and  mariners  liable  to  the  forfeit- 
ures and  penalties  in  the  2  Geo.  2,  c.  36,  and  37  Geo. 
3;"  still,  that  clause  is  confined  to  the  forfeiture  of  wages 
only,  and  not  of  any  goods  such  seamen  may  have  on 
board  the  vessel.  Besides,  it  is  not  a  mere  act  of  disobe* 
dience  that  will  subject  the  party  to  a  loss  of  wages ;  for,  io 
the  case  of  Bobinet  v.  The  ship  Exeter  (&),  Sir  William 
Scottf  in  delivering  his  judgment,  observed,  that  '*  neglect 
of  duty,  drunkenness,  and  disobedience, existing  in  agross 
and  extreme  degree,  were  sufficient  to  deprive  a  seaman  of 
his  wages.  But  that  the  neglect  of  duty  must  be  wilful» 
and  amount  to  that  degree  of  inattention,  which  might  ex* 
pose  the  ship  to  danger."  So,  by  the  statute  2  Geo.  2,  c» 
63,  s«  3  (c),  if  a  mariner  deserts,  he  only  forfeits  bis 
wc^es ;  and  it  cannot  be  contended  for  a  moment,  that  one 
act  of  disobedience,  in  a  case  of  this  description,  will  ren-^ 
der  a  party  liable  to  a  larger  penalty,  (viz.  the  forfeiture  of 
bis  property),  than  if  he  had  deserted,  or  refused  to  pro- 
ceed on  the  voyage.     In  order  to  render  him  liable,   the 


(a)  See  the  Schedule  to  that  statute,  where  the  form  of  the  articles 
m  set  out,  as  required  by  the  11th  sect. {h)  2  Rob.  Adm.  Rep.  261. 

(c)  By  which  it  is  enacted,  that  in  case  any  seaman  or  mariner  shall 
desert,  or  refuse  to  proceed  on  the  voyage,  on  board  any  ship  or  vessel 
tjound  to  parts  beyond  the  seas,  or  tliat  shall  desert  from  the  ship  or  vessel 
to  whicb  he  or  they  shall  belong,  in  parts  beyond  the  seas,  after  he  or 
they  shall  have  signed  the  contract  or  agreement  as  required  by  that 
statute,  he  or  they  shall  forfeit  to  the  owners  of  such  ship  or  vessel,  the 
wages  which  shall  be  due  to  him  or  them,  at  the  time  of  his  or  their 
deserting  from  such  ship  or  vessel,  or  obstinately  refusing  to  proceed  oo 
•och  voyage* 
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nrast  beooC  odIjt  wilfal,  bol  aiDQunt  to  such  n  neglect         1^^ 
ef  doty  a*  might  expose  the  ship  to  danger,  which  could    Wsatbikfiv 
Mt  he  the  caee  here,  as  she  was  near  the   shore,  and      lai^^i 
Ae  defendaot  got  on  board  the  same  evening  in  another 
boat 

Lord  Chief  Justice  Dallas. — The  Acts,  as  appeared  in 
fvideBce  at  the  trial,  were  these:  The  defendant,  as  Cap* 
lab  of  the  yessel  in  question,  being  on  shore  at  the  JUaum 
riiim^  sod  intending  to  retnm  to  his  ship,  the  first  mate  or- 
dned  the  plaintiff,  as  second  mate,  and  three  other  seamen, 
to  lake  the  ship's  boat  on  shore,  for  the  purpose  of  bringing 
hack  the  defendant  t  on  their  receiTiug  the  order,  thejr  said 
ihey  would  nerer  return  again  to  the  ship  if  they  once  g^ot  on 
shore,  and  the  carpenter  proved,  that  they  had  avowed  their 
express  intention  not  to  return  with  the  Captain.     They 
weol  on  ahore,  but  reAised  to  convey  him  to  his  ship,  and 
he  was  eventually  obliged  to  come  on  board  in  a  strange 
beat,  and  to  pay  for  his  conveyance.    The  plaintiff,  and 
the  three  others  who  accompanied  him,  staid  on  shore  dur- 
ing the  night,  and,  on  the  following  morning,  they  were 
lakeD  before  a  Magistrate,  who  ordered  them  to  be  com- 
mitted to  prison  for  disobedience  of  orders,  and  they  were 
accordingly  kept  in  custody  for  one  month.     It  is  to  be  ob- 
lervedy  that  the  boat  in  which  the  Captain  should  have  been 
brought  back  to  the  ship,  was  not  returned  during  the 
night,  but  the  defendant  was  obliged  to  redeem  it  on  the  fol- 
lowing morning..— An  objection  was  taken  at  the  trial,  as  to 
the  nature  of  the  proceedings  which  had  taken  place  before 
the  Magistrate,  and  it  was  insisted,  that,  as  they  must  have 
been  in  writing,  attested  copies  of  them  should  have  been 
produced.    The  cause,  however,  turned  on  the  ground  of 
disobedience.     I  entertained  no  doubt  whatever  but  that  it 
amounted  to  a  disobedience  of  the  defendant's  orders  by  the 
plaiatrff,  for  he  not  only  refused  to  convey  him  on  board  his 
own  ship,  but  he  himself  remained  on  shore  all  night.     As 
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IBSSf        to  ihe  distiiiclioD  which  has  been  raised,  with  respect  to 
WfATUBRPBN   the  degree  of  the  disobedience^  Icannot  conceive  a  stronger 
T     ^'  act  than  this;  .and  I,  therefore,  see  no  reason  to  alter  the 

opinion  I  formed  at  the  trial. 

Mr.  Justice  Park. — There  seems  to  me  to  be  no  foun- 
dation whatever  to  disturb  this  verdict.  The  ship's  arti- 
cles, under  which  the  plaintiff  incurred  a  forfeiture,  are  so 
far  from  being  illegal,  that  they  tend  in  the  greatest 
degree  to  the  good  management  and  discipline  of  a 
^hip.  What  can  be  a  greater  act  of  disobedience,  than 
that  exercised  by  the  plaintiff?  He  not  only  took  away 
the  ship's  boat,  and  kept  it  on  shore  all  night,  but  would 
not  allow  the  Captain  to  go  on  board,  although  he  wasde* 
sirous  of  so  doing. 

Mr.  Justice  Burrchjoh. — It  is  important,  that  the  ar- 
ticles of  a  ship  should  be  strictly  observed,  and  the 
plaintiff  has  been  guilty  of  a  manifest  infringement  of 
them.  It  may  fairly  be  inferred,  that  he  never  intended 
to  return  to  the  ship  again,  and  on  the  following  morning 
he  was  conuuitted  to  prison  by  the  Magistrate  before  whom 
he  was  taken,  for  disobedience  of  orders. 

Rule  refused  (a)» 

(«)  See  Holt  on  Shipping,  Vol.  I.  p.  452. 


Pridaiff  WhITFIELD  V.  JaMBS. 

April  25<A. 

Where  on  the  ^^^*  Serjeant  Peakef  on  a  former  day  in  this  Term,  had 
taxation  of  an  obtained  a  rule  nttfi,  that  it  might  be  referred  to  one  of  the 

attoraej's  hill, 

leas  than  one-sixth  part  was  taken  off  bj^  the  Protbonotarj,  bj  which  he  was  entitled  to  the 
cos^  of  the  taxation :— -Held,  that  he  ought  to  have  applied  for  them  at  the  time,  and  that 
he  could  not  afrerwards  have  them  allowed  on  motion ;— -the  costs,  as  taxed,  haying  been  pavl 
bj  his  client,  and  an  accoant  between  them  settled  and  adjusted.  ' 
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Protboootaries  lo  taic  the  defendant* t  attorney  hii  ooitt       ^ttt^, 
in  tbis  cause,  occasioned  by  the  defendant's  taxation  of    WsiTfmD 
bis  billy  and  that  he  should  pay  such  attorney  the  amonnt       Jaw'm. 

of  such  costs  when  so  taxed; less  than  one-sixth  part  of 

the  bill  having  been  taken  off  by  the  Prothonotary  on  the 
taxation  of  the  same  (a)..— It  appeared  that  the  amount  of 
die  bill  was 68/.  llf.  6d.  and  that  5/.  Is.Sd.  only  had  been 
deducted  by  the  Prothonotary. 

Mr.  Seijeant  Peil  now  shewed  cause,  on  an  affidavit 
which  stated,  that  the  defendant  had  caused  his  attorney's 
hill  to  be  taxed  in  Febmary  last,  that  the  latter  attended 
before  the  Prothonotary,  but  did  not  demand  his  costs  at  the 
time,  and  that  after  the  taxation  the  defendant  paid  the  at- 
torney what  remained  due  to  him  after  the  settlement  of  his 
bill,  on  which,  all  accounts  between  them  were  closed, 

Mr.  Serjeant  Peake^  in  support  of  the  rule,  submitted, 
that  the  defendant  was,  at  all  events,  liable  to  pay  the  costs 
as  prayed  for,  and  he  referred  to  the  case  of  HituUe  v. 
Shackleton  (i),  where,  upon  taxation  of  a  bill  of  costs,  a 
sum  was  deducted  less  than  one-sixth  of  the  amonnt  of  the 
bill  delivered,  including  some  specific  disbursements  in 
the  cause;  the  Court  ordered  the  client  to  pay  the  costs 
of  the  taxation. 

Mr.  Prothonotary  fiay  observed,  that  at  the  taxation 
before  him,  no  allusion  whatever  was  made  by  the  defend-* 
ant's  attorney  as  to  the  payment  of  costs :  if  there  had  been, 
he  should  have  recommended  the  defendant  to  pay  them, 
as  it  was  his  uniform  practice  so  to  do ;  and  more  particu- 
larly so,  as  they  would  only  have  amounted  to  ten  shil- 
lingSy  as  the  parties  attended  for  the  purpose  of  taxation  en 
the  first  summons. 

(«)  See  the  itetiite  2  Geo.  S,  c.  9S,  1. 15.— ^^)  1  Taunt.  530. 
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JLord  Chief  Justioe  JDAtLAs-^t  appears  to  me  thailh^ 
defendaot'^  attoroey  coaductecl  Iiimself'  most  properly 
tbrougbout  the  progress  of  the  cause,  and  did  not  over* 
charge  his  client  in  the  bill  delivered  to  hinif  as  fivQ 
pounds  only  were  deducted.  The  question  then  is*  whei* 
Iher,  under  the  circumstances,  he  should  have  made  thisi 
^plication  to  the  Court.  Jf  he  b£^d  meant  to  have  insisted 
on  the  costs  attending  the  taxation,  be  should  have  done 
so  before  the  Prothonotary ;  and  it  appears  that  if  he  bad 
tben  preferred  bis  claim,  they  would  have  been  allo\yed  as 
%  matter  of  course ;  but  nothing  was  then  said  respecting 
them:  and  the  costs,  as  taxed,  were  afterwards  paid  by  the 
defendant  to  bis  attorney,  and  all  accounts  settled  between 
them.  That  settlement  appears  to  me  to  be  a  waiver  of  the 
present  application ;  and  more  particularly  so,  as  the  sum: 
sought  to  Jbe  recovered  is  of  so  trifling  a  nature. 

Mr.  Justice  Burrouoh  concurring 

Rule  discharged  (a). 

(a)  Mr.  Jditico  Park  wai  absent,  at  the  Admiralty  Sessions,  at  the 
OM  fiuUey. 


Saturday, 

April  t6tb.  TooTH,  Demandant;  Boddinoton,  Tenant. 

A  coant  in  a     ^ius  was  a  prDoeeding  in  the  tiatere  of  a  writ  of  right. 

cannot  be^a!  ^^  Serjeaat.jBosMii^ife^jOtt  a  former  day  in  this  Term,  ob« 
mended  bysob-  (aioed  a  rule  MM*,  that  an  order  made  by  Mr.  Justice  Bur* 
legation  tiiat  *  TOHgh  Hk  the  hst  vacation,  enabling  the  demandant  to* 
«Mbe  demand,  nmead  his  couttt,  might  be  discharged,  or  the  proceedings 
ofpremiMsbeld  Stayed.  It  appeared  that  the  order  was  obtained  after  plea 
wUhirtheLord  pl'^^^kd  and  writ  ef  view  served,  and  that  the  demandant, 
according  to       in  his  oouDt,  had  originally  stated  that  he  was  seised  of 

tbe  custom  of  a 

manor."  instead  of  an  averment  that  '<  be  was  seised  in  his  demesne  as  of  fee  and  right:"  and 
where  a  Jadge,  at  chambers,  made  an  order  for  scch  an  amendment,  the  Court  directed  it  to 
be  discharged. 
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dMi  tenenelits  dtnuDiied  in  -hii  demesne  as  of  fee  nod 
right,  and  by  tbe  emendment  ic  was  stated,  **  that  be  was 
seked  of  tbe  tenements  and  premises,  tbe  sadie  being  witbin 
a  oertain  manor,  and  beld  by  him  as  of  his  fee  and  right, 
at  tbe  will  of  the  lord,  according  to  the  custom  of  the  said 
aauMNT.''     This,  tbe  learned  Serjeant  submitted,  altogether 
altered  the  nature  of  tbe  demand ;  and  he  cited  theeases  of 
JPnnsrffly  T«  Hughes  (a),  and  Charlwood  r.  Morgan  (A), 
tosbew,diat  it  is  an  established  rule  not  to  amend  a  count  in 
a  writ  of  right,  unless  on  very  particular  g^unds;   and 
that  it  was  only  possible  that  a  case  might  be  brought  be« 
6re  the  Court  in  which  it  might  be  allowed. 

Ur.  Serjeant  Ixiwes  now  shewed  cause,  and  admitted, 
tbat,  although  an  amendment  in  a  proceeding  of  this  nature 
was  not  allowed  as  a  matter  of  courae,  still,  that  it  was  in 
the  discretion  of  a  Judge  to  grant  it;  and  tbat  it  was  gene<»' 
rally  done  on  the  terms  of  giving  tbe  tenant  an  imparlance 
to  plead  to  the  amended  count*  At  all  events,  as  both 
parties  acceded  to  the  amendment  when  the  order  was 
made,  it  is  conclusive ;  and  more  particularly  so,  as  terms 
were  imposed  on  each :  and  if  tbe  amendment  will  have 
tbe  effect  of  making  the  count  objectionable  or  bad  on  the 
hce  of  it,  the  tenant  may  demur. 

Mr.  Serjeant  Basanquetj  in  support  of  tbe  rule,  sub- 
mitted, that,  if  the  amendment  were  allowed,  it  would 
completely  alter  tbe  nature  of  tbe  demandant's  claim ;  and 
if  the  tenant  w^^  pot  to  his  demurrer,  it  would  place  him 
in  a  moat  perilous  ^utuation,  and  that  he  was  enlitled  lo  ao 
iaiparlance  as  a  matter  of  course. 


J » • ' 


Mr.  Justice  BuaBouoH  observed,  that,  when  the  applfr* 
cation  was  made  to  him,  be  told  the  parties  tbat  it  would 

(«}  5  fiot.  snd  Pol.  4AV— <^)  ^  New  Rep.  S4. 
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answer  no  effectaal  purpose ;  but  that  bad  bis  attention 
Tooth        been   drawn  to  the  cases  of  Dumsday  v.  Hughes,  and 
BoooL^roit.    Charlwood  ?.  Morgan,  he  should  not  have  granted  the 

order: And  the  Court  being  of  opinion  that  those  case» 

were  decisive  to  shew  that  amendments  in  proceedings  of 
this  nature  shouhl  scarcely  ever  be  allowed,  they  ordered 
the  rule  for  setting  aside  the  order  to  be  made 

Absolute. 


Saturday^  BasS  v.  MaitlAND. 

An  •ttacbmeiit  ^^^*  Serjeant  Frere  moved,  that  an  attachment  might 
for  contempt, in  issue  against  an  attorney  of  this  Court  for  contempt  in 

nejpnwuantfo  non-payment  of  117/,  to  the  plaintiff,  pursuant  to  the 
the  Prothono-    Pfothonotary's  allocatur. He  founded  his  motion  on  an 

tary's  aUoeatut,  %      »        %  >   %  ii  11  nji  1 

on  demand        affidavit,  whichsfated,  thata  personal  demand  had  been  made 
made  bj  a  third  ^^  ^jj^  former  by  a  person  named  Bliss^  who  had  a  power 

person,  who  .     .  .  .  , 

acted  under  a  of  attorney  from  the  plaintiff,  authorising  him  to  receive 

^^eyrmajb?'^  the  above  sum,  which  was  still  unpaid;  and  that  Bliss, 

supported onan  at  the  time  of  the  demand,  shewed   the  attorney  the 

that  he  shewed  origfinal  rule  and  allocfUur,  as  well  as  the  power  of  attor- 

***V"wi^**'°^*  ney  authorising  Bliss  to    receive    the   money   for   the 

to  the  party         plaintiff. 
charged,  at  the 
time  of  the  de- 
mand; and  it     .   ffix^  Serjeant  Onslow  shewed  cause,  in  the  first  instance, 

seems  that  it  A%a.*.i  1.1  iii 

was  not  neces-  On  an  affidavit  of  the  attorney,  which  Stated,  that  the  power 
sary  to  shew      of  attorney  was  not  produced  or  shewn  to  him  at  the  time 

him  the  power  •'  * 

of  attorney. —  of  the  demand,  although  he  requested  to  look  at  it,  or  have 
Qihere.  ihe'oontents  read  to  him ;  nor  did  Bliss  shew  that  he  was 
authorised  to  make  the  demand  on  accdunt  of  the  plaintiff. 
This,  the  learned  Serjeant  submitted,  he  was  bound  to  do ; 
9Mi  ii  he  did  not  produce  such  authority,  or  satisfy  the 
party  charged  that  he  acted  under  a  legal  power  from  the 
plaintiff  to  make  the  demand  on  his  account;  or  if  it  should 
turn    out  that  he  was  not  duly  authorised,  «such  party 
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would  be  liable  to  pay  the  sum  demanded  orer  agmin  to  ,I8tS 
the  plaintiff*:  and  it  is  an  established  nde,  that,  where  one 
person  aatborises  another  to  act,  or  receive  money  on  his 
tocoont,  snch  authority  mast  be  shewn  to  the  party  who 
demands  to  see  it,  in  order  to  ascertain  whether  such  third 
person  is  fully  authorised  to  act  or  not. 

Lord  Chief  Justice  Dallas, — The  party  against  whom 
this  altadiment  is  moved,  does  not  deny  the  service  of  the 
rule,  and  the  Prothonotary's  allocatur  thereon.  On  the 
other  band  it  is  sworn  that  they  were  both  shewn  to  him, 
as  well  as  the  power  of  attorney  from  the  plaintiff*,  au* 
tborising  £lis$  to  receive  the  money  on  his  account.  I  am, 
tfaerefoie,  of  opinion,  that  enough  was  done  to  entitle  the 
plaintiff*  to  his  attachment^ 

Mr»  Justice  Burrouoh— .It  must  be  observed  that  the 
party  charged  is  an  attorney  of  this  Court :  he  should, 
therefore,  have  shewn  a  plain  and  satisfactory  cause  why 
the  attachment  should  not  issae  against  him.  It  appears 
that  JBliss  had  a  power  of  attorney  to  receive  the  sum  in 
question  on  account  of  the  plaintiff*,  but  he  was  not  bound 
to  produce  it.  The  attorney  does  not  deny  having  been 
served  with  the  rule  and  allocatur^  which  I  think  wassutfU 
cient  to  charge  him  with  an  attachment. 

But  the  Court,  under  the   circumstances,  ordered  the 
attachment  to  remain  in  the  office  ten  days  (a)« 


(«)  But  tee  HmrtUy  v.  B€0'law,  l  Chit,  ttg,  where  it  was  decided^ 
that  an  attachment  for  a  cootempt,  in  not  paying  money  pursuant  to 
the  Master*8  aUoetAwr^  cannot  be  supported  on  an  affidavit,  stating  a 
demand  of  the  money  by  a  clerk,  without  shewing  a  power  ofattomey. 
See  abo,  TiM$Prmeti€$  Vol.  U.  7th  edition,  868.  Juthion  v,  Clmrk§d 
I  M*Oellasd,  Ercktq.  Rep,  72. 
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.«atarday»  Glasier  V.  EvE  and  three  others. 

April  26th. 

Where,  in  an  -■-  HIS  was  an  action  of  frover  for  live  and  dead  stock—. 
motion  of  trover,  ^^  |||e  irjaj^  before  Mr.  Baron  Graham,  at  the  last  Samnier 

claimed  under  Assizes  at  Lincoln,  it  appeared  that  the  plaintiflT  had  lent 
b°  bSr^f "ir  ™^"^y  ^  ^"^  Bowmar,  who  requiring  further  advances, 
from  the  sheriff,  tUe  fonocr  procured  t  WO  warrants  of  attorney,  executed  by 
?MaeVby  hTm  °  Bowmar  as  a  security  for  re-payment ;  but  on  default  behig 
against  J.&who  made,  judgment  was  entered  up,  and  two  writs  of  execa- 
came  bankrapt,  tioo  issued.  After  the  sheriff  had  been  in  possession  somo 
and  the  defend,  jj^^  Bawmor  became  bankrupt,  and  two  of  the  defend^ 

ants,  as  bis  as-  .        "^  .    .         .l   ^ 

signees,  seised  mts   Were  choscn  Ris  assignees;    and,    conceivmg  that 

Tirtife^of'the  ^^^"^^^  »"•*  ^^^  plaintiff  had  been  acthig  in  coliusioif^ 
commission, but  they  instructed  the  two  other  defendants,  as  the  messen« 

the  action^a^s°  S^^  ^^^  ^^^  assistant  Under  the  commission,  to  retake  the 

toch,  orwere  cattle  which  had  been  levied  under  the  executions  issued 

acted  in  that  On  the  judgments  entered  up  on  the  warrants  of  attorneys 

character  at  the  ^|,ich  they  accordingly  seized,  by  virtue  of  the  power 

that  they  must    vested' in  them  undcT  the  commission. At  the' trial,  thtf 

MsmmMw^**  original  warrants  of  attorney  were  ptttduced  from    th© 

and  conse-  judgment  office,  and  their  due  execntion  proved,  as  weH 

iTwas^ncum.  &•  the  Consideration  for  which  they  were  given ;  the  twn^ 

bent  on  the  ^^j^g  o(  fieri  facia9,  issued  by  virtue  of  the  judjhiiewtt 

plaintiff  to  pro-  .  J       o 

doceaneia-      which  had  been  entered  up  on  the  warrants  of  attorney 

S'e"  jo^ment  ^^^  ^'•^  pToduced ;  and  it  was  further  proved  that  the 
mk  which  the  sheriff,  by  virtue  of  such  wrtts,  took  possession  of  S&mJf 
was  grounded,  mar's  Cattle ;  and  afterwards,  and  before  the  bankruptcy, 
*'.^?'^'{'.^^^  .  made  an  assignment  to  the  plaintiff  under  a  bill  of  sale, 

the  assignment  which  alignment  was  also  produced. On  an  objection 

iLriff/'"*"  ^'*'  "^'"S  ^^aised  by  the  defendants,  that  this  proof  was  not  suffi- 

oienl,  the  learned  Baron  required  the  production  of  tbo 
warrants  under  which  the  officer  had  made  the  Tevy ;  but 
they  were  not  in  Court*  He  then  required  the  plaintiff  to 
produceexamined  copies  of  the  judgments  on  which  the  ex« 
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ecations  were  founded ;  but  as  he  did  not  come  prepared  with 

them,  and  they  could  not  be  produced,  he  directed  a  nonsuit.      OLAtisn 


'  Mr.  Serjeant  Hmllock^  in  the  course  of  the  last  MichaeU 
IMS  Tend;  obtained  a  rule  ntW,  that  this  nonsuit  might  b^ 
set  aside,  and  a  new  trial  granted  ;  and  submitted,  that  it 
was  sufficient  for  the  piaintiflT  to  produce  and  prove  the 
writs  under  which  the  execution  was  levied,  and  the  as* 
AigBflMiit  from  the  sheriflT  to  biro,  as  that  alone  would  give 
bim  a  good  title  to  maintain  this  action ;  for  that  even  a 
vendee  acquires  a  title  in  articles  purchased  by  hioi  at  n 
ide  under  an  execution,  however  the  sheriff  may  be  af^ 
feded  by  such  sale. 

'  Mr.  Serjeant  Fimghan  now  shewed  cause,  and  admitted 
that,  although  as  between  the  plaintiff  and  the  bankrupt,  it 
would  only  have  been  necessary  for  the  former  to  have  pro* 
duced  the  writs  of  Jieri  facias  and  the  assignment  tojiim 
fipom  the  sheriff,  yet,  as  the  present  action  was  broughl 
against  the  defendants,  as  assignees  and  messenger  iviider 
the  connBtssion,who  had  taken  possession  of  the  bankrupt's 
propel  ty  by  virtue  thereof,  it  was  incumbent  on  the  plain* 
tiff  to  shew  8  good  title  in  omnibus^  and  of  wbiek  tli« 
judgements  on  which  the  writs  were  grounded  formed  a 
eoostthient  and  essential  part.  In  Martyn  v.  'Podgtt  (a), 
it  was  decided,  that  sheriff's  officers,  who  justify  tbf^ 
seizure  of  goods  under  a  writ  a(/krijacias^  must  produce 
and  prove  a  copy  of  the  judgment  on  which  such  writ 
ivued;  and,  on  Lake  v.  Biller$  (b)  being  there  cited, 
which  was  an  action  of  trespass  against  the  sheriff  for 
taking  goods  under  a  writ  of  ft:  fa.^  Lord  Chief  Justice 
IBoh  ruled,  ^  that  the  defendant,  thougli  sheriff,  ought  to 
give  in  evidence  a  copy  of  the  judgment;  but  that  it 
would   have  been  otherwise,  if  the  trespass  had   beeli 

(«)  3  Borr.  S651 ;  S.  C.  9  Sir  W.  ^.  701  > — (ft)  1  Lofd  fUynr.  75S. 
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189Sr\  brought  by  the  person  against  whom  the  ^fieri  facias 
issued."  On  which  Lord  Mansfield  observed,  that  (a) 
**  that  case  proved,  that,  as  the  action  was  brought  by  a 
stranger,  the  judgment  must  be  proved,  and  that  the  gene- 
ral apprehension  was,  that  it  was  necessary  to  produce  a 
copy  of  the  judgment ;"  and  the  rest  of  the  Court  con- 
curred in  that  opinion.  These  cases  are  directly  in  point 
to  shew,  that  in  the  present  an  examined  copy  of  the  judg- 
ments should  have  been  produced  and  proved  as  against 
the  defendants  as  assignees,  although  it  might  not  be  ne- 
cessary as  between  the  plaintiff  and  the  bankrupt;  and 
if  it  were  incumbent  on  him  to  prove  the  writs  under 
which  the  executions  were  sued  out,  so  the  judgments  on 
which  they  were  grounded  formed  a  necessary  part  of  his 
title,  as  they  were,  in  point  of  fact,  the  basis  on  which  it 
was^  foundedi^ 

[Mr.  Justice  Burroughs — Here,  the  plaintiff  had  ob- 
tained execution  against  Bowmar  before  his  bankruptcy, 
and  the  defendants,  as  his  assignees,  laid  claim  to  it  after- 
wards ;  they  must,  therefore,  stand  in  the  same  situation  as 
the  bankrupt  himself;  and  the  question  is,  whether  they 
can  require  more  than  he  could  have  done?] 

Their  names  did  not  appear  on  the  record  as  assignees, 
nor  was  it  proved  that  they  defended  in  that  character. 
No  notice  was  given  them  by  the  plaintiff  to  dispute  their 
title ;  nor  does  it  appear,  from  any  part  of  the  learned 
Baron's  report,  that  they  had  acted  as  assignees,  or  were 
so  considered  at  the  trial;  nor  was  any  distinction  then 
drawn  as  between  the  original  parties  to  a  suit  and  a 
stranger.  The  nonsuit,  therefore,  was  perfectly  correct ; 
and  even  if  the  defendants  were  assignees,  still,  as  the 
plaintiff's  title  was  principally  founded  on  the  judgments, 
they  should  have  been  proved,  unless  the  action  had  been 

(#)  J  Burr.  96S5 ;  See,  alto,  Achwarik  v.  Kempt.  X  Doug.  41. 
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brooghl  sgaiost  die  sheriff,  who  was  bound  to  act  under  -j^^- 
the  writs  which  had  been  delivered  to  him,  and  by  virtue  OLAtiBa 
of  which  the  executions  had  issued.  Etb. 

Mr.  Serjeant  Lens,  in  support  of  the  rule,  produced 
affidavits  to  shew  that  the  defendants  were  considered  as 
aasig^nees  at  the  trial,  although  they  were  not  expressly 
proved  to  have  been  so ;  and  submitted,  that  the  plaintiffbad 
done  all  that  he  was  bound  or  required  to  do,  in  making  out 
fifrimdfacie  title  against  them;  and  that  it  was  not  neces- 
sary to  dispute  the  principle  as  laid  down  in  Marlyn  v, 
PodgeTj  as  there  the  plaintiff  was  a  stranger  to  the  execu- 
tjoD,  not  being  the  party  against  whom  it  had  issued.  In 
that  case,  therefore,  he  must  be  taken  to  have  stood  on  his 
own  title  ;  and  the  distinction  was  there  drawn,  that  where 
the  action  is  brought  by  a  stranger,  the  judgment  must  be 
proved ;  but  that  it  was  otherwise  if  it  were  brought  by  the 
person  against  whom  the  writ  of  fieri  facia$  was  issued, 
as  he  most  be  supposed  to  be  cognizant  of  the  judgment. 
So  here,  as  the  defendants  stood  in  the  same  situation  as 
the  bankrupt  himself,  against  whom  the  executions  issued, 
and  claimed  a  title  to  his  effects  as  acting  in  the  cbarac« 
ter  of  his  assignees,  which  effects  had  been  previously  as- 
sij;;ned  to  the  plaintiff  under  a  bill  of  sale  from  the  sheriff, 
they  thereby  identified  themselves  with  the  bankrupt. 
They  might  have  shewn  themselves  to  be  strangers  to  him, 
but  the  stock  was  taken  in  execution  as  his,  and  the  sheriff 
made  an  assignment  to  the  plaintiff  accordingly.  It  was 
therefore  sufficient  for  the  latter  to  prove  the  executions  and 
assignment  as  against  the  bankrupt,  as  it  would  be  nprimi 
fade  title  against  all  persons  but  strangers,  which  the 
dcfoidants  could  not  be  inferred  to  be,  as  they  represented 
the  bankrupt  against  whom  the  executions  were  sued  out 
at  the  suit  of  the  plaintiff  previous  to  the  bankruptcy;  and 
BO  fraud  was  attempted  to  be  set  up  as  between  him  and 
Ike  bankrupt. 

vou  vin.  s 
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1823.  Lord  Chief  Justice  DALLAs..^lf  the  defendants  are  not 

to  be  considered  as  assignees,  there  can  be  no  doubt  what- 
ever on  the  subject ;  and  if  they  did  not  defend  the  action 
as  such,  I  am  of  opinion  that  the  nonsuit  was  perfectly 
correct.  Although  the  defendants  might  primd  facie  be 
taken  to  be  assignees,  stiil  there  is  nothing  to  be  collected 
from  the  report  of  the  learned  Baron  who, tried  the  cause, 
that  they  defended  the  action  as  such,  or  even  that  they 
bad  acted  in  that  character.  They  must,  therefore,  be  now 
considered  as  strangers ;  and  if  so,  the  plaintiff  was  bound 
to  produce  an  examined  copy  of  the  judgments,  on  being 
called  on  for  that  purpose  at  the  trial.  On  the  ground, 
therefore,  that  the  defendants  must  be  considered  as  stand- 
ing in  the  situation  of  strangers,  I  think  the  nonsuit  ought 
to  stand,  unless  the  plaintiff  will  consent  to  go  down  to  a 
new  trial,  on  payment  of  costs. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  BuRROUGH...It  appears  to  me,  that  even  if 
the  defendants  had  defended  this  action  as  assignees,  the 
judgments  should  have  been  produced  on  being  called  for 
at  the  trial.  It  is  true  that  the  production  and  proof  of 
a  writ  is  sufficient  in  an  action  against  a  sheriff,  but  that 
does  not  extend  to  other  persons;  for  a  writ  is  issued. by 
the  order  of  the  Court,  under  the  authority  of  which  the 
sheriff  acts,  and  he  is  only  justified  in  proceeding  accord- 
ing to  its  direction.  Here,  however,  the  plaintiff  claims 
under  the  judgments  obtained  against  the  bankrupt,  to 
which  the  defendants  maybe  considered  perfect  strangers; 
and  more  particularly  so,  as  it  does  not  appear  on  the  face 
of  the  Judge's  report  whether  they  were  assignees  or  not, 
nor  were  they  proved  to  have  acted  as  such  at  the  trial.  The 
plaintiff  should  have  been  prepared  to  complete  his  title 
in  omnibtiif  by  the  production  of  examined  copies  of  the 
judgment-roll  on  which  the  writs  were  grounded,  and 
under  which  the  executions  were  issued. 
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But  the  Court  ultimately  directed^that  the  judgment  of 
noBsait  should  stand,  unless  the  plaintiff  would  consent 
to  go  down  to  a  new  trial  on  payment  of  costs,  which  they 
strongly  recommended,  and  the  rule  was  ordered  to  be 
driiwQ  up  aecordingly. 


Wakd,  DeflMindaitt;    Aldbrsbv,  Tenant;   Wilson   and      iifoiuUy, 

another,  Vouchees.  ^^^  ^^^ 

MSL  Serjeant  Heywood  moYed  that  this  recovery  might  AKcoTerymaj 
pass,  Dotwithistanding  an  omission  in  the  warrant  of  attor-  {{J^JJ^J" 
ney,  which  was  in  the  followintr  terms:  **The  vouchees  '•thehaH0r^ 

ma**  were 

pat  in  their  place  S,  P.  and  K.  N.  jointly  and  severally,  onUted  io  tiM 
against  /.  JB.,  to  gain  or  lose  in  a  pjea  of  land."     The  ''•"«>«  f  "^ 
words  ^  their  attomies**  before  those  of  *'  jointly  and  se-  two  voiacbect. 
renlXj^  havhig  been  omitted  by  mistake.    The  learned 
Serjeant  anbmitted,  that  althongh  it  was  a  rule  that  no 
tmendment  could  be  made  in  a  warrant  of  attorney  (a), 
stBhtbat  tboae  words  might  be  omitted,  as  they  might  be 
considered  as  surplusage:  and  he  referred  to  the  form  of  a 
wairant  of  attorney  in  the  Year  Book,  3  Hen.  7,  where  the 
Prolhonotary  had  certified   the  form  to  be  as    follows, 
viz.  ^  A^  B.  (the  vouchee), .pom/  in  loco  suo  T.  B.  versus 

,  peientem  in  placito  teme.**    So  here,  S.  P.  and  K. 

N.  were  appointed  attomies,  although  not  specifically  de« 
scribed  as  such. 

The  Court  wevd  of  opinion,  that  it  was  unnecessary  toin- 

trodooe  the  words (^Aetr  attomies),B»  S.  P.  and  K,  N.  were 

merdy  to  be  considered  as  appointed  for  the  purpose  of 

snHning  the  itecovery,  and  not  for  any  proceedings  at  law, 

and  that  they  were  therefore  sufficiently  described  in   the 

warrant  of  attorney. 

Fiat  (6). 

(«)  See  8  Msrsb,  dSS.    6 Taunt.  6S8. {h)  See  Palmer,  Detntnd- 

ant;  Alexander,  Tenant;  Stacy, Vouchee ;—Leeti  Demandant ;  Raa* 
^all,  Tenant ;  Grimea,  Vouchee.    8  Taunt.  164. 
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Mondatff  UpTON  v.  CuRTis  and  Lawrence. 

Apni  28i^ 

Where,  in  re-  X  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's 
plcvin  by  A.      croods_Tlie  defendants  avowed,  that  one  Thomas  Pett^ 

against  B.,  the     ° 

isiae  was,  whe-  man^  for  two  years  next  before  and  ending  on  the  6th  of 

«l^'efatl'*a  ^pril,  1819,  and  from  thence  until,  &c.,  was  tenant  to 

certain  annual  them,  by  virtue  of  a  demise  to  him  made,  at  the  yearly 

thet  the  latter  i^^nt  of  298/.  payable  half-yearly ;  and  that  one  year's  rent 

was  not  iconi-  beinsf  due  from  him  to  them  on  the  said  6th  of  Aprils  they 

petent  witness  .^  i    ■  ■  .  «  mi  i  • 

to  prove  the  Weil  avowed  the  taking,  &c.  They  also  made  cognizance, 
•mount  of  wch  38  bailiffs  of  the  Said  Thomas  Pettman,  and  averred  that 

rent.     Where,  .         ' 

therefore, B.,      the  plaintiff,  for  two  years,  ending  on  the  II th  October^ 

c:  dSlllYntdon  *^1®»  '^^'^  ^^^  P'**^^  '"  which,  &c.,  as  tenant  to  Pettman, 
the  goods  of  if.,  under  a  demise  from  him  to  the  plaintiff,  at  the  yearly 
lo  e. : Held,    rent  of  30/.,  payable  at    Lady^day  and  Michaelmas  in 

thatC.  could  ^^^y^  year;  and  that,  because  20/.,  parcel  of  that  rent,  end- 
not  prove  that  . 

the  original  te-  ing  ou  the  said  11th  October^  became  due  from  the  plaintiff 
ex'ired  and'  ^^  PetimaUy  the  residue  having  been  before  paid,  they  well 
that  he  had  be-  acknowledged   the  taking,  &c.     The   pleas  in  bar  tra- 

come  tenant  to  j    ^i        j        •  ^  ^   j    •      .^i  '  i 

C.  at  an  in-  vcrscd  the  demise  as  stated  in  the  avowry  and  cogni- 
creased  rent,      zance,  and  on  which  issue  was  joined  (a).     At  the  trial  of 

the  cause  before  Lord  Chief  Baron  Richards,  at  the  last 
Summer  Assizes  at  Maidstone^  it  appeared  that  one  fFil- 
Ham  Pettman  being  seised  in  fee  of  certain  premises  situ- 
ate in  the  parish  ofEastrt/y  in  the  county  oiKentj  demised 
tbemto  the  plaintiff  on  the  6th  Aprils  1815,  as  a  yearly 
tenant,  at  the  annual  rent  of  20/*  That  William  Pettman^ 
on  the  1st  December  in  that  year,  demised  the  premises  in 
question,  then  being  in  the  occupation  of  the  plaintiff, 

(a)  See  the  pleadings  set  otit  at  length,  aiUe,  Vol.  V.  201,  where 
tbi9  cause  came  before  the  Court  oo  demurrer,  which  was  overruled, 
on  the  ground,  that  the  material  point  in  issue  was  raised  between  the 
parties,  viz,  whether  Thomas  Pettmmn  held  under  the  defendants,  as 
atated  by  them  in  their  avowry. 


^>v 
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together  with  other  premisesy  to  bis  son  Tkama$  Petimanj 
for  a  term  of  foorteeu  years,  at  the  yearly  rent  of  29%Lf 
payable  half-yearly;  and  that,  on  the  20th  January^  Cobtxa. 
1816,  fFiiliam  Peitman  conveyed  the  whole  of  those  pre- 
mises, inelading  those  of  the  plaintiff,  to  the  defendants, 
by  way  of  mortgage  in  fee.  That  the  interest  on  the  mort- 
gage not  baring  been  regularly  paid  to  the  defendants, 
and  WiUium  Petiman  having  become  embarrassed,  the 
plaintiff,  together  with  the  other  tenants  in  possession, 
were,  in  January^  1817,  served  with  a  notice,  requiring 
idem  to  |»ay  the  rents  in  future  to  the  defendants,  as 
mortgagees,  which,  under  the  terms  of  the  original  hold- 
ing, were  made  payable  to  William  Pettman.  That  the 
plaintiff,  from  the  date  of  this  notice,  accordingly  paid  lo 
the  defeodants'  agent  two  years'  rent,  from  the  6th  Aprils 
I817,to  the 6th  ^jprt/,.1819,  inclusive,  by  half-yearly  pay- 
meats,  at  the  rate  of  20Lper  annum.  That  after  the  .last 
paynient,  viz.  in  the  month  of  June  in  that  year,  the  plain- 
tiff was  called  on  by  the  defendants  to  pay  them  20/  more, 
on  the  ground  that  the  rent  actually  payable  by  him  was 
at  the  rate  of  80/.  per  unnum^  instead  of  20/. ;  and  they 
accordingly  levied  a  distress  for  that  sum,  as  being  the 
balance  of  rent  due  to  them  on  the  6th  April  preceding, 
viz,  bl.  upon  each  of  the  four  last  half-years,  he  having 
paid  at  the  rate  of  20/.  a-year  instead  of  90/.  In  order  to 
prove  that  the.  plaintiff  was  liable  to  pay  this  increased 
rent,  Tkamas  Peitman  was  called  as  a  witness  for  tlie  de- 
fendants, and  proved,  that  previously  to  his  accepting  the 
lease  of  his  father's  estate,  of  which  the  premises  occupied 
by  the  plaintiff  formed  a  constituent  part,  the  latter  had 
received  a  notice  to  quit  from  bis  father,  the  original  les- 
sor, and  afterwards  bad  agreed  to  become  tenant  to  the 
witness  P^teon  at  the  advanced  rent  of  90/.  a-year,  in- 
stead of20L ; when  it  was  objected  for  the  plaintiff  that 

he  was  incompetent  to  prove  that  fact,  on  the  ground  that 
he  was  an  interested  witness;  as,  if  ihe  defendants  should 
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^^^^,  cuocekl  in  the  action^  be  (Pettman)  would  have  iees  real 
Xo  pay  them  for  the  premises  he  himself  held ;  and,  further, 
that  it  would  create  in  him  a  new  character  and  interest, 
in  respect  of  those  premises  which  were  in  the  plaintiff's 
occupation.  It  was  also  submitted,  that  the  defendants 
could  only  recover  on  the  cognkance  under  which  the 
distress  was  taken,  but  which  was  ultimately  abandoned 
on  account  of  a  variance  in  the  dates  of  the  days  on  which 
the  rent  was  to  be  payable.  The  only  question  then  being, 
whether  the  plaintiff  was  in  possession  of  the  premises  in 
question  at  the  rent  of  20/.  or  30/.  a-yeari-^The  Lord 
Chief  Baron  observed  to  the  jury,  that  that  question  de^ 
pended  entirely  on  the  testimony  of  Jlu>ma8  Pettman^ 
which  had  not  been  opposed  or  impeached,  and  he  di- 
.rected  them  to  find  a  verdict  for  the  defendants,  if  they 
considered  his  evidence  to  be  satisfactory  and  well  founded ; 
they  accordingly  gave  a  verdict  for  the  defendants,  bis 
Lordship  reserving  the  question  as  to  whether  9uch  evi* 
denoe  was  admissible,  for  the  consideration  of  the  Court. 

Mr.  Serjeant  \Latre9  having,  in  the  last  Michaelmm 
TerTOf  accordingly  obtained  a  rule  nisi^  that  this  verdict 
might  be  set  aside  and  a  new  trial  granted,  on  the  grounds 
that  Thomas  Pettman  was  incompetent  as  a  witness  -at 
the  time  he  was  called^  as,  in  case  of  a  judgment  de  retorno 
habendoy  it  would  operate  in  his  favour,  or  that,  if  the 
defendants  did  not  succeed,  he  would  be  liable  to  the  costs 
of  the  distress,  as  they  made  cognizance  under  him ;  and 
consequently,  that  he  sought  to  establish  his  own  title  by 
shewing  that  the  plaintiff's  original  tenancy  had  been  de- 
termined, and  a  new  one  created  at  an  increased  rent:..;. 

•  Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that,  under  the  circumstances,  Thomas  Pettman  was  a 
competent  witness  to  prove  that  the  plaintiff  had  agreed 
to  pay  him  au  advanced  rent  of  80/.  a^year,  instead  of  20/. 
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beiQg  lh0  Bum  originally  payable  to  his  father ;  and  the  vj^^ 
jury  hairing  found  a  verdict  accordingly,  it  is  conclusive, 
and  cannot  be  disturbed.  Pettman  was  no  party  to  the 
record,  nor  was  he  interested  in  the  event  of  the  suit^  as 
the  verdict  could  not  be  used  in  evidence  either  for  or 
against  him.  He  stood  in  the  intermediate  character  of 
hndlcml  to  the  plaintiff,  and  tenant  to  the  defendants.  If 
the  amount  of  the  rent  to  be  paid  by  the  plaintiff  should 
be  increased  through  his  testimony,  yet  the  amount  to  be 
received  by  the  defendants  would  be  thereby  diminished  ; 
and  whatever  sum  the  plaintiff  might  pay  them  would  be 
consequently  deducted  from  any  claim  or  demand  which 
Peitman  the  witness  might  have  as  against  him*  The  prin* 
eiple  laid  down  in  the  case  of  Bent  v.  Baker  (a),  is  applica^ 
ble  to  the  present,  viz.  that  if  the  proceedings  in  the  cause 
cannot  be  used  for  a  witness,  he  is  competent,  although 
he  may  entertain  wishes  on  the  subject,  as  that  only  goes 
to  his  credit  and  not  to  his  competency.  If  the  defendants 
obtained  judgment,  it  could  not  be  pleaded  as  a  discharge 
te  to  PMman^  for  he  was  not  called  on  to  prove  the  payment 
of  the  rent,  but  jnerely  that  the  rent  payable  by  the  plain-* 
tiff  to  him  was  of  the  annual  amount  of  80/. ;  and  if  the 
defendants  did  not  receive  that  sum  from  the  plaintiff,  it 
is  quite  clear  that  he  would  be  liable  to  pay  it  to  the  wit- 
ness, who  consequently  stood  in  the  situation  of  a  stake- 
holder; as  whatever  sums  he  might  receive  in  his  capa- 
city of  landlord  as  due  to  him  from  the  plaintiff,  he  would 
have  to  pay  over  to  the  defendants  in  bis  character  of 
tenant  to  them ;  he  was  a  debtor  as  to  the  one,  and  a  cre-^ 
ditor  as  to  the  other. 

Mr.  Serjeant  LaweSf  in  support  of  the  rule,  submitted, 
that  the  main  question  at  the  trial  was,  whether  the  te- 
nancy of  the  plaintiff  under  JFiUiam  Pettman  the  original 

(«)  S  Term  Rep.  27. 
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IB2^  ^  lessor,  bad  been  determined  or  not.  Thomas  PettmoHf 
the  witness,  bad  a  direct  interest  in  proving  the  disconti- 
n  nance  of  that  tenancy,  as  the  effect  of  his  testimony 
would  be,  not  only  to  increase  the  amount  of  the  rent 
payable  by  the  plaintiff,  but  to  discharge  the  witness,*  pro 
tanio,  from  the  rent  payable  by  him  to  the  defendants, 
and  which  he  had  covenanted  to  pay  under  the  lease  made 
to  them  as  mortgagees.  He  was  lessee  to  them,  and  if 
they  were  to  succeed  in  this  suit,  it  would  discharge  him 
from  the  amount  of  the  rent  said  to  be  payable  by  the 
plaintiff,  and  a  judgment  of  de  retomo  habendo  would  tend 
to  operate  as  a  payment.  In  Bland  v.  Analey  (a),  which 
was  an  action  of  trespass  againt  the  sheriff,  the  question 
was,  whether  goods  which  had  been  taken  in  execution  in 
a  suit  against  J.  «$.,  belonged  to  him  or  the  plaintiff,  and 
J.  S.  was  held  to  be  an  incompetent  witness  for  the  de- 
fendant, to  prove  that  the  goods  were  his  property,  since 
he  would  have  been  discharged  from  his  debt,  in  case 
a  verdict  had  been  found  for  the  defendant;  and  Sir 
JameB  Mansfield  there  said  (b)  **  the  witness  was  called 
to  give  evidence,  the  effect  of  which  would  be  to  pay  his 
own  debt  with  the  plaintiff's  goods."  So,  here,  the  effect 
of  the  testimony  oi  Pettman^  as  to  the  distress  levied  on 
the  plaintiff  by  the  defendants,  would  be  to  diminish  the 
quantum  of  rent  due  from  the  witness  to  the  defendants 
under  his  lease,  to  the  amount  of  the  rent  said  to  be  paya- 
ble to  him  from  the  plaintiff.  In  Clarkey.  Shee  (c),  which 
was  an  action  for  money  had  and  received,  and  brought 
to  recover  back  money  which  had  been  entrusted  to  the 
plaintiff's  servant  for  a  special  purpose,  and  paid  by 
him  in  effecting  illegal  insurances,  he  was  considered 
incompetent  without  a  release.  Here,  Peitman  had 
not  been  released,  and  he  was  therefore  inadmissible' 
as  a  witness  when  called  at  the  trial.     On  these  grounds^ 

(«)  «  New  Rep,  331  .^—<&)  Jd.  338.— (<?)  Cowp.  IQQ. 
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it  »  quite  dear  that  be  bad  an  interest  in  tbe  event  iftQ. 
of  tbe  suit,  as  be  came  to  discbar;^  part  of  bis  own 
rent ;  for,  wbatever  amount  tbe  defendants  might  recover 
as  a^inst  tbe  plaintiff,  to  tbat  amount  tbe  witness  wonid 
be  discharged.  He  bad  also  a  direct  interest  in  shewing 
that  tbe  plaintiff^s  original  tenancy  had  expired,  and  that 
he  occupied  under  the  witness  at  an  increased  rent,  by 
rirtueof  an  agreement  subsequent  to  the  original  tenancy. 
Taking  it  in  another  yiew,  he  was  clearly  incompetent,  as 
be  came  to  support  a  demise  in  a  cognizance  in  which  it  was 
dieged  that  the  plaintiff  held  under  him.  He  was,  there* 
fere,  in  point  of  substance  a  party  to  the  record ;  and  al- 
though tbe  cognizance  was  abandoned  on  the  ground  of 
a  variance  in  the  dates,  it  did  not  restore  his  competency, 
so  as  to  discbarge  any  part  of  the  rent  due  firoin  him  to 
tbe  defendants  under  the  lease  of  the  1st  of  December^ 
1815. 

Lord  Chief  Justice  DALLAs_The  only  question  in  this 
case  is,  whether  Thomas  Pettman  had  any  and  what  in- 
terest in  the  event  of  the  suit.  This  will  not  turn  on  the 
lest,  whether  the  verdict  can  be  used  in  evidence,  either 
for  or  ^;ainst  him.  If  the  effect  of  his  testimony  was  to 
discharge  himself  from  the  payment  of  any  part  of  his 
rent  to  tbe  defendants,  or  advance  the  plaintiff's,  under 
a  subsequent  agpreement  made  to  the  witness,  it  appears  to 
me  tbat  he  would  clearly  be  interested  in  the  event  of  this 
action.  I  therefore  think,  that,  under  the  circumstances,  he 
was  improperly  admitted  as  a  witness,  and,  consequently, 
that  tbe  rule  for  a  new  trial  must  be  made  absolute. 

Mr.  Justice  Park. It  appears  by  the  avowry,   that 

Pettwutn^  the  witness,  was  tenant  to  the  defendants  at  tbe 
yearly  rent  of  298/.  If  the  plaintiff  held  under  him  at  tbe  ex- 
tra rentof302.  instead  of  20/^  the  witness  would  have  less  rent 
to  pay  for  what  brlmnself  beldL  and.  would  only  have  been 
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lasa.  Uable  to  tbe  defendants  for  268L  instead  of  298/.  The  main 
question  at  the  trial  was,  whether  tbe  plaintiff  held  and  occu- 
pied the  premises  at  the  annual  rentof  20/.  or80/.  Itappears 
tame  that  Thomas  Pettman  could  not  be  entitled  to  prove 
this,  as  the  plaintiff  could  only  be  liable  to  the  payment 
of  902.  a-^year,  through  his  testimony.  On  general  prin« 
ciples,  therefore,  I  concur  with  my  Lord  Chief  Justice 
in  thinking  that  there  must  be  a  new  trial,  as  Pettman  was 
interested  in  proving  that  the  plaintiff  held  under  him  at 
the  rent  of  80/.  per  annum^  instead  of  the  original  rent  of 
2Q/. ;  and  it  is  a  fallacy  to  suppose  that  he  would  receivo 
it  fr^m  tbe  plaintiff  with  one  baud,  and  pay  it  over  to  the 
defendants  with  the  other. 

K  Mr.  Justice  BuRROUGH* By  the  defendants'  succeeding 

in  this  action,  Thomas  Pettman  would  have  less  rent  to 
pay  in  respect  of  the  premises  he  occupied  under  them ; 
and,  in  point  of  effect,  his  testimony  would  go  to  diminish 
tbq  payment  of  his  own  rent.  The  verdict  for  the  defend- 
ants WW  founded  on  the  plaintiflTs  holding  under  Pettm 
man,  4he  witness,  and  that  rent  was  due  from  the  plaintiff 
to  him :  and  he  alone  was  called  to  prove  tbe  amount  of 
tfiat  rent.  Evidence  should  have  been  produced  aliunde^ 
to  shew  what  rent  had  been  paid  by  the  plaintiff  to  Pett* 
man>  The  defendants,  in  their  avowry,  alleged  that  one 
year's  rent,  amounting  Co  2982.,  was  in  arrear  from  Pett* 
man  as  tenant  to  them.  If  be  proved  that  the  plaintiff 
held  part  of  the  premises  under  him  at  the  rent  of «%/.,  it 
\^  would  have  been  a  discharge  quoad  that  sum  as  against 

the  defendfinto. 

Rule  absolute  for  a  new  trial  (a). 


(a)  See  BwUir  v.  Warrt^  1  Barn,  and  Cress.  689;  S.  C.  3  Dow.  and 
RyL  |Q6. 
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*  r. 

■  J 


Pace  i;.  Marsh.  TuetdtM, 

'  x  Rift  was  ant  aetion  of  asMumpsit  oin  a  g1laraIltie...Tb^  y^^^^  ^^  ^ 
idfKdafaiien  stated,  tfaat  tbe  plaintiff  had  chartered  a  ship  fendant  signed 
of  bis,  called  the  Sobert  of  South  Hkielda,  to  one  Robert  J^ntifiVthf*" 
XiCfit,  for  a  vpyage  to  St.  JohrCs^  New  Brwumck^  and  plaintiff;  statiog 
.there  to  take  on  board,  irom  the  agents  of  Livie^  a  cargo  having  charter^ 
of  timber,.and  proceed  therewith  to  LondoUt  and  there  to  ^^^  ship  to 
land  and  deliirer  the  same  to Z>ivie  or  bis  assigns,  he  or  they  he  having  p«d 
paying  freight  in  manner  following ;  viz.  one-half  in  cash,  frel'ht  a^d^ 
«iid  tbe  remaiRder  by  an  approved  bill  on  London  at  four  &^^^  ^^^  pi«<i>- 
•nenths'  date.    That  tbe  ship  had  proceeded  to  St*John%  ance  foTthe  le* 
Imd  there  taken  on  board  from  the  agents  of  Livie  such  "><^>^">s  baif,at 

°  foor  months' 

-cargo  as  aforesaid,  and  had  proceeded  dierewidi  to  £o«-  date,-"  the  de- 
lioii,  and  delivered  the  same  to  LiviBj  and  had. earned  !l°,l!r!/^ 

'  '  gsged  to  be  tc> 

her  said  freight,  amounting  to  984/.  9$.  Scf.,  and  that  coontj^bietotbe 
lAvie  had  paid  the  plaintiff  in  cash  492/.  As.  Tcf.,  for  one*  amount  of  the  ^ 
halfof  the  said  freight;  and  that  the  plaintiff  was  entitled  >^d>cceptance, 

.  ^  should  it  not  be 

to  demand  from  him  an  approved  bill  for  the  residue;  and  paid  when  doe: 
that,  thereupon,  on  the  6th  October,  1821,  in  consideration  j^e^J^'^^g*^. 
4if  the  premises,  and  that  the  plaintiff  would  take  of  ZAvief  tion  for  tbe  de- 
fat  pajrment  of  the  residue  of  the  said  fivig^t,  abillofeXr  mise  or  undi^*- 

tthonre  drawn  u|KmjLtt;te  on  the  27th  Septembery  1^1,  taking  was  suffl. 

ciently  express* 

fayable  four  months  after  date,  for  4&2LA8.  7c/.,  and  ao»  ed  on  the  face  of 
«epted  by  him;  the  defendant  promised  the  plaintiff  to  |^^f,"3^^' 
he  aoeountable  to  Itim  for  the  amount  of  such  acceptance,  him  within  the 
if  the  bill  should  not  be  paid  when  due*    The  plaintiff  the  statute  of 
•then  averred,  that  he  took  the  bill,  andrthat  it  was  disho**  <nuds. 
ttouied,  and  that  the  defendant  in  consequence  became 
liable  to  pay.    To  this  was  added  the  conunon  money 
counts.  The  defendant  pleaded  nqn  oisuwipnt.  At  the  trial, 
before  Mr.  Justice  Burrough  at  Ouildhallf  at  the  Second 
Sittings  in  this  Term,  the  plain  tiff  gave  in  evidence  a  guur* 
sQtie,  addressed  to  him  by  the  defendant  in  the  following 
words: 
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Mr.  R.  PacCf  London^  October  Gth^  1921. 

Sir, Mr.  Livie  having  chartered  your  ship  Robert  to 

bring  a  cargo  of  timber  from  JVeta  Brunswick^  and  the 
same  being  landed  to  the  charterer ;  and  he  having  paid 
you  one-half  of  the  freight,  and  given  you  his  acceptance 
for  the  remaining  half,'at  four  months'  date,  I  engage  to  be 
accountable  to  you  for  the  amount  of  the  said  acceptance, 
should  it  not  be  paid  when  due,  and  remain.  Sir, 

Your's,  &c.  James  Marsh. 

It  was  also  proved  that  this  guarantie  was  given  by  the 
defendant  at  the  express  request  of  Mr.  Liviej  and  in  full 
^confidence  that  his  acceptance  would  be  duly  honoured 
when  the  bill  should  become  due;  and,  under  these  cir- 
cumstances, the  jury  found  a  verdict  for  the  plaintiff:  but 
the  learned  Judge  reserved  the  question  for  the  opinion  of 
the  Court,  as  to  whether  the  consideration  was  sufficiently 
expressed  on  the  face  of  the  guarantie  to  enable  the  plain- 
tiff to  recover. 

Mr.  Serjeant  Faughan  now  applied  for  a  rule  nm,  that 
this  verdict  might  be  set  aside  aiid  a  nonsuit  entered; 
and  submitted,  that  there  was  no  sufficient  consideration 
for  the  defendant's  promise  appearing  on  the  face  of  the 
instrument,  so  as  to  render  it  available  within  the  4th 
section  of  the  statute  of  frauds*  He  submitted,  that,  if  it 
had  been  set  out  in  terms  in  the  declaration,  it  was  quite 
clear  that  the  plaintiff  would  not  have  been  entitled  to  re* 
cover;  and  although  it  was  therein  stated  that  one-half  of 
the  freight  bad  been  paid,  yet  it  was  alleged,  that  the  plain- 
tiff was  entitled  to  an  approved  bill.  He  might  have  ob- 
jected to  the  acceptance  of  Livie  ;  and  it  does  not  appear 
that  the  defendant  was  present  at  the  time  the  accept- 
ance was  given,  or  that  the  payment  of  part  of  the  freight 
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mod  the  bill  were  to  be  made  and  gireu  on  the  same  day,  -j^^ 
or  as  forming^  |>art  of  the  same  transactioo.  It  is  altojge-* 
tber  a  different  and  distinct  question  as  between  the  plain- 
tiff and  Livie^  and  the  defendant;  and  as  the  former  sus- 
pected the  solvency  of  the  charterer,  be  merely  required 
bim  to  g^ve  him  an  approved  bill  for  the  remainder  of  the 
freight,  and  there  was  no  consideration  resulting  to  the  de- 
fendant  from  the  acceptance  given  by  him  to  the  plaintiff, 
nor  did  any  advantage  or  disadvantage  arise  or.  accrue 
to  him  finom  such  acceptance.  And  in  Jenkins  v.  Rey^ 
no'di  (a),  where  the  defendant  addressed  a  letter  to 
the  plainiifisy  in  which  be  stated  that  they  might  ^consi- 
der him  as  security  on  account  of  J.  S.  to  the  amount  of 
10(M.^.  the  Court,  on  the  authority  of  the  cases  of  fFain  r. 
Warliers  (A),  and  Saunders  v.  fFakefield  (c),  held,  that 
it  was  not  a  sufficient  memorandum  to  bind  the  defendant 
ondcr  the  statute,  the  consideration  or  promise  not  having 
been  expressed  on  the  face  of  the  letter.  That  case  was 
decided  since  Boehm  v.  Campbell  {d)^  where  the  consi- 
deration for  the  payment  of  the  bill  was  couched  in  far 
stronger  terms  than  in  the  present. 

Lord  Chief  Justice  Dallas.^ The  defendant,  in  order 

to  induce  the  plaintiff  to  give  credit  to  a  third  person  to 
whom  he  had  chartered  his  vessel,  became  his  surety,  and 
gave  the  goarelntie  in  question,  and  he  now  endeavours  to 
rid  hunself  of  his  obligation,  by  makinga  mere  technical  oh* 
/ectionas  V>^ the  form  of  the  instrument  by  which  he  became 
bound.  Similar  objections  have  of  late  been  frequently 
taken,  and  which  have  been  carried  to  an  extent  of  very 
nice  refinement ;  but  they  are  not  to  be  construed  beyond 
the  strict  exigency  of  each  particular  case.  I  am  there- 
fore of  opinion,  independently  of  the  case  of  Boehm  v. 

(«)  itmc.  Vol.  VL  86;  S.  C.  S  Brod.  &  Bing.  14. (4)  SEaU. 

10;- (*)  4  Bimi.  &  AW.  505. {d)  Ant€,  VoL  III.  15. 
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y^^.  CaikjAeH  from  which  tb^  present  appears  to  me  K>  be  un^ 
distinguishabley  that  there  is  a  sufficient  consideration  on 
the  fiice  of  this  instrument,  and  consequently  that  there 
is  tio'ground  for  diis  appHcaticm. 

'  Mr.  Justice  Park. ^I  am  dearly  of  the  same  opinion* 

The  consideration  is  most  fuliy  apparent  on  the  face  of  the 
instrument  In  point  of  fact,  it  is  threefold ;  viz.  that  in 
con^demtion  that  tbe  shtphad  been  chartered  toli^'t;*^, 
tfae[*^Bargo  landed^  and  one-half  «f  the  freight  paid,^i.^nil 
tbiat  the  charteter  bad  given  the  ptaihtHf  his  acoept^noe 
for  the  remaining  half  freight  due  to  him,  the  defendant 
ikndertook  thut  it  should  be  paid  ivhen  itbeoame  due. 
The  ca^e  of  Boehm  v.  Cemipheil  appears  to  me  to  be  de- 
cisive of  the  ^r^ent,  ivhere  the  guarantie  was  given  foi^ 
a  past  consideration ;  and  the  subsequent  decision  of  the 
Court  in  Jenkins  v.  Reynolds^  does  not  appear  to  impenoh 
Or  even  AiPect  it. 

Mr.  Justice  Burrough. ^This  decision  will  not  break 

in  upon  that  of  Wain  v.  WarlterSj  or  those  which  have 
succeeded  it.  Here  it  must  be  necessarily  inferred,  that  the 
plaintiff  would  not  have  taken  Ztt^iV^  acceptance  for  the  re- 
noAinder  of  the  freight  due  to  him,  unless  the  due  payment  of 
it  wa^ guarantied.  That  not  only  appears  on  the  face  of  the 
instrument,  but  was  foiind  as  a  fact  at  the  trial.  Although 
the  ticceptaiice  was  given  before  the  guarantie  was  niade, 
still  it  might  have  been  d<ene  on  the  same  dhiy,  and  mast 
be  therefore  considered  as  forming  part  of  llie  same  tnan- 
action.  'In  point  of  fact,  it  was  agreed  to  be  given  to  the 
^ilttintilfr before  the  bill  Was  drawn;  and  k  is  quite  dear 
that  he  would  not  faaVe  taken  l>tf;tVs  acceptance  unless 
tfae^defetklaint  had  agreed  to  guaranty  its  being  dnly  ho* 
noured  when  it  should  become  due. 
t  Rule  refused. 
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April  291A. 

X  HIS  was  an  action  of  trespass— The  declaration  stated  No  action  can 
that  the  defendant  drove  a  certain  carriacre,  to  wit,  a  one-  ^  •oppoted 

®  '  '  for  an  injorj 

horse  chaise,  which  he  was  then  managing  and  conducting  aming  from  an 
in  and  along  a  certain  highway,  with  great  force  and  vio-  "weni'-  *bot  if" 
lence  against  a  gelding  of  the  plaintiff's,  and  thereby  ^lame  can  be 
grieatly  laoerated,  bruised  and  injured  him  with  one  of  p^rtj  causing 
tbe  shafts  and  other  parts  of  the  said  chaise:  in  conse-  'V^**^  f  ^*^'^' 

^  ^  '  although  he  had 

qoenoe  whereof  be  died,  after  the  plaintiff  had  been  put  to  no  intent  to  in- 
great  expence  in  endeavouring  to  effect  bis  cure. The  ^^^^^  ^^  J^ 

defendant   pleaded,  frrst^  not  guilty;    secondly^  that  he  excused  of  com- 
was  lavrfally   driving  the    said    one-horse  chaise  in  a  ^!ss|'!fniess  He 
careful  and  proper  manner  in  and  alonir  the  said  biirh-  ^^'^  joitifj  that 

■^     *^    ^  ^  ®  °         the  act  corn- 

way,  and  that  whilst  he  was  so  driving,  and  just  before  plained  of  arose 

the  said  time  when,  &c«  a  certain  person,  to  the  defendant  hTs^defark  °"^ 

unknown,  who  was  also  driving  a  certain  horse  and  cart  Where,  there- 

in  and  upon  the  said  highway,  wrongfully,  violently,  and  for  an  injurj 

asainst  the  will  of  the  defendant,  drove  his  horse  and  cart  ^^*\^  }Z.  *^^ 

.  1   1.      1  t     .  plaintiff 's  horse 

agamst  the  defendant's  chaise,  and  thereby  greatly  fright-  in  consequence 
ened   the  horse  of  the  defendant  so  drawine:  the  said  ^lA^^^i!^!*^*!^ 

o  ant  s  driving  a 

chaise,  and  caused  him  to  become  furious  and  ungoverna-   g>g  "gainst  it,  it 
ble,  and  to  ran  away  with  the  said  chaise,  against  the  will  the  defendant 
of  the  defendant,  in  and  alons:  the  said  hiirhway ;  and  that  ^^^^^  ^  ^'8^- 

..  ^,,^.  ,.^.  i  spirited  horse 

tne  botse  of  the  defendant,  so  bemg  furious  and  ungovern-  unskilfully  and 
able  as  aforesaid,  notwithstanding  the  defendant  used  his  "V^^"""'  *  ^^''^ 

'  o  chain:  and  the 

atmoet  endeavours  to  govern  his  horse,  and  restrain  and  stop  defendant 

him  as  he  was  running  away,  he  ran  with  the  said  chaise  noTguiityf Ind, 

against  the  plaintiff's  gelding,  and  committed  the  injury  in  *fcondiy,  that 

the  declaration  mentioned;  tbedefendantbeing  wholly  una-  fright  and  be 

came  ungov- 
ernable, m  consequence  of  a  cart's  being  driven  furiously  against  it,  which  was  nut  supported 
bj  evidence ;  and  the  Judge  was  of  opinion  that  the  defendant  was  liable,  although  he  might 
aothave  been  guilty  of  an  act  of  negligence,  or  want  of  caution,  and  the  jury  found  a  verdict 
ibr  the  plaintiff.  The  Court  refused  to  grant  a  new  trials  which  was  moved  for  on  the  ground 
Uurt  it  should  have  been  left  to  them  to  say,  whether,  ndder  all  the  circumstances,  the  accident 
VM  onavoidabte,  or  occasioned  by  the  negligence  of  the  defendant. 
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1^?^  "^'^  ^^  '^^^P  ^^  goyem  his  horse,  in  consequence  of  his  being* 
Wakeman  frightened  and  running  away,  and  rendered  ungovernable 
BoBiNsoN.  A^  aforesaid— The  plaintiff  added  a  similiter  to  the  first 
plea,  and  replied  de  injuria  to  the  second;  on  which  issue 
was  joined...At  the  trial,  before  Mr.  Justice  Park^  at 
Guildhall^  at  the  Sittings  after  the  last  Michaelmas  Term, 
the  plaintiff  proved  that  his  waggon,  with  four  horses,  were 
proceeding  at  a  slow  pace  towards  Londony  on  the  proper 
side  of  the  road,  which  was  from  twenty-five  to  thirty  feet 
wide,  and  as  near  the  bank  of  the  footpath  as  possible. 
That  the  defendant  was  coming  from  London  in  a  gig,  and 
driving  a  high-spirited  young  horse  at  the  rate  of  from 
eight  to  ten  miles  an  hour,  and  that  he  appeared  to  be 
driving  carelessly  and  unskilfully.  That  one  of  the  Green^ 
wich  stages  was  proceeding  towards  town,  and  in  a  line 
with  the  plaintiff's  waggon.  That  the  defendant,  instead 
of  passing  the  coach  on  the  left-hand  side  of  the  road  (there 
being  ample  room  for  him  to  do  so),  drove  between  the 
coach  and  the  waggon.  That  his  horse  began  to  plunge; 
when  the  defendant,  being  alarmed,  pulled  the  oflf^ide 
rein  instead  of  the  near  one.  That  the  horse  in  conse- 
quence attempted  to  turn  round,  and  ran  one  of  the  shafts 
of  the  gig  into  the  body  of  the  horse  next  the  leader  of 
the  plaintiff's  team,  which  died  three  days  afterwards.  It 
was  also  proved  that  the  defendant's  horse  had  a  curb-bit 
on,  but  no  curb-chain,  and  that  he  appeared  to  be  incom- 
petent to  govern  so  high-couraged  a  horse_The  defend- 
ant, in  order  to  establish  his^  second  plea,  attempted  to 
prove  that  the  accident  was  unavoidable,  and  not  to  be 
attributed  to  any  want  of  care  or  skill  on  his  part;  and  a 
person  he  was  driving  stated,  that,  immediately  before 
the  accident  happened,  a  butcher's  cart  crossed  the  road^ 
turned  round,  and  came  in  front  of  the  defendant's  horse, 
which  started  in  consequence,  and  endeavoured  to  turn 
round  and  get  back  to  London;  that  the  defendant  did 
the  best  be  could  to  pull  him  up,  and  that  he  pulled  the 
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proper  jnein  to  keep  hioi  ou  tbe  right  side  of  the  road,  al-         i8iS^ 

tb«og^  il  might  have  appeared  that  he  had  pulled  the 

wroogODe-^JFortheplaiotifritwassubDiittedythatthesecond 

plea  could  not  be  supported,  as  it  ,wa9  thereiu  stated,  that 

some  persoD  unknown  to  the  defendant,  drove  a  horse  and 

cart  agabui  tbe  defendant's  chaise,  and  thereby  frightened 

his  horse;  whereas  it  was  proved  (hat  the  cart  was  driven 

iowai-dt,  and  came  in  front  of  the  defendant's  horse. The 

learned  Judge  was  of  opinion  that  the  objection  was  well- 
foonded,  and  that  the  plea  could  not  be  supported ;  and 
that,  although  the  defendant  might  not  have  been  guilty 
of  1^1  act  of  negligence  or  inadvertence,  and  although  he 
m^t  not  have  intended  todo  any  injury,  yet,  that  unless  his 
plea  of  justification  covered  the  whole  of  the  case,  it  would 
not  prevent  tbe  plaintiff  from  recovering  in  an  action  of 
trespass;  that  it  was  immaterial  whether  the  defendaut's 
horse  was  quiet  or  not ;  and  that  if  the  plaintiff's  witnesses 
were  to  be  believed,  the  action  was  properly  brought; 
and  .that  the  defendant  had  established  no  legal  .defence 
to  it:  and  the  jury  accordingly  found  a  verdict  for  the 
platnlifi^  damages  21/.,  being  the  value  of  the  horse . 

Mr.  Serjeant  Pell^  in  the  last  Term,  obtained  a  rule  nm, 
that  this  verdict  might  be  set  aside,  and  a  new  trial  g^nted, 
on  the  ground  of  a  misdirection  by  the  learned  Judge; 
and. submitted,  that  it  should  have  been  left  to  the  jury  to 
consider,  whether  the  accident  was  unavoidable,  or  occa- 
sioned by  the  negligence  or  default  of  the  defendant.  If 
the  injury  complained  of  might  be  attributable  to,  or  hap- 
pened through  unavoidable  accident,  and  without  any 
n^igence  or  default  on  the  part  of  the  defendant,  the  ac- 
tion could  not  be  sustained :  as,  if  he  had  been  driving. a  . 
qoiet  horse,  which  took  fright  by  having  been  acted  on  in  con- 
sequence of  the  horse  of  a  third  person  having  come  suddenly 
upon  him;  can.it  be  said  that  in  such  a. case  the  defendant 
would  be  liable  to  the  plaintiff  for  an  injury  done  to  his 

▼ou  yiii.  F 
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1925.  horse,  because  the  defendant's  h^orse  was  the  immediate 
Wakbxan  cause  of  the  injury?  It  is  immaterial,  for  this  purpose, 
RoBiNioy.  whether  the  action  was  framed  in  trespass  or  tort^  for  the 
mere  form  of  action  would  not  prevent  the  defendant 
from  going  into  the  nature  of  his  defence  under  the  gene- 
ral issue,  as  it  must  depend  altogether  on  the  tacts  of 
the  aise,  and  not  on  the  form  of  action.  In  Leame  t. 
Bray  (a),  the  defendant  was  driving  on  the  wrong  side  of 
the  road  ;  and  although  a  person  may  be  answerable  if  be 
strike  another  accidentally,  or  if  a  soldier  by  firing  his  musket 
in  exercising  thereby  accidentally  hurtsanother(i&)^oraparty 
receive  an  injury  by  another's  swinging  a  stick,  yet,  in  all 
these  cases,  the  cause  of  action  moves  immediately  from 
the  person  against  whom  it  is  brought,  and  does  not  turn 
on  the  intention  of  the  party.  Here,  however,  the  de^ 
fendant's  hors«  was  not  under  his  control  at  the  time  of 
the  accident ;  and  as  the  plaintiff  has  sustained  no  ditect 
or  even  indirect  injury  as  moving  from  the  defendant 
himself;  and  as  no  man  can  be  deemed  answerable  for  the 
consequence  of  an  act  occasioned  by  the  improper  conduct 

ofa  third  person,  theaction  (if  any)shonld  have  been  brought 
against  the  driver  of  the  butcher's  cart,  as  it  was  through 
Dim  that  the  plaintiff's  horse  received  the  injury  com- 
plained of,  and  he  must  be  considered  as  the  actor  or  causa 
causans :  and  the  case  of  Oibbons  v.  Pepper  (c),  is  pre- 
cisely in  point  to  shew,  that  if,  by  a  sudden  fright,  a  horse 
riins  away  with  his  rider,  and  runs  against  a  man,  it  may 
be  given  in  evidence  under  the  general  issue.  Here, 
therefore,  all  the  facts  ought  to  have  been  left  to  the  jury, 
and  they  should  have  found  whether  the  accident  was  at- 
tributable to  the  improper  driving  of  the  defendant  or  not, 
and  more  especially  so^  as  the  plea  of  justification  was  in 

(a)  d  East,  593. (6)  See  Bill.  Ni.  Pn.  7th  Edit,  by  Bridgman, 

1^  (rf).— — (c)  «  Sdk.  (J37  ;  S.  C.  1  Lord  Raym.  SB;  4  Mod.  404. 
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point  of  Ibct  proved,  altboogh  not  fully  established  at  tbo      ,^823*^ 

teW.  Waebmait 


Mr.  Serjeant  Fimghan  now  sbewed  cause.     In  Bacon^s 
Ahridgnteni  (n)^  k  is  laid  down  as  a  greneral  rnle,  that  a 
defendant  in  trespass  cannot  give  any  matter  in  evidence  on 
the  general  issoe,  which  amounts  to  a  justification  or  ex* 
of  the  act  complained  of,  or  to  a  discharge^of  the 
i;  )>€caaae  every  sncb  matter,  as  it  does  not  amonnt 
iD  a  denial  oF  the  right'  of  action,  onght  to  have  beeti 
pleaded.    Here^  tbetefbre,  the  defendant  was  bound  to 
plead  a  spMial  plea  of  j  ustification,  which  he  was  not 
eaabled  ta  support  by  evidence  at  the  trial.    All  the  facts 
wars  before  the  jury,  and  they  were  fully  competent  to 
jwdga  aa  to  tlie  degree  of  blame  that  might  be  attributable 
ta  the  defendant.    It  has  been  said  however,  that  if  the 
piaiatiflr  has  any  remedy,  it  is  against  the  person  who 
dfeve  the  butcher's  cart,  as  he  must  be  considered  as  the 
origiaal  aggressor  or  first  cause  of  the  accident;  but  it 
was  not  proved  that  any  person  drove  a  cart  against  the 
defendant's  chaise,  and  it  was  admitted  that  he  was  driving 
a  youBg  and  high-couraged  horse,  and  without  a  curb- 
d^ttin.    Aa  to  whether  the  present  action  were  maintainable 
or  not,  it  is  laid  down  (6),  that  ^  if  one  man  has  received  in- 
jury from  tfie  vol  untary  act  of  another,  trespass  1  ies,  al  though 
tiMse  was  no  design  to  injure,  provided  there  was  a  neglect 
arwiat  of  diie caution  in  the  person  who  did  the  injury."  So, 
tketntef/F'eaverr.Ward  (c),  establishes  the  principle,  that 
if  the  eireiimatance  specially  pleaded,  do  not  make  the  Att 
complaiiied  of,  lawfbl,  but  only  excusable,  it  is  proper  to 
plead  diia  in  excuse;  and  it  is,  in  such  case,  necessary  to 
shiew,  not  only  that  the  act  complained  of  was  accidental, 
but  Iftewise  that  it  was  not  owing  to  neglect  or  want  of 

(«)  Vol.  V.  Sd  Edit  214,  tit  Tretpati,  H. (h)  Id.  163,  tit 

D.  ft.-'^-^(e)  Hob.  134. 
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-J?^  ^"®  cautlou.  At  all  events,  a  want  of  caution  is  attri- 
Waxemait  butable  to  the  defeudanty  as  he  was  driving  a  young  horse^ 
RoBxWaoN  '"  ^^  unskilful  manner,  and  without  a  curb;  and  it  also 
appeared  that  he  pulled  the  wrong  rein,  in  consequence 
of  which  the  injury  was  occasioned.  In  Leame  v.  Bray^ 
the  injury  was  purely  accidental,  as  the  defendant  was^ 
driving  in  a  dark  nighty  and  the  parties  were  not  able  to 
see. each  other;  and  Mr.  Justice  Grose  there  said,  that  (a) 
^*  onlookinginto  all  the  cases,  from  the  Year  Book,  21  Hen.  7, 
down  to  the  latest  decision  on  this  subject,  he  found  the  prin* 
ciple  to  be,  that  if  the  injury  be  done  by  the  act  of  the^ 
party  himself  at  the  time,  or  he  be  the  immediate  cause  of 
it,  though  it  happen  accidentally  or  by  misfortune,  yet  he  is 
answerable  in  trespass."  So,  here,  the  immediate  injury- 
to  the  plaintiff  arose  from  an  act  done  by  the  defendant 
him8elf,who,  in  passing,  improperly  drove  between  the  plain- 
tiff's  waggon  and  the  stage-coach,  when  there  was  sufficient 
room  for  him  to  have  passed  on  the  left-band  side  of  the 
coach,  as  he  ought  to  have  done ;  and  in  order  to  exonerate- 
himself  from  this  action,  not  even  a  colour  of  blame  or 
want  of  caution  should  have  been  imputed  to  him. 

Mr.  Serjeant  Pe//,  in  support  of  the  rule.  -  The  defence 
set  up  at  the  trial  might  have  been  gone  into  under  the 
general  issue,  and  the  special  plea  of  justification  was  al- 
together unnecessary,  and  was  pleaded  ex  abundanti  cau^ 
teld;  and  although  that  plea  was  not  proved  in  substance, 
yet  the  defendant  was  entitled  to  a  verdict  on  the  facts,^ 
which  might  be  gone  into  under  the  plea  of  not  guilty.* 
No  blame  can,  under  the  circumstances,  be  attributable  to 
him,  so  as  to  entitle  the  plaintiff  to  sustain  this  action,  al« 
though  it  is  framed  in  trespass.  In  Jennings  v.  Rundall(V)^ 
it  was  decided,  that  a  plaintiff  could  not  convert  an  action' 
founded  on  a  contract  into  a  tori^  so  as  to  charge  an  infant 

(a)  5  Eut,  600.— (6)  8  Tenn  Rep.  855. 
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tlefemlaot.       So,  in   trespass,  the  distinction   has  never      'w^i^ 
tamed  either  on  the  lawfulness  or  unlawfulness  of  the      Wahmav 
act   firom   whence   the  injury  happened,    or  the  design      Robimioit. 
of  the  party  doing  it,  to  commit  an  injury,  but  on  the 
difference  between  injuries  direct  and  immediate,  or  me« 
diate  and  consequential.  In  Leame  v.  Bray^  the  action  was 
deemed  to  be  maintainable,  as  the  defendant  was  on  the  wrong 
side  of  tbe  road.  So,  in  Weaver  y.  Ward^  the  defendant  was 
exercMBg  or  skirmishing  in  an  improper  place.  In  an  action 
•for  renaing  down  a  ship,  the  question  is  either  whether  it 
-B^^t  be  attributed  to  accident  or  not,  or  whether  it  was 
.irilfiil  or  negligent ;  and  in  a  case  of  that  description,  it 
is  Jmmaterial  to  consider  whether  it  was  inmiediate  or  not 
Soj  here,  as  the  injury  was  purely  accidental,  the  form  of 
lakes  no  difference,  and  the  defendant  cannot  be 
liri>la  to  the  consequences.    In  Oibbons  v.  Pep* 
jkeTf  the  defendant  did  not  plead  the  general  issue;  and  it 
appears  from  the  report  of  that  case  in  Lord  Raymond^ 
A^t  the  Court  held,  that  he  might  have  given  his  justifi- 
cation in  evidence  upon  tliat  plea.  Here,  therefore,  from  the 
whole  of  tbe  facts  as  proved,  it  should  have  been  left  to  the 
jury  to  say,  whether  there  was  a  want  of  due  attention  or 
care  on  the  part  of  the  defendant,  so  as  to  render  him  an* 
sweraUe  to  the  plaintiff*,  or  whether  he  had  been  guilty  of 
negligence  or  a  want  of  skill.     If  the  driver  of  the  cart 
had  Wen  discovered,  it  is  quite  clear  that  he  would  have 
been  liable  to  an  action,  according  to  the  principle  laid 
down  in  Scoti  v.  Shepherd  (a),  he  being  the  prime  mover, 
and  to  whom   the  accident   was  altogether  attributable. 
No  blame,  therefore,  can  be  imputed  to  the  defendant ;  or, 
at: all  events,  he  is  entitled  to  a  new  trial,  as  the  question 
not  properly  left  to  the  jury. 


.  .Lord  Chief  Justice  DallA6_I  cannot  but  regret,  from 
a  vari^y.  of  circumstances,  that  this  case  has  come  before 

(«)  d  Will.  403  ;  S.  C.  t  Sir  W.  Bl.  SO*. 


yo 


CASBS  IN  EASTER  TERM, 


IMS. 

WiillllAN 
V. 

R0BIN8OV. 


the  Court  in  the  shape  it  has.  The  question  does  not 
appear  tome  to  turn  on  the  form  of  the  action,  viz.  whether 
trespass  or  case,  or  whether  the  injury  committed  was  im- 
mediate or  consequential ;  but  it  has  been  mainly  con- 
tended that  the  defendant  was  entirely  without  fault,  and 
that  no  blame  whatever  could  be  attached  to  him,  and 
therefore  that  he  could  not  be  liable  to  the  plaintiff  under 
any  form  of  action  :  but,  from  the  facts  as  repcnrted  by^the 
learned  Judge  who  presided  at  the  trial,  I  do  not  hesitate 
for  a  moment  to  say,  that  if  they  had  gone  to  a  jury,  and, 
speaking  for  myself,  if  I  had  been  one  of  them,  I  should 
have  considered  that  the  plaintiff  was  entitled  to  averdiet; 
and  if  I  hud  presided,  I  should  in  all  probability  have  so 
directed  them..~Th«  doctrine,  as  applicable  to  actions  of 
this  description,  is,  that  no  man  can  be  excused  of  a  tres^ 
pass,  unless  he  can  justify  thai  the  act  complained  of  arose 
entirely  witfiout  his  default ;  and  if  that  justification  be 
proved,  it  is  an  answer  to  the  trespass.  Here  it  does  not 
appear  from  the  evidence  that  the  act  complained  of 
was  attributable  to  accident  alone,  or  that  it  arose  whdiy 
without  the  default  of  the  defendant,  or  that  no  blame 
Qould  be  imputed  to  him.  If  a  person  drive  a  young 
horse  through  the  public  streets  of  JLoncfam,  and  does  not 
lise  a  curb-chain,  although  he  may  not  anticipate  that  any 
injury  may  arise  from  his  so  doing,  he  is  still  culpable. 
Here,  however,  there  was  evidence  that  the  accident  was 
occasioned  by  the  default  of  the  defendant.  Indeed  the 
weight  of  evidence  was  all  that  way,  and  yet  the  Court 
aro  now  called  on  to  grant  a  new  trial.  This,  I  think, 
would  be  against  the  justice  of  the  case.  The  only  ground 
on  which  I  have  entertained  any  doubt  is,  that  it  should 
have  been  left  to  the  jury  to  consider  whether  the  accident 
was  unavoidable,  or  occasioned  by  any  negligence  or  de- 
fault on  the  part  of  the  defendant.  It  does  not  appear  that 
any  request  of  that  nature  was  made  at  the  trial,  but  ike 
objection  is  now  raised  for  the  first  time.    If  such  a  sug- 
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gestioD  'had  been  then  made,  1  bare  no  doubt  but  that  my 
Bfolher  Park  would  have  taken  the  opinion  of  the  jury 
upon  it;  in  which  case  there  would  have  been  no  ground  what-     ito^ivtov. 

for  the  present  appl  ication.  As,  therefore,  it  appears  to 
that  the  trespass  was  fully  established,  and  the  Judge 

not  called  upon  by  the  defendant's  counsel  to  leave  it 
to  the  jury  to  consider  whether  the  accident  were  una- 
Tollable  or  not;  I  think  this  verdict  ought  not  to  be  dis- 
tiifbed,  and,  consequently,  that  a  new  trial  cannot  be 
I^Mtod. 

Ife  Jwtioe  BirBROiTOH«.Tbe  only  question  at  the  trial 
tm  tmfe  been,  whether  the  form  of  action  should 
frffspiis  or  case,  or,  in  other  words,  whether  the 
wan  properly  brought  At  all  events,  the  defend- 
slMold  have  been  fully  prepared  to  have  established 
hii  fha  of  justification,  and  be  failed  to  substantiate  a 
moit  BMtterial  part  of  it.  Tke  learned  Judge  thought  thai 
the  ease  was  sufficiently  made  out  for  the  plaintiff*  to  esta- 
blish an  act  of  trespass  by  the  defendant,  and  it  does  not 
appear  that  any  request  was  made  to  him  to  have  the 
questioB  aubmitted^  as  it  is  now  contended  it  ought  to 
havip  beea,  to  the  determination  of  the  jury. 

Mr.  Justice  Pabk,  declined  giving  any  opinion ;  and 
the  Ctmit  ordered  the  rule  to  be 

Discharged  (a). 


(e)  Set  UwiMTwod  v.  Htwum^  1  Str.  596;  Flowtr  ▼.  Admrn,  f 
TsBot  Sl#;  ^««4  V.  iS^nnsiss,  I  Bof. & PuJ.  404 ;  Davii  v.  Skytndtrfp 
S  Chit  Rep.  639. 
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Wednesday, 
April  SOth. 


Where,  in  re- 
plevin, for  tak« 
ing  the  plain- 
tiff's cow,  the 
defendant 
avowed,  that  be 


Lathbury  r.  Arnold  and  Another* 

X  HIS  was  an  action  of  replevin  for  taking  and  detaining* 
the  plaintiff 's  cow...The  defendants  avowed  and  made 
cognizance, yfr«// that  ^ntoU  had  a  prescriptive  right  of 
common  in  the  locus  in  quOy  called  Barn  land  Common^ 
being  seised  of  and  that  because  the  plaintiff's  cow  was  doing  damage 
which  common  there,  the  defendants  well  avowed  the  taking,  &e.    Se^ 

of  pasture  was 
appurtenant, 
distrained  the 
said  cow,  da- 
ff^age-featant ; 
and  the  plain- 
tiff pleaded  in 
bar,  that  there 
was  a  custom  . 
that  a  person 

seised  in  fee  of  damage  feasant :  and,  Lastly  ^  that  the  defendant,  Arnold^ 
migiTiTe'mwe     ^^  entitled  to  a  right  of  common  over  the  loeus  in  y»*^- 
the  right  of  com-  The  plaintiff  pleaded  several  pleas  in  bar,  on  the  four -first 
independ^entij'  ^^  which  issues  were  joined ;  bat  the  fifth  stated  in  s«b» 

of  the  actual      stance,  that  the  borouofh  of  Brackleu  was  an  ancient  bo- 
occupation  of  . 
such  messuage;  roUgh,  and  that  there  were  divers  cottages  in  such  borough, 

had  bten'aX  ^"  ^^^^^  ^^^  ®^"®'*  theteof  had  a  right  of  common  of 
raise  according  pasture  appurtenant,  on  the  place  in  which,  &c.  called 
ecusom :    ^fi^nland  Common^  for  one  cow,  from  the  Saturday  before 


cotidfyy  thnt  .Arnold  was  seised  of  an  ancient  cottage^  or  miies- 
suage,  with  the  appurtenances,  in  the  parish  of  Brackley, 
in  the  couiity  of  Northampton^  to  which  common  of  pcistare 
in  the  said  place  in  which,  &c.  wasiippurtenant ;  and  that 
because  the' said  cow  was  wrongfully  depasturing  aiid-de* 
stroyiiig  the  herbage  there,  the  defendants  distrained  her 


fFhit'Suiidaif  until  the  feast  of  St.  Martin  ;  and  thatthere 
was  a  custom  in  the  borough,  that  the  person -seised  in 
fee  of  those  cottages,  might  grant  or  demise,  and  that  such 
person  had  demised  or  let  the  right  of  common  of  pasture^ 


—Held,  that 
such  plea  was 
bad  on  general 
demurrer,  as 
the  nature  of 
the  custom 
should  be  set 

^iollind  ccr "  either  together  with  the  cottages,  or  separate  therelrom,  and 
tainty,  and  that  distinct  from  atid  independent  of  the  actual  occupation  of 
oDtheface^or  ^^^^  cottagcs;  and  that  the  person  accepting  a  deniise 
the  plea,  whe-    ofsuch  cottages,  or  a  demise  of  the  right  of  common  of 

ther  the  demise  ^  .    ■     .     i.i 

hy  deed  or  pasture  appurtenant  to  such  cottages,  might  in  like  manner 
under-let  or  under-demise  such  right  of  common  during 


\^as 

not;  and  it 
seems  that  a 
custom  to  de- 
mise such  right  by  parol  cannot  be  supported;  as  it  is  in  the  nature  of  an  incorporeal  hec«dita> 
nent,  which  cannot  be  demised  without  deed. 
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the  time  tke  'person  no  UDder^lettiiig  or  uoder-demiriiig  jigg*_ 
*wm  entitled  to  such  rigpht  of  'conmnoii.  That  before  the 
tine  when,  &c.  the  Archbishop  of  Ywrk  and  others  were 
aeised  of  one  of  those  cottages  with  the  appurtenances ;  and 
beings  so  seissd,  before  the  time  when,  &c,  demised  the 
sme  to  OM  Wiliiam  Latklmry^  who,  aecardimg  to  the 
ouimMf  mder-lel  and  under-demised  the  said  right  of 
oooinMiny  &C.  appurtenant  to  the  said  iast-mentiooed  cot* 
Inge,  to  hare  and  to  bold  to  the  plaintiff  daring  the  term 
or  peiiod  that  he  the  said  fFUHam  Laikbury  waa  entitled 
to  the  aame«  Wherefore  the  plaintiff  turned  her  cow  on 
the  aaid  place  in  which,  &c.  There  were  several  other 
piesa;  viz.  from  the  fifth  to  the  twelfth  varying  the  plain- 
tiff'a  fight,  and  in  all  of  which  it  was  stated  that  the  lessor 
demised  according  to  the  custom.  To  these  pleas  there 
was  a  general  demurrer,  and  also  a  special  demurrer,  as« 
sigmog'  for  causes  that  it  did  not  appear  that  fFilliam 
Lmihiury  had  under*Iet  or  under-demised  the  right  of 
oonnDon  bj  any  deed  or  instrument  under  seal,  or  by  any 
saffident  writing  or  conveyance,  or  that  any  such  deed  or 
conveyance  waa  brought  into  Court,  or  prqfert  thereof 
nmde,  or  that  the  plaintiff  ever  became  legally  entitled  to 
the  right  of  common.    The  plaintiff  joined  in  demurrer. 

Mr.  Serjeant  //^im,  in  support  of  the  demurrer,  on  a  former 
day  in  thia  Term,  submitted,  that  the  questions  intended  to 
be  raised  weve^  firsts  whether  this  was  a  good  custom;  and, 
secondly^  whether  such  a  custom  to  demise  by  parol  could 
be  supported  at  law.  First.  Where  there  is  a  right  of 
coinmon  appurtenant  to  a  tenement,  it  cannot  be  demised 
or  severed  from  it,  because  there  must  be  a  levancy  and 
ooucbancy  attached  to  such  tenement;  and  although  it  may 
be  said/that  the  plaintiff  claims  for  a  certain  and  definite 
number,  still  such  claim  is  founded  on  the  custom,  which 
cannot  be  supported  if  it  be  ^ntrary  to  law,  Daniel  v. 


?4  f ^^^  I*  B4STBA  VBPIll* 


(o)«    2i{fy.  Ad  incorporeal  hereditanient  cannot 

pass  by  parol,  but  by  deed  only ;  ^nd  a  right  of  coinmoB 

oo  the  sole  and  several  pasture,  is  a  thing  which  lies  ii| 

grant  and  not  in  livery ;  and  in  Monk  v.  JBuiler  {b\  n 

distinction  was  taken,  and  it  was  there  held,  that  a  person 

who  has  an  interest  in  the  soil  might  license  another  to  nse.a 

liberty,  such  as  to  hunt  or  the  like,  without  deed,  although 

one  who  only  claims  common  cannot  do  so*  And  in  HoskinM 

V.  RobtM  (c),  it  was  held,  that  a  licence  by  copyholders,  who 

have  the  sole  and  severd  pasture,  to  a  stranger  to  put  in  his 

cattle,  must  be  by  deed ;  as  such  licence  in  effect  amounts  to 

a  grant  of  the  ccHumon  or  pasture  itself.    The  same  case  is 

reported  in  Levinz  (d),  under  the  name  of  Hopkins  t» 

Rebinsou^  where  it  is  said,  that  a  licence  pro  hac  vice 

tanium  is  good  by  parol,  but  not  if  it  were  for  a  time  ceiw 

tain,  for  that  would  amount  to  a  lease  of  a  thing  in  grant, 

which  cannot  be  without  deed.    Where,  therefore,  a  party 

grants  a  licence  to  another  for  the  mere  purpose  of  exeiv 

dsing  an  act  of  trespass,  it  may  be  by  parol ;  but  whera  it 

is  intended  that  a  permanent,  interest  may  be  created, 

it  can  only  be  by  deed.    At  all  events,  the  nature  of  the 

custom  should  be  pointed  out  distinctly  on  the  face  of  the 

record ;  and  here  it  was  alleged  generally  that  the  demise  was 

made  according  to  the  custom:  if  it  were  by  parol  it  would 

be  bad  in  law,  and  it  should  be  clearly  shewn  that  the 

conveyance  was  made  as  was  required  by  law,  and  that 

the  custom  on  which  it  was  founded  might  be  recognised 

as  a  good  and  valid  custom* 

The  learned  Serjeant  was  proceeding  with  his  argu- 
ment, when  the  Court  suggested  the  propriety  of  the 
plaintiff's  amending  the  pleas  demurred  to,  as  it  was  un* 
certain  on  the  face  of  them  whether  the  custom  to  demise 
was  by  parol  or  by  deed.    That  it  should  be  stated  fully, 

(«)  t  Lev.  Ar. {h)  Cro.  Jac.  574. (e)  S  Wrat.  Saund.  S2S. 

(<2)VolrS.  t. 
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ngidhy,  nnd  aceording  to  truth;  a^d  that  w  Ibe  pleaa  mvw 
Btood  tbe  plaiotiff  might  contend  at  the  trial  that  the  cvmr 
tarn  to  demise  was  in  the  altematiFe,  vts,  either  bjr  fiarol  <jf 
hf  dead ;  and  the  Coorf  were  iitropgly  inclined  Uk  think,  thfU 
if  It  waro  by  parol,  it  wpold  be  bad  and  contrary  to  lav. 


H 


1W  aaae  baring  stood  over  for  this  purpose  luitil  this 
iay»  Bir.  Serfeaiit  TmAfy,  for  the  plaintiff;  insisted  that  tbt 
fdsaa  wcfs  anlBcieiit  as  they  now  stood,  and  that  it  wai 
muau§^  fcr  the  plaintiff  to  allege  the  custom  to  demise  im 
g€tttfai  ierms,  without  stating  whether  it  was  by  parol  or  by 
deed.  If  there  can  be  a  custom  to  demise  without  deed,  it 
most  premil  in  this  case,  as  the  demurrer  is  confined  |o  the 
validity  or  sufficiency  of  the  demise.  It  is  alleged  in  the  pleas 
that  thsreisacastom  to  demise,  aud  that  the  demise  has  beau 
made  alctxifding  to  the  custom.  The  allegaticm  as  to  the 
sastoni  is  sMra  umtter  of  inducemefit ;  and  it  would  be  inv 
eonsistmit  lo  bare  stated  that  it  was  by  deed,  if  in  fact  if 
wen  not  so.  The  demurrer  should  have  been  framed  so 
as  to  nnpeach  the  validity  of  the  custom  and  not  of  tbe 
deed  by  which  the  right  of  common  was  conreyed.  It  is 
dear  that  the  pleas  are  not  bad  on  general  demurrer,  as 
they  are  consistent  on  the  face  of  them,  and  there  may  ha 
seToral  instances  of  a  custom  to  demise  an  incorporeal  ho« 
reditament  without  deed.  Lord  Coke^  ia  treating  of  tenure 
in  burgage,  soys(a),  thaf  by  custom  a  man  may  devise  that 
his  eiecotors  may  alien  and  sell  the  tenements  he  hath  ifi 
fee  simple  for  a  oertain  sum ;  and  that  although  the  devisor 
die  seised  of  the  tenements,  and  they  descend  to  his  heir,  yet 
that  die  executors,  after  the  death,  may  sell  the  tenements  so 
devised  to  them,  and  put  out  the  heir,  and  thereof  make  a  fe- 
effment,  alienation,  and  estate  by  deed  or  without  deed :  and 
lAiUeton^  in  commenting  on  that  section,  observes  (i),  that 
^if  by  the  custom  aman  devises  thata  reversion  or  any  other 


(s)  Co.  Utt.  mti  |60.~-(^)  1 1<  («)• 
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'iag3>  ^  .  thing  thai  lieth  in  grant  shall  be  sold  by  the  executors,  they 
may  sell  the  same  without  deed/and  that  ^  Consuetudapng* 
scripta.  et  legitima  vincet  •  legem/ "  So*  ia  Hawkins^ 
'^Abridgment  of  Coke  (a),  it  is  said,  that  partition: between 
parceners,  might,  at  law,  be  by  parol,  and  rent,  or  estovers, 
which  lie  in  grant,  might  be  reserved  or  granted  without 
'deed,  for  equality  of  partition  out  of  the  laud  descended, 
•but  not  out  of  other  land.  And  in  Coke  Littleton  (i),  it 
is  said  that  teetamentum  est  duplex;  and  that  in  some 
cities  and  boroughs,  lands  may  pass  as  chattels  by  will  nun- 
cupative or  parol  without  writing.  So,  here,  there  may 
be  a  custom  to  demise  generally  without  deed  or  writing, 
and  there  was  consequently  no  reason  for  the  plaintiff  to 
allege  a  custom  to  demise  by  deed.  In  debt  for  rent,  it 
is  sufficient  for  the  plaintiff  to  state  a  demise,  without 
shewing  whether  it  was  by  deed  or  not.  This  being  a 
question*  as  between  two  commooeniy  a* mere  colour  of 
right  is  sufficient,  although  greater  strictness  might.be 
required  in  the  case  of  a  lord  and  a  commoner;  and  in 
Hall  V.  Harding  (c),  it  was  held,  that  one  commoner 
might  distrain  the  supernumerary  cattle  of  another.  In 
Monk  V.  Butler^  the  question  was  between  a  commoner 
and  the  owner  of  the  soil,  and  it  was  there  held,  that  a 
person  who  claims  common  in  gross  cannot  license  a 
stranger  to  put  in  his  cattleon  the  common,  as  the  lord  or 
owner  of  the  soil  might  bring  trespass  for  depasturing  the 
grass,  and  consequently  that  the  licence  of  the  commoner 
would  not  excuse  the  trespass,  unless  the  interest  was 
granted  by  deed  where  it  is  grantable  over.  Although  Mr. 
Segeant  Williams^  in  a  note  to  the  case  of  the  Dean  and 
Chapter  of  Windsor  v.  Gower  (d)^  observed,  that  it  seems 
to  be  necessary  to  set  out  the  indenture  in  an  action  of 
debt  for  rent  on  a  lease  of  tithes,  which,  being  an  incorpo- 


(«)  8th  Edit.  byHudall,  SCQ. {b)  111  (a) (r)  I  Sir  W.  Bl. 
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real  bereditament  lying  in  grant;  eoold  not  Jie  granted 

withiMit  deed,  yet  the  interest  in  tithes  may  be  conveyed' 

by  a  composition  for  a  year  in  lieu  thereof,  and  in  an  action.      Aemol** 

founded  on  such  composition  it  is  not  necessary  or  usual 

to  statfe  a  contract  by  deed.    So,  here,  a  custom  aoay  be 

good  to  demise  generally,  and  if  it  be  not  by  deed  it  mvM\ 

be  taken  to  be  widioot  it.     If  so,  no  profert  conld  bo  re«    • 

qvked ;  and  in  Bellamy's  ease  (a),  it  was  held,  that  where 

a  kaaebad  expired,  or  a  licence  bad  been  exeeulad,  there 

needs  te  be  no  profert  ctf  the  deed  .Besides,  here,  as  the  natnre  ^ 
of  the  demiae  is  merely  matter  of  inducement,  no  profert* 
coqM  be  required,  nor  was  U  necessary  for'tb^  pbintiff  to 
allege  that  the  custom  to  demise  was  by  deed;  and  if  an 
olgection  was  made  to  •  the  custom,  it  should  either  have 
been  traTcrsed,  or  the  defendants  should  have  demurred 
specially,  and  assigned  for  cause,  that  it  was  not  stated 
with  sufficient  certainty,  or  that  the  plaintiff  might  under 
the  general  allegation  in  the  pleas  as  it  now  stands,  be 
permitted  to  prove  a  custom  to  demise  by  parol,  whicb 
could  not  be  good,  as  the  right  of  common  was  in  iha 
aatme  of  an  incorporeal  hereditament,  and,  lying  in  grant, 
conld  not  be  demised  without  deed. 

Lord  Chief  Justice  Dallas..-I  am  of  opinion,  that  the 
custom  is  imperfectly  and  insufficiently  stated  on  the  re* 
cord,  and  it  has  been  admitted  by  my  Brother  Taddy  that 
it  might  have  been  stated  with  greater  certainty.  A 
eostom  may  be  good  by  deed  and  bad  without  it;  it 
should  therefore  have  been  shewn  in  what  particular  and 
on  what  the  custom  was  founded :  and  it  would  be  nnftiir 
for  the  parties  to  go  down  to  trial  on  the  belief  that  the 
costom  would  be  sought  to  be  established  by  deed,  and  it 
ihoold  turn  out  to  be  otherwise.  It  therefore  appears  to 
that  the  custom  to'demise  ought  to  have  been  set  out  * 

(c)4Rep.SS.  * 
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188^^       ti^illi  precision, via.  wh^tb^  by dited  €ft  by  parol ;  and  as  it 
L4TBBUBr     lias  not  been  done,  an  objection  may  be  talcen  to  the  plaid- 
Amu'ohd.      tiff's  pleas  in  bar  on  general  demurrer. 

Mr.  Justide  Park;.:^!  am  of  opinion  that  the  plaintiff 
Aottid  have  amended.  It  must  b^  observed,  that  the  djs^ 
tress  was  taken  for  a  certain  beasts  By  the  common  lav^ 
an  incorporeal  hereditament  cannot  pass  or  be  demised 
but  by  grants  deed.  It  has  been  said,  however,  that  thi» 
was  a  demise  by  custom,  which  takes  it  out  of  the  general 
rule.  But  it  should  have  been  stated  with  certainty  an4 
accuracy  whether  the  enstotn  was  by  deed  or  noti  and 
more  particularly  so,  as  there  could  not  liave  been  a  de- 
mise at  common  law  without  deed ;  and  a  Judge  at  Nisi 
.  Priu8  would  enquire  in  the  first  instance  whether  the  cus^ 
iom  was  by  deed  or  not. 

Mr.  Justice  Burroughs —  It  has  been  said  that  the  cus« 
torn  is  without  deed.  There  is  therefore  a  fallacy  in  the 
argument  for  the  plaintiff,  for  if  it  be  so,  it  amounts  to 
BOthing.  At  all  events,  it  is  imperfectly  set  out  on  the 
fiice  of  the  record;  the  pleas  therefore  are  bad  in  substance^ 
and  may  be  taken  advantage  of  on  a  general  demurrer. 
With  respect  to  the  doctrine  cited  from  Littleton  (a),  it 
applies  to  the  case  of  a  feoffment,  which  may  be  withovt 
deed.  If  the  parties  were  to  go  down  to  trial  on  the  record  as 
it  now  stands,  the  plaintiff  might  set  up  a  deed  or  not  as  she 
might  think  proper,  as  it  is  merely  averred,thatthedem{se  waa 
ilcoording  to  custom:  it  therefore  appears  evident  to  me  that 
it  should  haf  e  been  stated  whether  such  custom  was  by  deed 
or  not.  It  might  have  been  very  easy  to  have  amended^ 
by  merely  introducing  the  words  ^  without  deed,"  when  the 
pleas  would  have  been  su£Sciently  certiin.  It  is  true,  that  iiat 
to  action  of  debt  for  rent  it  is  not  necessary  to  set  out 


ir  THi  notm  yba»  op  ^to.  it.  H 

wbctber  tlie  iemme  wis  by  desd  01^  o<M ;  but  bei^,  tb« 
foimdatioB  of  the  castom  should  have  appeared  on  the  face 
of  die  record,  aad  more  particularly  so,  as  the  demise  beiojf 
of  a  thing  in  grant,  nothing  can  eitcuse  the  omission  of  the 
prefert  of  a  deed  but  the  allegation  of  ft  custom  to  demiie 
without  it. 

Judgment  for  the  defendants. 


Lackland,  on  the  demise  of  Dowlin o, ' v.  Badlaitb.         M^^^Sd 

jUb«  Serjeant  Onslow  moved  that  final  judgment  might  Wkctt.  intlM 

be  signed  in  this  cause,  notwithstanding  a  defect  in  the  no-  Mwaube'iboc 
tioeat  the  foot  of  the  declaration,  which  required  the  tenants  of  tdecttrntioii 

in  possession  to  appear  in  **  eight  days  of  St.  Hilary ^  tiM  tenant  #■* 

instead  of  Hilary  Term''  generally.    He  submitted,  that  '^[^^IJiJ^ 

it  was  a  mere  clerical  mistake,  and  could  not  tend  to  mis-  dijiof  St.  fll- 

fead  the    tenant.    And    he  referred    to  an  AnonymouB  [^^  ^|^ 

ease(a)y  where  notice  had  been  given  as  of  a  wrong  Term,  i^^n  general- 

hot  the  tenant  was  afterwards  informed  of  the  mistake,  and  woald  not  il* 


it  was  held  to  be  sufficient.    So,  in  GoodtUle  d.  Hanger  ^^^  ^U«if* 

•^        ment  to  be 

▼.  JZoe  Ql)f  where  a  declaration  was  entitled  of  a  wrong  fig^ied,  but  krfl 
year,  bot  the  notice  to  ap|)ear  in  the  following  Term  was  ^^^iff^ 
dated  correctly,  it  was  held  to  be  good.    And  in  Doe  t.  Mtion«  as  tbe 
GreoMS  (c),  where  the  notice  was  in  "  Trinity  Term  next**  ^^gJIT^I* 
infitsnd  of  ^  Hilary f*  it  was  held  not  to  vitiate  the  proceed- 
ings, but  that  judgment  might  nevertheless  be  entered  up 
against  the  casual  ejector.    So,  in  an  Anonymous  case  (d), 
where  the  declaration  was  of  a  Term  not  arrived,  but  the 
■oliee  was  correct,  it  was  held  to  be  an  immaterial  error. 

Mr.  Justice  BuRR0i7QH_In  all  those  cases,  applications 
were  made  for  judgment  against  the  casual  ejector;  but 
here  it  appears  that  judgment  has  been  obtained,  and  ii  is 

(«)tChit  Rep.  171.— ^()  Id.  i7f.-.^e)  Id.  ihid. (d)  Id.  ibid. 
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DOW  soaght  to  have  it  sigDed.  The  application,  therefore, 
should  have  been  made  earlier,  and  the  party  was  not 
Badland.  bound.to  appear  to  an  irregular  notice.  The  only  course 
of  proceeding,  therefore,  will  be  to  bring  another  eject- 
ment,* as  the  notice  to  appear  might  be. considered  as  a 
nullity. 

The  learned  Serjeant,  therefore,   took  nothing  by  his 
motion. 


^"'^^  Flia>ON  v.  HORTON.    . 

Od  a  motion  for  ^^^R*  Serjeant  P^//,  on  a  former  day  in  this  Term,  had 

the  discharge  of  moved  for  a  rule  to  discharge  the  defendant  out  of  custo- 

de^ttKTYtatute  dy,  under  the  statute  48  Geo.  3,  c.  123,  s.  1  (a),  he  being  in 

48  Geo.  5,  c.  execution,  in  Warwick  gaol,  by  virtue  of  a  writ  of  capias 

Court  -Mqnired  ad  satisfaciendum^  sued  out  against  him  at  the  suit  of  the 

Manned  by  plaintiff.    It  appeared  that  notice  had  been  given  to  the 

the  officer,  to  plaintiff  to  shew  cause  in  the  first  instance,  and  the  defend- 

thei:tbejiidg-:  ^"^  made  ap  a£Sdavit  that  he  had  been  imprisoned  two 

ment  had  been  years,  and  that  judofment  was  obtained  in  this  Court  in 

entered  np  for  •  *f      o 

a  less  sum  than  Easier  TeriUf  1820,  and  that  the  damages  recovered  by 
ttmlledeT«dl  such  judgment  did  not  amoant  to  20/. 

ant  bad. lain  in 

prnoa^twelve. uroliths  by  virtae  of  such  jadginent.    The  affidavit  of  the  defendant  as  to  these 

facts  is  not  ssfflcientj  and  a  rule  iiift  can.onlj  be  granted  in  the  .first  instance.   . 

(a)  By  which  it  is  enacted,  that  **  all  peraons  in  execution  upon  any, 
Judgment,  in  whatsoever  Court  the  same  may  have  been  obtained, 
for  any  debt  or  damages  not  exceeding  the  sum  of  20/.  exclusive  of  the 
costs  recovered  by  such  judgment,  and  who  shall. have  lain  in  prison 
for  the  space  of  twelve  successive  calendar  months  next  before  the 
time  of  their  application,  shall,  upon  application  for  that  purpose,,  in 
Term  time,  made  to  some  one  of  his  Majesty*s  superior  Courts  of  re- 
cord at  WettmifUter,  to  the  satisfaction  of  such  Court,  be  forthwith  dis. 
charged  out  of  custody  as  to  such  execution,  by  the.  rule  or  order  o( 
•uch  Court" 
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»  Tke  Court  directed  th^  Seeondarj  to  eearch  whether  the  .J^ 
Jadgmeot  had  been  obtained  in  this  Court  as  stated  bj  the 
defeadanttJuid  the  amount  of  the  sum  recovered  by  it»  ob» 
serriBg  that  tbe  affidavit  of  the  defendant,  unsupported  by 
ether  fiicts,  was  insufficient  for  this  purpose;  and  on  tbe  offi- 
cer's certifying  that  it  had^  and  that  the  damages  were  less 
tham  201.  and  no  cause  being  shewn,  the  rule  was  made 

Absolute  (aX 

(«)Io  ExpiarUSeOton,  7  Taunt  ST.snd  M^gnmyi.  Gilkes,  Id,  467,  it 
WIS  decided,  that,  oo  a  motion  to  discharge  an  insolvent  debtor  under 
tl»t  ftatote,  the  rule  was  not  absolute  in  the  first  instance.  But  the 
practice  k  otberwiae  in  the  King*s  Bench. 


Freeman  v.  Weston.  £^^\ 

May  tni, 

oRn.  Serjeant  Pe//,  on  a  former  day  in  this  Term,  ob«  Tbii  Coart  faai 
tained  a  rule,  callinir  on  the  plaintiff  to  shew  cause  why  no  jurisdiction 

®  "^  -^    to  bring  up  a 

the  defendant  should  not  be  discharged  out  of  the  custody  defendsnt  in 
kike  Keeper  of  the  New  Prison,  CUrkenweU,  as  to  this  ^"^-^JcT.rV, 
suit,  on  the  ground  that  the  plaintiff  had  not  proceeded  to  >"  ^'^^^  <<>  <>**' 
diarge  him  in  execution  in  due  time.   He  founded  his  mo«  to  a  civil  suit, 

tion  on  an  affidavit,  which  stated  that  the  defendant  sur-  ""^  !'*''  s,'?'*'''^ 

of  the  plain- 
rendered  himself  in  discharge  of  his  bail  in  this  action  on  tirtnoths^ing 

tbe  12th  of  Jfovember  last,  and  was  thereupon  committed  ^J^**  him^ln 
hy  one  of  the  Judges  of  this  Court  to  the  custody  of  tbe  execution  in 
Tfarden  of  the  Fleet;  and  that  the  plaintiff's  attorney  was  the  Co"!lrtc«ii- 
doly  serred  with  the  notice  of  render  on  the  following  ^^^  chmge  the 
dayt  that  the  defendant  had  ever  since  remained  charged  recommitade. 
with  this  action  under  the  various  custodies  in  which  he  had  f^°^"?^  ^^^ 

the  criminal 

been,  but  that  the  plaintiff  had  not  proceeded  to  charge  him  matter.— it  ii 
in  execution  in  this  suit,  as  by  the  practice  of  the  Court  King's  Bench, 
be  ^xkfAkt  to  have  done.  **  *  ^''^^^ 

ecffui  majr  be 
sued  out  oitihe 

Mr.  Serjeant  Omiaw  afterwards  shewed  cause   on  an  thatCoart. 

VOL.   VIII.  o 
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affidavit  which  Stated,  that,  on  the  4th  2>tfcreiiii^  last,  the  de- 
fendant was  removed  by  habeas  corpus  from  the  custody  of. 
the  Marshal  of  the  King's  Bench  Prison  to  that  of  the  Keeper 
of  the  New  Prison,  Clerkenwell;  and  that  he  was  on  that  day 
tried  and  convicted  of  a  misdemeanor  before  the  magis-* 
trates,  at  the  Middlesex  Sessions,  and  sentenced  by  them* 
to  be  fined  100/.  and  imprisoned  one  month  in  the  •  New' 
Prison ;  and  that  the  defendant  had  ever  since  been,  and 
still  continved  in  such  custody.  It  also  appeared  that  the 
defendant  had  been  brought  up  from  that  prison  to  this 
Court,  by  a  writ  of  habeas  corpus^  in  the  last  Term,  and 
charged  in  execution  in  an  action  brought  against  him  by. 
a  person  named  Brooks  (a).  The  learned  Serjeant  sub- 
mitted that  this  Court  had  no  jurisdiction  to  order  the 
defendant  to  be  brought  up  from  a  criminal  custody  to  be 
charged  in  execution,  and  then  to  remand  him  to  such 
custody;  and  he  relied  on  the  case  ofBennett  v.  Kinnear  {b)^ 
where  a,  defendant  being  in  the  criminal  custody  of  the 
'Court  of  King's  Bench  for  a  conspiracy,  this  Court  refused 
to  take  him  out  of  such  custody  for  the  purpose  of  sur- 
rendering him  in  discharge  of  his  bail.  So,  in  Hodgson  v.* 
Temple  (c),  where  a  person  was  arrested  and  held  to  bail 


(a)  The  fbllowing  is  a  copy  of  the  rule  in  that  cause: — 

C.  P.  Hilary  Term,  S  &  4  Geo.  4. 

John  Brooks  V,  JohnWebbe  Weston. 
Wednesday,  .12th  February. 
Upon  reading  the  record  of  the  judgment  in  this  cause,  the  writ  of 
habeas  corpus^  and  the  return  of  the  Keeper  of  the  New  Prison,  Clerk- 
enwell,  thereunto  annexed,  and  it  appearing  lliat  the  said  John  Webbe 
Weston,  amongst  other  things,  stands  criminally  charged  in  the  custody- 
of  the  said  Keeper  of  the  said  New  Prison ;  and  on  hearing  counsel  on 
the  part  of  the  plainti£f,  it  is  ordered  that  the  defendant  John  Webbe 
Weston  be  remanded  to  the  custody  of  the  said  Keeper  of  the  said  New 
Prison,  charged  in  execution  in  this  cause  for  the  sum  of  1000/.  debt, 
and  4/.  damages,  as  in  the  said  record  mentioned,  there  to  remain  until 
legally  discharged. 

By  tlie  Court 


(b)  Ania,  Vol.  IIL  S59. (c)  1  Manh,  166;  S.  C.  5  Taunt.  603. 
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in  a  ciYil  actioD,  after  which  an  extent  issued  against  him  192S. 
at  the  suit  of  the  Crown*  and  he  wan  thereupon  committed 
to  the  custody  of  the  SheriA  of  London^  the  Crown  hayings 
refused  its  consent  to  his  being  surrendered*  unless  he 
should  be  immediately  remanded  to  the  custody  of  the 
Ibunsbal,  this  Court  determined  that  they  had  no  authority 
to'reraaod  him  after  he  had  been  surrendered  to  the  War- 
den of  the  Fleet;  and  Lord  Chief  Justice  Gibbsj  in 
deliTeriB^  the  opinion  of  the  Court*  observed*  that  this 
Camt  had  no  authority  to  direct  the  defendant  to  be 
brought  up  to  be  surrendered  in  discharge  of  his  bail ;  in- 
asmuch as  they  could  not  remand  him  to  the  custody 
of  the  Blarshal  after  he  had  been  surrendered  to  the 
Warden.  It  is  true*  that  the  Court  of  King's  Bench  has 
authcNity  in  such  a  case  to  grant  a  habeas  corpus  to  sur- 
render a  defendant  in  discharge  of  his  bail*  by  virtue  of  its 
erimiDal  jurisdiction;  and  the  habeas  corpus  uxkHetyfhxQh^i 
defendant  is  brought  up*  is  issued  on  the  Crown  side  of 
that  Court:  but  it  is  clear  that  in  this  Court  a  plaintiff  has 
no  power  to  remove  a  defendant  from  any  custody  where 
he  is  confined  on  a  criminal  charge*  to  that  of  the  Warden 
of  the  Fleet*  either  for  the  purpose  of  surrendering  him  in 
discharge  of  his  bail*  or  charging  him  in  execution.  If 
this  be  so*  no  laches  can  be  imputed  to  the  plaintiff;  and 
although  the  Court  had  ordered  the  defendant  to  be 
charged  in  execution  in  another  action  in  the  course  of 
the  last  Term*  it  was  done  inadvertently*  and  the  facts  were 
not  then  brought  before  them. 

[Lord  Chief  Justice  2>a//a«_The  attention  of  the  Court 
was  certainly  not  called  to  the  circumstances  attending  that 
particular  case  at  the  time.  The  defendant  applied  for  his 
discharge  in  the  first  instance  before  me  at  Chambers* 
which  I  refused*  and  directed  him  to  come  to  the  Court; 
and  the  particular  facts  were  not  stated  when  the  motion 
was  made,  nor  were  they  adverted  to  on  the  last  day  of 
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theTemii  when  the  rule  was  made  absolute;  and  the  ofScer 
has  since  stated  that  be  was  also  ignorant  of  the  circum- 

WseToiff       stances  at  the  time.] 

Mr.  Serjeant  Pell^  in  support  of  the  rule,  observed,  that 
a  similar  application  had  been  made  by  the  defendant  to 
Mr.  Justice  Bayley^  on  the  23d  February  last,  on  the 
grroundy  that  a  plaintiff*,  in  an  action  commenced  against 
him  in  the  Ck>urt  of  King's  Bench,  had  not  charged 
him  in  execution  in  due  time,  and  that  learned  Judge 
made  an  order  to  discharge  him  out  of  the  custody  of  the 
Keeper  of  Clerkenwell  as  to  that  action ;  and  here  it  is 
quite  clear;  that,  according  to  the  rules  of  this  Court,  he 
should  have  been  charged  in  execution  within  two  Terms. 
This  case  is  distinguishable  from  tliat  of  Hodgson  v.  Tem^ 
plcj  as  there  the  application  was  to  bring  up  the  defend- 
ant in  order  that  he  might  be  surrendered  in  discharge  of 
his  bail,  and  for  that  purpose  he  must  have  been  brought 
from  the  criminal  custody  in  which  he  was  then  placed, 
and  taken  to  the  Fleet;  and  there  would  bo  a  difficulty  in 
changing  the  custody  or  discharging  him,  and  then  re- 
committing him  for  the  criminal  matter;  but,  here,  be 
was  not  to  be  taken  out  of  the  custody  in  which  he  was 
criminally  charged,  but  merely  to  be  brought  into  Court, 
for  the  purpose  of  having  his  discharge  entered  against  the 
plaintifi*'s  detainer  as  to  this  suitf  as  he  had  not  been 
charged  in  execution  in  due  time.  Although  in  fFaUk 
V.  Davies  (a),  this  Court  would  not  grant  a  habeas  to 
bring  up  a  prisoner  in  custody  upon  a  criminal  matter,  in 
order  to  have  him  charged  with  a  declaration  in  a  civil 
action,  yet  that  would  have  the  effect  of  continuing  him  in 
custody,  whilst  here,  it  was  sought  to  discharge  him  from 
this  particular  kuit.  Even  if  this  Court  has  no  jurisdiction 
to  bring  np  the  defendant  for  the  purpose  of  his  being 
disdmrged,  either  by  hiAeas  carpus  or  otherwise,  still  it 

(a)  S  New  Rep.  145. 
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was  ioGombeQt  on  Ibe  plaintfflT,  aoder  Ibe  circumstaiioes,  to      .y^. 
luiTe  made  ao  application  to  enlarge'  the  time  to  charge     Faibhai 
him  in  execution,  and  not  haWng  done  lo,  be  must  be      Wimv. 
coMidered  as  haying  been  guilty  of  lacbew.    If  a  sheriff 
does  not  return  a  writ  according  to  its  exigency,  and 
witkui  a  giyen  time»  it  may,  where  occasion  requires,  be 
CBlarged  from  Term  to  Term;  and  here,  as  it  was  the  duty 
of  thephiintiff  to  have  charged  the  defendant  in  execution 
withm  two  Terms,  if  be  had  been  prevented  from  so  doing 
bj  the  custody  in  which  he  was  then  placed,  he  should 
have  made  an  application  to  the  Court,  which  would  have 
been  granted  as  a  matter  of  course. 

Cur.  adv.  vult. 

Lord  Chirf  Justice  Dallas  now  delivered  the  judgment 
of  the  Court  as  foIlow8:.^This  is  an  application  to  dis- 
cfaaige  the  defendant  out  of  the  custody  of  the  Keeper  of 
the  New  Prison,  at  Clerkenwellj  as  to  this  suit,  on  the 
ground  that  the  plaintiff  had  not  proceeded  to  charge  him  in 
execution  in  due  time.  If  the  plaintiff  has  not  been  guilty 
of  laches  in  charging  him  in  execution,  the  ground  of  the  pre- 
sent application  must  fail;  and  although  the  defendant  was 
not  charged  within  two  Terms,  still  he  is  not  entitled  to  be 
disdiarged.  The  only  question  then  is,  whether  the  plain- 
tiff has  been  guilty  of  laches  or  not.  The  defendant  was 
originally  surrendered  in  discharge  of  his  bail,  to  the 
custody  of  the  Warden  of  the  Fleet,  from  whence  he  was 
removed,  in  the  first  instance,  to  the  King's  Bench  Prison, 
and  was  afterwards  committed  to  that  of  ClerkenweU^ 
uudera criminal  charge,  and  sentenced  to  be  imprisoned  there 
for  a  terrawbich  has  not  yet  expired.  Now,in  order  to  charge 
kim  in  execution  in  this  Court,  he  should  have  been  under 
the  custody  of  the  Warden  of  the  Fleet ;  but  be  was  brought 
up  here  to  be  charged  in  the  k»t  Term,  whilst  he  was  in  the 
custody  of  the  Keepcnr  of  the  New  Prison.  It  is  clear  that 
Ibe  plaiutiff  could  not  have  done  this  without  the  assistance 
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of  the  Conrf 9  which  is  not  even  empowered  to  hare  biro 
brooghtbeforeitforthatpurpose.  In  fFalshy^DavieSyyvhete 
WxiTON.       a"   ^^^  authorities  on  this   subject  were  discussed  and 
fully  considered,  it  was  held,  that  a  party  in  custody  on  cri- 
minal process  could  not  be  charged  with  a  civil  action  in 
this  Court,  as  we  cannot  change  the  custody,  and  after- 
wards commit  the  party  again  upon  the  criminal  charge. 
There,  it  is  true,  the  Court  refused  to  bring  him  before 
them  in  order  to  have  him  charged  with  a  declaration; 
but  a  defendant  is  equally  entitled  to  the  privilege  of 
being  discharged,  whether  he  be  brought  up  for  the  pur- 
pose of  being  charged  with  a  declaration,  or  in  execution ; 
and  if  he  is  not  entitled  to  be  discharged  in  the  one  case, 
he  cannot  be  in  the  other.    Although  this  may  have  been 
done  in  the  Court  of  King's  Bench,  it  must  be  observed, 
that  that  Court  has  a  criminal  jurisdiction,  and  what  may 
be  done  there  in  cases  of  this  description,  cannot  apply  to 
any  proceedings    which  may   have  been   adopted  here. 
There,  too,  it  appears  that  the  habeas  corpus  to  bring  up 
a  prisoner  can  only  be  taken  out  on  the  Crown  side  of  the 
Court.    Here,  however,  it  has  been  pressed  on  the  Court, 
that  the  plaintiff  should  have  applied  to  us  for  an  exten- 
sion of  time  to  charge  the  defendant  in  execution.    This 
is  only  necessary  where  the  plaintiff  has  been  guilty  of 
laches ;  but  in  the  present  case,  as  the  plaintiff  could  not 
take  any  step  for  that  purpose  during  the  period  the  de- 
fendant was  in   the  custody  of  the  Keeper  of  the  New 
Prison,  an  application  of  that  description  would  have  been 
useless,  and  more  particularly  so,  as  the  Court  had  no 
power  to  assist  him.    It  has  been  further  said,  that,  as  the 
defendant  has  in  one  instance  been  brought  here,  and 
charged  in  execution  since  the  commencement  of  the  cri- 
minal custody,  a  fortiori  he  is  entitled  to  make  the  pre- 
sent application  for  his  discharge.  But,  at  the  time  he  was 
so  charged,  the  officer  was  not  aware  of  the  circumstances 
under  which  he  came  before  the  Court,  and  they  were  not 
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then  discloeed  to  them.    Bat  even  if  he  had  been  charged  in       >2^^ 
^exeGotion  by  order  of  the  Court,  yet  as  their  attention  was 
4iot  drawn  to  the  circumstances  of  the  case  at  the  time,  it 
would  Iiaire  formed  no  precedent,  and  they  might  afters 
-wards,  on   a  proper  application  being  made,  have  dis- 
cbaiqged  *or  withdrawn  the  order,  as  havin*;  been  improvi- 
dently  made.    Here,  the  certificate  of  the  causes  of  d^ 
tainer  against  the  defendant,  returned  by  the  Keeper  of  the 
Clerkemwell  Prison,  and  the  rule  made  by  the  Court  of 
fn  Bench  on  his  committal  there,  are  of  themselves 
to  shew  the  propriety  of  the  decision  to  which 
this  Court  must  conform,  in  holding  that  they  are  not  em- 
powered to  have  the  defendant  brought  before  them  to  be 
charged  in  execution ;  for  the  rule  states,  that  after  the 
term  of  the  defendant's  imprisonment  in  the  New  Prison 
should  have  expired,  and  a  certain  fine  paid  by  him,  he 
was  to  be  re-delivered  to  the  custody  of  the  Marshal  of 
the  King^s  Bench,  charged  with  this  action  and  the  seve- 
ral other  matters  mentioned  in  the  return.     Under  these 
cvcumstances,  therefore,  we  are  of  opinion  that  this  rule 
jnust  be 

Discharged  (a). 

(ft)   See  NM  ▼.   Lovglaa^   ante^  Vol.  IlL  8;  Gnm$s  ▼.  JasepK 
IV.S80. 


m 


Brooks  v.  Weston.  ^'^^\ 

'iuR.  Serjeant  Pell  then  obtained  a  rule  ntsv,  that  the  rule  if  a  rule  ofthu 

which  had  been  made  in  the  last  Term  (a),  for  chanring:  the  9°"^*  !>■»  boeo 

^   ^  o     »  drawn  op  im- 

defendant  in  execution  in  this  cause,  might  be  discharged  providcntlj  or 

with  costs,  on  the  grounds  that  it   had  been  improperly  tifeTffice* It 

obtained,  and  that  the  defendant  had  been  irregularly  m^y  be  dit- 

brought  up  for  the  purpose  of  being  so  charged ;  and  he  terml 

{a)  See  mnte,  p.  8S.  ^ 
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^^^-  obsenred'  that  he  still  coutiDoed  in  custodj  at  Clerkanm 
well  Prison,  as  he  was  auable  to  pay  the  fine  imposed  on 
him  by  the  Magistrates  at  Sessions :  and  on  Mr.  Serjeant 
Peahens  shewing  cause,  the  Court  obserTed,  that  as  the 
role  had  been  improvidently  drawn  up  and  issued,  through 
the  mistake  of  the  officer,  the  rule  for  discharging  it  must 
be  made 

Absolute,  but  without  costs. 


Saturday,     Barford,  Admmistrator  of  Nathaniel  Pitts,  deceased,  vu 

May  Sd.  ^  '  ' 

Stuckey, 

Where  A.  and  1-  HIS  was  an  actiou  of  debt  on  an  annuity  deed.  The 
f "  ^^  v'^^'k  ^:  declaration  stated  that  in  the  life-time  of  the  said  Nathaniel 

ter  reciting  tbat 

Chad  devised    PittSf  now  deceased,  to  wit,  on  the  11th  May^  1810,  by  a 

certain  lands  lo^.  ^j,  111^  v>* 

them  in  strict  certam  agreement,  under  seal,  made  between  one  Barnaby 
8ettiemeni,with  John  Bartlett  and  the  defendant  of  the  one  part,  and  the 

remainder  over        ,  , 

to  jD.  on  failure  said  Nathaniel  Pitts  of  the  other,  after  reciting  that  John 

A  I"  d^B  **and  ^^^^^f  ^^sq.  deceased,  did  by  his  last  will  and  testament 

that  as  c.  had  in  Writing,  bearing  date  the  8th  January  then  last,  and 

oihe°provi"ion  ^"'x  executed  to  pass  real  estates,   give  and  deyise  to 

forD.;— incon-  Abraham  Follett  and  ThomcLs  Stacker  therein  named,  and 

the  esteem  and  ^9  their  heirs ;  certain  manors,  messuages,  farms,  lands  and 

^gard  A.  ind  hereditaments  in  his  said  will  particularly  expressed :  to 

biro,  they  a-  hold  the  same  unto  the  said  Abraham  Follett  and  Thomas 

bu  cxecittr^ '  *'®^*^»  ®"^  *'*®'"'  **^'">  ^^  *®  "*®  ^^  ^*^®  ®^'^  jBomafty 
or administra-    JbAii  J3ar//ef^  and  his  assigns  for  life;  remainder  to  the 

arnlnnaity  fdr  ^^  of  the  first  SOU  of  the  body  of  the  said  B.  J.  Bartlett 
twenty  .one  lawfully  bcgotteu;  and  in  default  of  such  issue,  remainder 
B„  or  the  sur-    to  the  usc  of  the  sccoud,  third,  fourth,  fifth,  and  all  other 

▼Ivor  of  them, 

iboold  so  long  live ;  or  incase  D.  shonid  die  within  the  term,  then  to  his  child  or  children,  if  any ;  bat 
if  there  should  be  no  child,  to  his  then  wife  so  long  as  she  should  continue  a  widow:  andi>.  agreed  that 
in  case  he  or  his  heirs  should  come  into  possession  of  the  property  left  by  C,  by  virtue  of  the  limita- 
tions in  the  will  or  otherwise,  he  would  repay  to  A,  and  B.  all  snms  received  by  him,  his  children,  or 
wife,  on  account  of  the  annuity ;  and  D,  died  within  the  term,  intestate,  leaving  one  daughter,  wh4 
also  died  intestate  within  the  term,  and  his  wife  died  in  his  life-time :-— Held,  that  D,*i  adminii« 
trator  could  not  maintain  an  action  against  B.  for  non-payment  of  the  annuity,  after  sucb 
respective  deaths ;— on  the  ground  that  it  was  notthc  intention  of  the  grantors  that  the  annvity 
was  to  continue  beyond  the  lives  of  the  granted  mod  hit  family  as  described  in  the  deed,  and 
that  the  grant  to  them  was  merely  personal,  and  oovld  not  be  carried  further. 
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*e  SQH  of  Ihe  moA  B.  J.  BarOeU,  lawMly  begottett,  ani 
Vbmt  iMin;  aad  in  dAdt  of  iisne  male  of  the  said  B.  J. 
BmMeH^  riMiainder  to  the  «ee  of  the  defendant  and  hii 
mmgm^  ibr  iifc;  feiaaiador  to  the  use  of  the  irat  son  of  hIi 
hedy  faiwfiilly  begotten ;  and  in  default  of  sueh  itiue,  re* 
inaindef  to  the  nee  of  the  second,  third,  fourth,  fifth, 
and  all  other  the  eona  of  the  defendant  lawfully  be* 
gottcoy  and  their  heiiai  and  in  default  of  issue  male  of 
Ike  defendant,  remainder  to  the  use  of  the  said  Nathaniel 
PUis  and  his  assigns  for  life,  with  divers  remainders 
over;  and  that  the  said  John  Siuckey  did  in  and  by 
his  said  will  also  giye  and  devise  unto  the  said  A.  FotteH 
and  T.  Stacker  certain  other  messuages,  forms,  lands  and 
hereditaments,  in  his  said  will  also  expressed;  to  hold 
Ae  Basse  vnto  the  sajd  A.  FoUeti  and  T.  Stoeker  and  their 
heirs,  to  Ae  use  of  the  defendant  and  his  assigns  for  his 
life;  remainder  to  the  use  of  the  first  son  of  his  body  law* 
fully  begotten ;  and  in  defoult  of  such  issue,  remainder  to 
the  nee  of  the  second,  third,  fourth,  fifth,  and  all  other  the 
ssns  of  die  defendant  lawfully  begotten  and  their  heirs ; 
and  in  defoult  of  issue  male  of  the  defendant,  remainder  to 
Ae  use  of  the  said  B.  J.  Bariteit  and  his  assigns  for  life ; 
ranaind^  to  the  use  of  the  first  son  of  his  body  lawfully 
begotten ;  and  in  defoult  of  such  issue,  remainder  to  the  use 
ef  the  second,  third,  fourth,  fifth,  and  all  other  the  sons  of 
the  said  J9.«/.  BartUttj  lawfully  begotten,  and  their  heirs ; 
and  in  defoolt  of  issue  mole  of  the  said  B. «/.  Barileit,  re* 
mamder  to  the  use  of  the  said  Ni  Pitts  and  his  assigns  for 
life^  with  divers  remainders  over; ..and  further  reciting 
that  in  regard  that  the  said  Jahn  Stuckey  did  not  in  and 
by  his  said  will  make  any  further  or  other  provision  fee 
d^  9mA  Natkamel  PittSj  and  that  in  consideration  of  the 
great  regard  and  esteem  which  the  said  B. «/.  BartlettfWtid 
die  defendant,  had  for,  and  bore  towards  the  said  NathanM 
PittSp  they,  the  said  B.  «/•  Bartlett  and  the  defendant^ 
Ksd  agffsid  la  giant  him  an  annuity  of  60(M.  peeann.  fov  the 
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1323^  |erm  oftwenty-one  years,  in  case  they  shoald  so  long  live^ 
and  in  Jbe  event' of  either  of  their  deaths  within  the  .said 
terniy  (then,  if  the  survivor  should  solonglive,  and  be  in 
the  9ctual  possession  of  all  the  said  settled  hereditan^ta^ 
to  conunence  from  the  25th  March  then  last,  and  to  b« 
paid  half  yearly ;  and  in  case  of  the  death  of  the  said 
Nathaniel  .Pitts,  before  the  expiration  of  the  said  ternijof 
twenty-one  years,  they  the  said  B.  J.  Bartlett  and  the 
defendant  had  further  agreed,  that  they  or  the  survivor  of 
rthem  would  pay  the  said  annuity  for  the  term  aforesaid, 
subject  as  aforesaid,  to  and  for  the  use  and  benefit  of  the 
child  or  children  of  the  said  Nathaniel  PAtts  (if  any)  in 
such  proportions  as  he  the  said  iV,  Pitts  should  by  deed 
or  will  appoint;  and  in  default  of  such  appointment,  for 
•the  benefit  of  all  his  children  equally;  but  in  case  thei'e 
should  be  no  child  of  the  said  iV.  Pitts  living  at  the 
iime  of  his  decease  happening  within  the  said  term,  then 
the  said  annuity  was  to  be  paid  in  like  manner  for  the 
then  remainder  of  the  said  term  of  twenty-one  years,  in 
case  the  said  jB.  «/•  Bartlett  and  the  defendant,  or  the 
jsurvivor  of  them  should  be  then  living,  unto  his  then 
wife,  for  and  during  such  period  only  of  the  said  term 
as  she  should  continue  his  widow:  which  said  annuity 
of  500/.  it  was  agreed  should  be  paid  in  the  proportions 
following ;  ihat  is  to  say,  350/.  as  and  for  the  said  B.  J. 
BartUtCs  share  thereof,  and  150/L  as  and  for  the  defen- 
dant's share  thereof; and  it  was  also  agreed,  that  if  on  the 

death  of  the  said  B.  J.  Bartlett j  or  the  defendant,  within 
the  said  term,  the  survivor  of  them  should  be  in  possession 
of  the  said  manors,  messuages,  hereditaments,  and  pre* 
mises,  then  the  said  annuity  should  be  paid  as  before  stipu- 
lated by -such  survivor  for  the  then  remainder  of  the  said 
lecm  of  twenty-one  years  in  case  such  survivor  should 
so  long  live ;  but  that  in  case  the  said  Nathaniel  PittSf 
0r  his  iieirs,  should,  at  any  time  during  the  said  term, 
4Wne  into  possession  of  the  said  manors,  messuages,  fSEimis, 
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isad»  and  bereditaroents,  under  the  limifiitioiis  in  the  will       .  1S2S> 

«f  the  said  John  Stuckey  expressed,  or  should  otherwise 

by  operation  of  law,  obtain  or  get  into  possession  of  the 

hereditaments  and  premises  by  the  will  of  the  sxkiA  John 

Siuekeg  devised,  that  then,  the  annuity  wps  to  cease  and 

be  utterly  Foid ;  and  then,  and  in  either  case,  the  said  Natha- 

miel  PiitSf  his  heirs,  executors,  or  administrators,  were  to 

repay  to  the  said  B.  J.  Bartlett  and  the  defendant  re» 

spectively,  and  to  the  survivor  of  them,  their  and  his  execu* 

tors  and  administrators,  in  the  proportions  aforesaid,  all 

soiBs  of  money  by  him  the  said  N.  PittSj  his  children,  or 

wife, received  for,  or  on  accountof  the  said  annuity:_It  was 

dierefiire  witnessed,  that,  for  the  considerations  aforesaid, 

they  the  aaid  B.  J.  Bartlett  and  the  defendant,  did,  by  the 

said  i^^reement,  for  themselves  severally  and  respectively 

promise  and  agree  to  and  with  the  said  Nathaniel  Pitts, 

bis  jezecntors,  and  administrators,  that  they  the  said  B.  •/• 

Bartlett  and  the  defendant  should  and  would  during  the 

said  term  of  twenty-one  yoars,  to  commence  as  aforesaid, 

in  case  they  should  so  long  live,  well  land  truly  pay,  or 

cause  to  be  paid  unto  the  said  Nathaniel  Pitts^  or,  in  CQse 

of  his  death  within  the  said  term,  then  unto  or  for  the  us9 

of  his  child  or  children,  if  any;  but  if  not,  then  unto  hi9 

then  wife  in  case  she  should  remain  his  widow,  one  an^ 

nnity  or  clear  yearly  rent  or  sum  of  500/.  of  lawful  money, 

i^the  proportions  and  shares  therein  before  mentioned,  by 

two  equal  half-yearly  payments  on  the  several  days  and 

times  thereinafter  mentioned,  that  is  to  say,  the  29th  Sepf 

tember  and  the  25tb  March  in  each  and  every  year,  toger 

ther  with  a  proportionable  part  of  the  said  annuity  up  tp 

the  time  of  the  decease  of  the  survivor  of  them  the  said  J9^ 

•/•  Bartlett  and  the  defendant,  in  case  .they  should  both  di^ 

hefore  the  expiration  of  the  said  term  of  twenty-one  years, 

and  such  survivor  should  happen  to  die  between  any  of 

the  said  half-yearly  days  of  payment,  and  before  a  full  half^ 

yearly  payment  should  become  due  and  payable,  without  any 
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18M>^  deduction,  defalcation,  or  abatement  whatsoever;  the  first 
payment  thereof  to  be  made  and  begin  on  the  29th  Sepm 
tember  then  next  ensuing  the  date  of  the  said  ag^ement. 
-.the  plaintiff  then  averred,  that,  after  the  making  of  the 
agreement  and  during  the  term  of  twenty-one  years 
therein  specified,  and  whilst  the  annuity  of  &00/.  was  pay- 
able by  virtue  of  the  agreement,  to  wit,  on  the  Ist  August^ 
1815,  Nathaniel  Pitts  died  without  making  any  appoint- 
ment, by  deed,  will^  or  otherwise,  respecting  the  said 
annuity  or  the  payment  thereof:  that  at  the  time  of  his 
death  Martha  Elizabeth  Pitts  was  his  only  child,  and 
that  she  survived  him  until  the  Ist  November^  1818,  when 
she  died,  within  the  term,  intestate,  and  without  making 
any  appointment;  and  that  on  the  15th  of  Nevember  ad« 
ministration  of  her  effects  %ras  granted  to  the  plaintiff » 
tbat  the  wife  of  Nathaniel  Pitts  died  in  his  life-time  and 
within  the  term,  to  wit,  on  the  Ist  January^  1815;  and  that 
after  the  decease  of  the  said  Nathaniel  Pitts,  to  wit,  on 
the  23d  NovembeVf  1820,  admipistration  of  his  effects  was 
also  granted  to  the  plaiiUiff.  The  plaintiff  then  assigned 
for  breach,  that  although  neither  the  said  Nathaniel  Pitts^ 
nor  Martha  Elizabeth  Pitts,  nor  any  person  for  the  use 
or  benefit  of  them,  or  either  of  them,  nor  any  person 
claiming  under  them,  had  ever  come  into  possession  of  the 
said  manors,  &c.  under  the  limitations  in  the  will  of  the 
said  John  Stuckey  expressed,  or  otherwise,  nor  by  opera- 
tioti  of  law  had  obtained  or  got  into  possession  of  the  he- 
reditaments  or  premises  by  the  will  of  the  said  John  Stuckey 
devised ;  yet,  that  the  defendant  had  not,  nor  had  any 
other  person  during  the  said  term  of  twenty-one  years, 
which  is  not  yet  expired,  paid  the  defendant's  proportion 
and  share  of  the  annuity  in  the  agreement  mentioned,  to 
die  plaintiff  as  administrator  as  aforesaid,  since  the  death  of 
me  «fiid  Nathaniel  Pitts  ;  but  that  on  the  contrary  thereof 
heretofore,  and  since  the  death  of  the  said  N.Pitts,  to  wit, 
on  the  S5th  March^  1820,  there  became  and  was  piqraUa 


IW  THB  fOVftTH  TBAB  OW  GEO.   IT. 

wmA  IB  arrear  die  sum  of  7262^  for  three  balf-yeerly  pay*      ^SSL 
ments  of  the  laid  share  or  proportion  of  the  said  annuity 
so  agreed  to  be  paid  by  the  said  defendant,  and  which  waa 
still  in  arrear  and  nnpaid.-.The  defendant  craved  oyer  of 
the  deed,  which  contained  the  same  covenants  and  condi* 
tioBs  as  those  stated  in  the  declaration,  with  the  farther  ad- 
dition of  the  following  clause  at  the  conclusion  of  the 
deed ;  viz.  <"  And  the  said  Nathaniel  PUiSy  for  himself,  his 
lieiiSi  executors,  and  administrators,  doth  hereby  promise 
and  ^gree,  to  and  with  the  said  B.  J.  Barileii  and  the  de« 
ftadant,  and  the  sunriyor  of  them  respectively,  and  with 
their  respective  executors  and  administrators,  that  in  case 
he  the  said  Ni  Pitts  or  his  heirs  should  at  any  time  during 
die  said  term  come  into  possession  of  the  said  manors^ 
kc  under  or  by  virtue  of  the  limitations  in  the  will  of  the 
said  John  Stnchey  ex^rened^  or  should  otherwise  by  ope- 
ration of  law  obtain  possession  of  the  hereditaments  by  the 
wQl  of  the  said  John  Sttichey  devised,  then  that  he  the 
nid  Nathaniel  Pitts^  his  heirs,  executors,  or  administra- 
tors, should  and  would  immediately  thereupon  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  executors  or  ad- 
ministrators of  the  said  S»  J,  Bartlett  and  the  defendant, 
or  the  survivor  of  them  respectively,  in  the  proportions, 
aforesaid,  all  and  every  sum  and  sums  of  money  received 
by  him,  his  said  children,  or  wife,  for  or  on  account  of  the 
said  annuity.    In  witness,^*  &c. The  defendant  then  de- 
murred generally  to  the  whole  declaration,  and  the  plain- 
tiff joined  in  demurrer. 

This  case  was  twice  argued :  First,  in  the  last  TrinUy 
Term,  by  Mr.  Serjeant  Tadiy  for  the  defendant,  and  Mr. 
Serjeant  Lens  for  the  plaintiff;  and  again  on  this  day,  by 
Mr.  Serjeant  Pedke  for  the  defendant,  and  Mr.  Segeant 
Bosanquet  for  the  plaintiff. 

The  arguments  for  the  defendant  and  in  support  of  the 

demurrer,  were  as  follows : By  the  events  which  hare 

happen^,  the  annuity  has  ceased,  and  there  is  no  person 
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beneficially  interested,  who  is  now  entitled  to  claim  it  as 
against  the  defendant  as  one  of  the  grantors*  The  inten- 
tion of  the  parties  can  be  only  looked  at  as  it  appears  on 
Ibe  face  of  the  deed,  and  the  provisions  therein  contained, 
from  which  it  is  manifest  that  the  grantors  intended  to 
confine  the  annuity  to  the  persons  named  in  the  deed,  and 
to  give  N^athaniel  Pitts  (the  grantee)  an  estate  for  life 
only,  with  a  power  for  him  to  dispose  of  it  to  his  surviving 
children ;  but  that  if  there  should  be  none  living  at  the 
time  of  his  decease,  then  to  his  wife  during  her  widow- 
hood. It  was  not  meant  to  make  any  ulterior  provision, 
or  create  a  vested  interest  in  the  children  of  Nathaniel 
PittSf  so  as  to  make  it  transmissible  to  their  representa- 
tives: neither  was  it  to  be  an  absolute  grant  of  an  an- 
nuity for  twenty-one  years,  but  to  be  determinable  on  the 
respective  deaths  of  the  grantee,  his  wife,  and  children;  all 
which  events  took  place  within  the  term  for  which  the 
annuity  was  granted.  There  is  a  manifest  distinction  be- 
tween a  covenant  and  an  agreement;  and  the  grantors 
agreed,  in  case  of  the  death  of  the  grantee  within  the  term, 
to  pay  the  annuity  to  the  use  of  his  children,  if  any;  but 
that  if  he  should  have  no  child  living  at  the  time  of  bis 
decease,  then  to  his  wife  so  long  as  she  should  continue  his 
widow.  The  daughter  who  survived  him  bad  no  benefi- 
cial interest  so  as  to  pass  to  her  representatives.  Although 
the  grantors  agreed  with  N.  Pxtts^  his  executors,  or  admi- 
nistrators, as  to  the  discharge  of  any  arrears  that  might  be 
due  at  the  time  of  his  death,  still  they  did  not  agree  to  pay  him 
and  his  executors,  but  such  children,  if  any,  as  he  should 
appoint,  and  in  default  thereof  to  his  wife.  If  it  were  in^ 
tended  that  the  personal  representatives  of  the  issue  or 
wife  should  take,  the  words  **  executors  or  administra-* 
tors''  would  have  been  added ;  but  the  interest  was  to  be 
confined  to  tbem  individually  and  personally,  and  to  them 
alone.  So  if  it  were  meant  that  the  representatives  of  either 
sfaonld  Uke  an  interest,  it  would  have  been  expressed^  aa 
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mA^  daine  at  tlie  end  of  the  deed»  where  the'  graiitee;       J^^ 
fbr  himaelf,  his    heirs,    executors;    and   administrators; 
i^iuul  with  the  grantors  and  their  rtepective  executors 
and  administrators  to  repay*  all  sums  received  by  him  on 
aooomit  of  the  annuity^  in  case  he  should  come  into  pos<^ 
sfisaioQ^tbe  property  under  the  limitations  contained  in  the 
w3K  If  the  word  **  executors'*  had  been  introduced  after  that 
of  **diildreo/'  and  children  had  been  bom  and  died  in  the 
life-time  of  their  fiither,  he  would  be  entitled  to  dispose  of 
tke  term  abaolutely,  by  taking  out  administration  to  sik^ 
deceased  cbiMren,  so  as  to  exclude  his  wife.    So,  if  a  child^  - 
after  the  death  of  the  fiither,  can  be  deemed  to  have  taken  an 
diselate  interest  during  the  term,  and  had  died  before  the 
iildther^  the  annuity,  instead  of  going  over  to  her,  might  have 
goaie  to  tbe  representative  of  the  child ;  and  if  a  gift  to 
such  representative  can  be  implied,  it  would,  at  all  events,  • 
divest  the  right  of  the  mother  altogether,  although  it  was 
the  dear  intention,  that,  if  there  were  no  children  living  at 
the  time  of  the  death  of  NcUhaniel  Pitts^  she  should  take 
dating  her  widowhood.    The  devise  to  iV.  Pitts  was  so 
rStoote  that  it  was  next  to  an  impossibility  that  he  could 
tike  under  the  will ;  the  g^ntors,  therefore,  were  anxioite 
to  make  a  provision  for  him  and  his  family  only,  as  no  be» 
aefieial  provision  for  them  had  been  made  by  the  testator* 
If  it  had  been  the  intent  that  the  annuity  should  c6ntinue, 
notwithstanding  the  decease  of  the  parties  beneficially  in- 
terested, it  would  have  been  provided  for  accordingly; 
but  as  the  deed  does  not  embrace  their  representatives,' 
they  may  be  considered  as  perfect  strangers  to  it,  and> 
moreparticularly  so,  as  the  consideration  moved  only  from' 
llie  grantors  to  the  grantee,  his  wife,  and  children.     A]« 
though  it  is  a  general  principle,  that  in  cases  of  doubt,  a 
deed   most    be   interpreted   most    strongly    against  the- 
grantor^  yet,  where  tbe  meaning  is  ambiguouSi  the  whole: 
of  tbe  instrument  must  be  taken  together,  so  as  to  collect 
tke  intwt  oC  the  parties  at  the  time  sucb  deed  wair  entered 
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l«U._  iaie.  That  was  decided  in  the  cage  of  Roe  d.  WHkin$om 
V*  Tranuer  (a),  and  the.  same  rule  wasrecopiiAed  and 
laid  down  19  Payhr  y.Homergham;  find  Lord  EUenbonmgh 
there  said  (6),  that  ^*  in  order  to  construe  any  ipstrument 
truly,  you  must  have  regard  to  all  its  parts,  and  vkoaX  es« 
pecially  to  the  particular  words  of  it )"  and  Aft.  Justice 
Bajfley  added,  th^t "  there  is  no  doubt  but  thai  a  particular 
recital  in  a  deed  would  restrain  the  general  wo^ds ;''  and 
that  principle  was  fully  adopted  by  this  Court  in  deliF^ing 
tb^ir  j  udgment  in  Nind  r.  Marshall  (e).  Qere,  th?r?fore,pt| 
looking  at  the  wbole  of  the  provisions  contained  in  the  deed^ 
it  dpes  not  operate  as  an  absolute  grapt  of  an  annuity  for  sk 
specific  term,  but  a  mere  agreement  by  the  grantors  t^.pay  it 
to  certain  persons  therein  described^  It  wai8.not;fotinded  on 
any  pecuniary  consideration,  but  on  account  of  tbe  disap- 
pointment the  grantee  bad  experienced  in  consequence  of 
tlie  provisions  of  the  testator's  will.  He  had  no  power  to  sell 
Us  interest,  but  a  mere  power  of  appointment  to  his  children  ^ 
and  if  he  made  none,  it  was  not  to  revert  to  him  or  any 
other  person  he  might  appoint,  but  to  his  issue  only,  and 
on  their  deaths  to  his  widow,  and  if  be  had  died  without 
issue  she  would  have  taken  it  immediately.  If,  therefore^ 
N,  PiUs,  the  grantee,  eould  not  dispose  of  it  so  as  to  dis-* 
possess  his  children  or  widow,  the  law  will  not. give  theooi 
a  greater  interest  than  he  himself  had;  and  if  they  all 
died  within  the  term,  the  meaning  of  the  parties  was,  that 
tbe  payment  of  the  annuity  should  altogether  cease,  as  it  was 
not  granted  to  the  grantee  and  his  assigns,  or  to  the  executors 
0T  administrators  of  his  wife  and  children;  but  that  if 
either  of  them  survived  during  the  term,  then  the  annuity 
WHS  to  be  paid  to  such  survivor  alone :  and  the  covenant 
by  the  grantee  as  to  the  re-payment  of  what  might  be  re- 
ceived by  him  on  account  of  the  annuity,  in  oasn  be 
should  o6me  into  possession  of  the  property,,  is  confined 

(«) «  Wlh.  f 5;— (d)  4  Mstt.  &  Selw.  4f6.— ^i>)  AnU,  Vol.  OL 
ri5,  Tfo,  735, 
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to  voch  sums  as  might  be  received  by  himself,  his  children,  ^  1823. 
w  wife;  thereby  clearly  shewidg,  that  they  only  were  in- 
tended to  take  any  benefit  under  the  deed,  at  the  conclu- 
sioo  of  which,  the  grantee  not  only  bound  himself,  but  his 
heirs,  executors,  or  administrators^  to  make  such  re- 
paymeDt* 

Arguments  for  the  plaintiff. —The  object  of  the  parties, 
at  the  time  the  deed  was  executed,  was  to  give  Nathaniel 
PiiiM  as  laif^e  and  beneficial  an  interest  as  possible,  and 
thai  interest  has  not  ceased  by  any  of  the  events  which 
have  smce  taken  place.  The  grant  is  not  only  to  be  taken 
most  strongly  against  the  grantors,  but- if  there  beany 
amhigotty  on  the  fece  of  the  deed,  it  must  be  construed 
beneftdally,  and  in  favour  of  the  grantee,  and  the  inten- 
tfOD  must  be  looked  at,  and  the  Court  must  give  effect  • 
to  it,  as  in  the  case  of  a  will.  The  question  arises  on  the 
covenant  for  the  payment  of  the  annuity,  by  which  the 
grantors  promised  and  agreed  with  the  grantee,  his  exe- 
cutors, or  administrators,  to  pay  him  an  annuity  during 
the  term  of  Iwenty-one  years,  or,  in  case  of  his  death 
within  that  term,  then  to  his  children,  or  widow.  It  is 
therefore  not  a  covenant  to  pay  during  the  term  of  twenty- 
one  years,  if  the  parties  should  so  long  live,  but  to 
pay  absolutely  to  them,  in  a  certain  order  of  succession. 
It  is  consequently  unnecessary  to  consider  who  may  now 
be  heneficially  interested,  as  the  simple  question  is,  whe- 
ther the  interest  has  altogether  ceased.  If  it  has  not,  the 
grantee  would  have  an  absolute  interest,  and  the  plaintiff 
as  bis  personal  representative  is  entitled  to  sue.  If  the  cove- 
nant for  the  payment  of  the  annuity  had  been  confliied  to 
the  grantee  alone,  it  is  quite  clear  that,  in  case  of  his  death, 
bis  executiHrs  or  administrators  would  be  entitled  to  re- 
eeive  what  might  become  due  during  the  remainder  of  the 
term,  although  they  were  not  mentioned  in  the  inden- 
ture.    In  Qifford  v.  Qoldsey  (a),  where  A,  devised  to  B. 

(a)  2  Vcni.  35. 
VOL.    Vlll.  H 
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1823.  a  rent  out  of  a  lease  for  years,  determinable  on  lives,  to  be 
paid  half-yearly,  if  the  cestui  que  vies  so  long*  lived,  and 
B.  died  during  their  life-time;  it  was  decreed  that  the  rent 
was  not  determined,  but  should  be  paid  to  the  executors  of 
B.  during  the  term ;  and  Rollers  Abridgment  (a),  was  there 
quoted  as  an  authority,  where  it  is  said,  that  **  if  a  man,  pos- 
sessed of  a  lease  of  land  for  a  term  of  years^  grants  a  rent  of 
the  land  toanother  generally,  without  limiting  any  estate, the 
rent  shall  continue  during  the  whole  term,  and  is  not  de- 
terminable by  the  death  of  the  grantee/'  So,  here,  the 
interest  has  not  ceased,  and  if  any  part  be  undisposed  of,  it 
remains  in  the  grantee  or  his  representative.  It  is  unnecef^- 
sary  to  consider  whether  the  representative  of  the  daughter 
might  be  entitled,  as  she  might  only  have  an  equitable  right, 
and  on  her  death  it  would  revert  to  the  grantee.  So^  if  the 
widow  had  married,  her  interest  would  cease,  but  therepre- 
sentativeof  thegrantee  would  still  beentitled  to  the  payment 
of  the  annuity.  Throughout  the  whole  of  the  deed,  there 
is  an  apparent  anxiety  by  the  grantors  to  continue  the  an- 
nuity, and  that  it  should  not  be  put  an  end  to  for  the  term 
of  twenty-one  years,  provided  they  should  so  long  live 
and  be  in  possession  of  the  estate  devised  to  them :  and 
the  only  event  on  which  the  interest  of  the  grantee  was  to 
cease,  is  contained  in  the  proviso  as  to  his  coming  into, 
possession  of  the  premises  so  devised ;  and  as  that  event 
has  not  happened,  the  annuity  must  be  still  held  to  be 
subsisting  for  the  residue  of  the  term  during  which  it  was 
stipulated  to  be  paid.  Throughout  the  whole  of  the  deed 
a  reference  is  made  to  the  term  aforesaid;  that  must  be 
taken  to  refer  to  the  existence  of  the  grantee's  interest  during 
the  definite  term  of  twenty-one  years,  and  the  annuity 
was  consequently  payable  to  any  person  who  was  entitled 
to  the ,  beneficial  interest,  subject  only  to  the  death  of 
the  grantors.  That  interest  is  now  vested  in  the  plaintiff 
ad  the  administrator  of  Nathaniel  Pitts,  the  s^rantee.  and 

(a)  Vol.  I.  tit.  Estate,  H.  pi.  5,  fol.  83 1. 
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fi  u  munalerial  that  he  is  the  personal  representative  of        1823. 
both  bim  and  his  daughter  who  survived  him.  Barford 

In  reply,  it  was  submitted  that  the  words  **  during  the 
term  mf&resaid^  could  only  apply  as  to  the  existence  and 
eontinoaDGe  of  the  interest,  as  in  a  lease,  or  the  intent  of 
the  parties  who  created  it.  If,  therefore,  the  interest  is 
pot  an  end  to  by  any  events  which  have  happened  since 
the  deed  in  question  was  executed,  so  is  the  terra  created 
thereby ;  and  it  was  the  clear  and  manifest  intent  of  the 
gFBntiws,  tbat  the  interest  should  not  continue  beyond  the 
lives  of  the  grantee,  his  wife,  and  children,  and  they  did  not 
GOBtemplate  that  the  annuity  should  be  payable  to  either  of 
their  repfresentati ves  in  case  they  all  died  within  the  term  for 
whidi  it  was  stipulated  to  be  payable,  and  as  that  event 
has  happened,  the  annuity  thereby  ceased ;  and  it  cannot 
be  contended  for  a  moment  that  if  a  creditor  had  taken 
o«t  letters  of  administration  to  the  grantee,  that  he  would 
be  entitled  to  receive  the  annuity  which  was  intended  to 
be  confined  to  the  individual  branches  of  the  family  of  the 
latter,  as  specified  in  the  deed. 

Lord  Chief  Justice  Dallas. It  has  been  admitted  in 

the  course  of  the  argument,  that  this  is  a  question  of  in« 
tention  only,  and  which,  either  in  a  deed  or  will,  as  well 
as  in  all  other  cases  of  a  like  description,  must  be  collected 
from  all  the  words  of  the  instrument  taken  together,  the  ef- 
fect and  purview  of  which  is  to  be  considered  with  reference 
to  its  object,  and  must  be  so  construed  by  the  Court. 
What,  tben,  is  the  question  of  intention  in  this  case?  It 
has  been  admitted  that  no  decision  applies  to  it  either  di- 
rectly or  indirectly.  Looking  at  the  whole  of  the  deed, 
it  appears  to  me  that  it  was  a  provision  founded  on  per- 
sonal kindness,  and  intended  by  the  grantors  to  apply  to 
the  family  of  Nathaniel  PitU  only  ;  and  I  therefore  think 
that  the  annuity  in  question  has  ceased  by  the  events 
which  have    bappened.      The  defendant    and    Bartleii 

H  ft 
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1823.  agreed,  in  the  first  place,  to  pay  bim  an  annuity  of  500/^ 
a-year  for  twenty-one  years,  in  case  tliey  should  so  long 
live;  or,  in  case  of  his  death  within  that  term,  then  to  the 
use  of  his  child  or  children,  if  any,  in  such  proportions  as 
he  should  appoint,  and  in  default  of  appointment,  to  all  of 
them  equally;  and  if  there  should  be  no  child,  then  to  bis 
wife,  during  the  term  of  her  widowhood.  The  erents 
were,  that  Nathaniel  Pitts  died  within  the  term,  leav- 
ing one  child,  who  also  died  during  that  period,  and 
that  his  wife  also  died  in  his  life-time,  without  leaving 
any  surviving  issue.  I  therefore  think  that  all  the  events 
have  happened  to  which  the  grantors  looked  at  the  time 
they  entered  into  the  agreement,  as  they  intended  to  pro- 
vide for  the  branches  of  the  family  of  Nathaniel  Pitts 
only,  and  did  not  intend  to  confer  or  give  any  interest  be- 
yond the  life  of  the  last  liver.  Without,  therefore,  looking 
at  any  particular  covenant  in  the  deed,  but  taking  the  whole 
of  its  provisions  together,  the  intent  appears  to  me  to  be 
dear,  that  the  annuity  sliould  not  continue  beyond  the  lives 
of  those  for  whom  it  was  meant  to  provide:  and  adopting 
the  argument  of  my  Brother  Peake^  I  think,  that  on  the 
construction  of  the  whole  of  the  deed,  the  annuity  ceased 
on  the  death  of  Martha  Elizabeth  Pitts,  and  consequently 
that  the  defendant  is  entitled  to  judgment. 

Mr.  Justice  PARK_The  rules  of  construction  as  to  an 
instrument  of  this  description  have  been  most  properly 
stated  by  my  Brother  Bosanquet;  viz.  that  it  is  to  be 
taken  most  strongly  against  the  grantor,  and  that  the  inten- 
tion is  to  be  collected  from  the  whole  of  it.  This  appears  to 
be  in  the  nature  of  a  beneficial  grant,  and  not  as  an  agree- 
ment madebygrrantors  who  came  into  possession  of  thegrau- 
tee's  property  under  a  devise.  The  defendant  and  Bartletty 
most  generously,  considering  that  the  testator  ought  to 
have  made  some  provision  for  Nathaniel  Pitts,  agreed  to 
settle  an  annuity  of  500/.  per  annum  on  bim  for  the  term 
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of  21  years. '  It  does  not  appear  upon  the  deed  that  Pitts  ^823. 
had  any  children  at  the  time  of  the  g^ant :  it  must  be  in- 
ferred that  he  had  not,  as  in  case  of  his  death  within  the 
term,  the  annuity  was  to  be  paid  to  the  use  of  his  child  or 
children,  i/  any.  It  was  therefore  payable  to  him 
done  ID  the  first  instance,  and  could  only  apply  to  any 
iBSiie,he  might  thereafter  have;  and  his  wife  was  only  to 
be  provided  for,  or  enjoy  the  annuity,  after  the  death  of 
such  diildreu;  as  it  must  be  presumed  that  during  their 
lives,  care  would  be  taken  to  provide  for  their  mother. 
From  the  whole  of  the  deed,  it  appears  to  me  to  be  per- 
fectly clear,  that  the  intent  of  the  grantors  was  to  do  a 
liberal  act  of  kindness  to  Nathaniel  Pitts  and  his  family 
oaly;  and  that  intent  is  manifest  by  the  clause  of  re- 
payment in  the  deed,  by  which  it  was  provided,  that  in 
caae  Pitts  or  bis  heirs  should  at  any  time  during  the  term, 
come  into  possession  of  the  property  devised  by  the 
will,  either  he,  his  heirs,  executors,  or  administrators, 
should  immediately  pay  to  the  grantors  every  sum  re- 
ceived by  hinif  his  children^  or  wife^  on  account  of  the 
aoomty.  This  shews  who  were  to  receive  the  benefit  of 
the  annuity:  and  from  the  first  time  the  case  was  brought 
before  the  Court  to  the  present  moment,  I  have  entertained 
but  little  doubt  that  the  annuity  ceased  on  the  death  of  the 
daughter  of  iVo^Aimte/ Pr^to.  ' 

Mr.  Justice  Burrough. I  at  first  doubted,   as  the 

annuity  was  granted  to  the  child  or  children  of  Pitts^ 
whether  it  did  not  extend  their  interest  beyond  their  lives. 
On  consideration,  however,  I  am  now  of  opinion  that  such 
doubt  was  unfounded.  It  is  usual  in  a  deed  of  this  de- 
scription to  introduce  specific  clauses  of  cesser ;  but  on 
looking  at  the  objects  for  which  it  was  intended  to  pro- 
vide, it  appears  to  be  unnecessary,  as  it  is  clear  upon  what 
events  the  annuity  was  to  cease.  On  the  death  of  Pitts^ 
his  child  or  children  were  to  take ;  and  in  case  of  their 
decease,  it  was  then  to  go  to  his  wife  so  long  as  she  re« 
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mained  his  widow.  If  it  bad  been  intended  that  the  inter^ 
est  should  extend  beyond  the  lives  of  the  children,  a 
clause  to  that  ejBTect  would  have  been  introduced  in  that 
part  of  the  instrument,  or  the  words  executor  or  adminis- 
trator miji^ht  have  been  inserted.  No  such  additional 
words,  however,  are  to  be  found,  nor  is  any  other  person 
looked  at  than  the  family  of  Pitts.  The  g^nt  to  the 
children  was  merely  personal,  and  the  annuity  was 
to  be  confined  to  his  family  alone,  viz.  his  chil* 
dren  and  wife.  The  provision  in  the  deed,  which  ha» 
been  all^ided  to  by  my  Brother  Peake,  is  strong  evidence 
of  such  an  intent,  viz,  that  in  cnse  Pitts  or  his  children 
should  come  into  possession  of  the  property,  they  should 
repay  to  the  grantors  the  sums  received  by  them  by 
virtue  of  the  annuity.  Such  re-payment,  therefore,  is  al- 
together personal.  It  is  quite  clear,  that  if  the  plaintiff 
had  been  a  creditor  of  Nathaniel  Pitts^  he  could  not  have 
been  entitled  to  enjoy  the  annuity;  and  if  there  were  no 
next  of  kin  of  the  intestate,  he  might,  as  a  creditor,  have 
taken  out  letters  of  administration,  and  thereby  become 
bis  personal  representative.  I  therefore  fully  concur  with 
the  Court  in  thinking,  that  by  the  events  which  have  oo-^ 
curred,  the  annuity  has  ceased,  and  consequently  thai 
there  must  be 

Jiidfgideiit  fbr  the  defendant. 


Monday,  HayMAN  V.  Bach. 

May  5th. 

Where  the  de-    ^  HE  defendant  being  indebted  to  the  plaintijOTin  24/.  6r. 
icDdaut  having  lOrf.,  the  latter  caused  a  writ  of  capias  ad  respondetidttm 

Judge's  order    to  be  issucd  against  him  for  20/.  and  upwards,  on  which 

to  stay  pro- 
ceedings on  payment  of  debt  and  coats,  gave  aa  luidertaking  to  paj  them  on  or  before  » 
given  day,  on  which  the  order  was  granted,  and  the  costs  were  afterwards  taxed,  but  the  de- 
fendant refused  to  pay: — Held«  thai  the  plaintiff  could  not  compel  the  defendant  to  make 
such  payment,  althougli  the  undertaking  to  do  so  was  made  before  the  oider,  qs  the  latter 
was  conditional  in  terms;  and  that  if  it  were  not  complied  with,  the  plaintiff  might  proceed 
in  tbe  action  as  if  no  such  order  had  been  made. 
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be  was  arresled  od  the  2d  January  last,  when  he  depo-  ^  I8gg. 
sited  2W.  with  the  sheriff;  and  10/.  for  costs.  The  defend- 
aat  not  iiaFing  put  in  bail,  those  sums  were  paid  into 
Coort  by  the  sheriff;  and  afterwards  taken  out  by  the 
pbunCiff;  but  being  insufficient  to  satisfy  the  whole 
amoont  of  the  debt  and  costs,  the  defendant  on  the  7th 
Pehruary  last  obtained  a  summons  to  stay  the  proceed- 
iagB,  on  payment  of  24/.  6«.  lOc/.,  the  amount  of  the  debt 
due  from  him  to  the  plaintiff,  together  with  costs  to  be 
taxed  by  the  Prothonotary,  and  afterwards  entered  into  an 
oodertaking  to  pay  that  sum  and  costs  on  or  before  the 
Monday  following,  on  which  an  order  was  accordingly 
granted.  The  costs,  up  to  the  date  of  the  order,  were  af- 
terwards taxed  by  the  Prothouotary  at  20/.  17a\,  leaving 
at  that  time  a  balance  due  to  the  plaintiff*  on  his  original 
demaod  of  4/.  Qs,  lOc/.,  and  the  further  sum  of  10/.  Ms,  as 
the  balance  of  the  costs  so  taxed ;  and  it  was  sworn  that 
several  applications  had  been  made  to  tlie  defendant  to 
pay  sacb  sums,  but  that  he  had  neglected  so  to  do. 

Mr.  Serjeant  Peake  now  moved  on  behalf  of  the  plain- 
tiff,  for  a  mie  to  shew  cause,  why  the  defendant  should  not, 
within  four  days  after  the  service  of  such  role,  pay  to  the 
plaintiff*  or  his  attorney  the  above  sums  of  4/.  68.  \0d,  and 
10/«  Ms*  with  all  costs  incurred  since  the  taxation  by  the  Pro- 
tbonotary,  together  with  the  costs  of  this  application.  He 
submitted  that  the  defendant  was  liable  to  do  so  on  his 
andertaking,  which  was  given  before  the  order  was  grant- 
ed: and  he  admitted  that  even  if  that  order  had  been  made 
a  rule  of  Court,  the  defendant  might  contend  that  it  was 
merely  conditional,  but  that  his  liability  attached  on  his 
driginal  undertaking. 

But  the  Court  refused  the  motion  ;  saying,  that  the  or- 
der to  stay  proceedings  was  only  conditional  on  payment 
«f  debt  and  costs:   that  the  condition  not  having  been 
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}^^' .  complied  with,  the  plaintiff  might  proceed  in  the  cause^ 
or  bring  an'  action  on  tbe'irodertakiBg:  that  if  this  rule 
w^re  granted,  it  would  apply  ta  all  oases^  where  money 
was  not  paid  according  to  a  Judge's  order;  and  thai 
whenever  such  orders  were  made,  it  was  the  practice  for 
the  defendant  to  enter  into  an  undertaking  at  chambers, 
to  pay  the  debt  and  costs  within  a  given  time;  and  if  they 
were  not  afterwards  paid  according  to  that  undertaking, 
.the .  plaintiff  might  proceed  in  the  aotion  as  if  no  such 
order  had  been  made* 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion  (a). 

(a)  See  Frieker  v.  Eastmmnp  1 1  East,  3 1 9. 


Tuesday,  Bdtler  V.  Bttlkeley  and  others. 

Jttdgmentisnot  ^  HIS  was  au  actiou  ou  a  bill  of  exchange  for  1800/.  and 

final  by  the  commenced  in  HUarv  Term,  181 7,  and  the  damaires- were 

marking  the  laid  at  2000i^i  but  it  was  not  tried  until  the  Sittings  after 

pasiea  OD  the  £gj^^  j       jg^l,  when  a  veidict  was  found  for  the  pbiin. 

record,  but  on  ^  *^ 

his  completing    tiff,  damages  2^2712.  ISt.  6dm    The  defendants  afterwards 
costrby^^ert-  ^®>*4®'^  ^  ''>iU  of  oxceptimis,  and  eventually  brougrht  a 
ingtbeiramoant  wfit  of  erroT.   Th^ne  being  Gousideiable  difficulty  US  to  the 
^  *'^'  forofroftiM  bill  of  exceptions,  it  was  notsettled  until  the  oom- 
men«einent  of  the  last  Hikuy  Term;  and  as  the  plaintiff 
considered  himself  entitled  to  the  costs  of  settling  iU  he 
did  nbt  Ul^  his  costs  until  the  27th  Jmrnary  last,  when  the 
posiea  on  the  record  was  marked  by  the  ProCbottotary, 
and  he  proceeded  to  tax  the  costs*    In  the  course  of  taxa- 
tion, he  discovered  that  the  danuiges  had  been  given  for 
too  small  a  sum,  astbey  did  not  cover  the  interest  on  the 
bill.    The  plaintiff,  therefore,  applied  for  a  Judge's  order 
to  amend  the  declaration,  by  increasing  the  damages,  be* 
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fore  be  CRlled  on  ibe  Plrolbonotary  to  sign  his  aUocatur^  1823- 

aad  wlMekhad  not  tboo  been  done.    The  Judge,  bowever,  Butlik 

lefaRndtonRke  any  order,  boi  directed  an  application  o  bulkblkt. 
baswde  to  Ae  Court.    Accordingly.. 

Ifat  SBrjeaQl  L$$u,  on  tbe  last  day  of  tbe  last  Term, 
ebOueda  role  fwi,  tbat  the  plaintiff  migbt  be  at  liberty 
touiGBd  b«  declaration,  an  well  as  the  issne  and  record 
of  JVisi  lVtaf«  in  this  cause,  by  increasing  tbe  damages 
from  200O/.  to  2,900^ 

Mr.  Seijeani  Pell  now  shewed  caose ;  and  obsenred, 
that  tbe  only  question  was,  whether,  when  the  record  was 
marked  by  the  Protbonotary,  it  could  be  considered  as  if 
final  judgment  bad  been  signed,  although  he  had  not 
completed  tbe  taxation,  or  ascertained  the  amount  of  tbe 
costs.  He  admitted,  tbat  if  it  could  be  considered  tbat 
final  judgment  bad  not  been  signed  by  his  marking  thepo9- 
/eo,  it  was  in  tbe  discretion  of  the  Court  to  amend  the 
record;  and  observed,  that  the  case  of  Blackburn  v.  Ky- 
mew.  (a^f  appeared  to  be  against  him,  where  it  was  held, 
that  iim  writ  of  error  is  sued  out  before  final  judgment, 
Iba  linur  dajnfar  putting  in  bail  in  error,  are  to  be  reck- 
SBed'^fiiam  tbe  time  when  the  taxation  of  costs  is  com- 
picied  by  tbe  insertion  of  the  amount  when  ascertained. 
Ihcnepit  waaconteadedtbat  finaljvdgment  must  be  consider- 
ed assigttedf  at  tbe  time  when  theProtbonotary  commenced 
hialaayitiiti  of  costs ;  and  on  the  other  side  it  was  insisted 
tbM  jwdgmant  oooM  not  be  said  to  be  finally  signed,  till 
Ibr  naiannt  of  the  costs  bad  been  inserted ;  and  Lord  Chief 
JastieOtllKMs)  in  delivering  the  judgment  of  tbe  Court, 
saiA(b),  tbat  ^  tbe  argument  which  was  tised  in  support  of 
tbe  htter  proposition  carried  great  weight  wiA  it ;  for  if 
bail  most  be  pat  in  before  the  amount  of  the  costs  was 

(a)  I  Manh,  27  B. (k)  Id.  280. 
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1828.         ascertained,    the    bail    would   not  know    the    sum   for 
which  they  were  becoming  responsible,  and  consequent- 
ly that  the  four  days  must  be  reckoned  from  the  time  of 
completing  the  taxation  of  costs/'    That,  however,  merely 
went  as  to  the  time  for  putting  in  bail  in  error ;  but  here, 
the  marking  the  record  by  the  Prothonotary  must  be  con- 
sidered as  signing  final  judgment,  from  the  strong  circum- 
stance, that  a  plaintiff  may,  and  in  point  of  fact  frequently 
does,  where  he  has  reason  to  expect  that  a  writ  of  error 
will  be  brought  for  delay,  waive  his  increased  costs,  and 
issue  an  execution  at  once  for  his  damages,  and  40^.,  without 
waiting  to  have  his  costs  taxed  (a). 

Mr,  Prothonotary  Watlington  observed,  that  the  prac- 
tice is,  to  have  the  allocatur  of  damages  and  costs  pre- 
pared at  the  commencement  of  the  taxation,  leaving  a 
blank  for  the  amount  of  the  costs,  which  is  not  filled  up 
until  the  amount  is  ascertainied;  and  that  the  allocatur  W2^ 
not  complete  until  that  sum  was  inserted. 

The  Court  were  therefore  of  opinion,  that  final  judg- 
ment could  not  be  considered  as  signed  until  the  comple- 
tion of  the  allocatur;  and  as  the  insertion  of  the  amount 
t>f  the  costs  was  incident  to  such  completion,  they  or- 
dered the  rule  to  be  made  absolute  for  the  amendment,  on 
payment  of  costs,  by  adding  the  sum  of  300/.  to  the  da- 
mages as  laid  in  the  declaration. 

Rule  absolute  accordingly. 


(a)  Se^Somervilley,  White,  5  East,  146;  Doc  d.  Messiter  v.  Dy- 
neUif,  4  Taunt  289. 
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1825. 


SkBElf  V.  MKJrEOOR.  Tuesdm^t 

May  6ih. 

jjJLn,  SerjeRDt  Lawes  applied  for  a  rule  niti^  that  the  bail  An  affidavit  to 
bond  which  had  beeo  firiven  to  the  slieriflf  of  Middlesex,  io   ^^^^  ^^  ^'' 

^    .  '  staling  that  tbe 

thb  cause,  oiigbt  be  delivered  up  to  be  cancelled,  on  the  defendant  wai 
ground  of  an  insuflSlciency  in  the  affidavit  to  hold  to  bail,  '"ji^ntiS^inV*** 

which  was  ia  the  following  terms  : ceruin  lum, 

^Richard  Lawrence^  of,  &c.,  maketh  oath,  that  the  de-  Tlitae*of  a  cer- 
fimdant  is  justly  and  truly  indebted  to  the  plaintiff  in  the  '*^"  charter- 

party  of  af* 

sum  of  409/.  lOf.  upon  and  by  virtue  of  a  certain  charter-  freigbtment, 
party  of  affreightment,  bearing  date  the  I8th  January^  S^'fof  and*'on 
last  past,  for  and  on  account  of  the  hire  of  a  certain  ship  or  account  of  the 
▼€hk1  called  the  Sheen,  let  to  hire  by  the  plaintiff  to  the  de-  ^[^  ll^  ^7^ 
fendant,  and  by  him  taken  for  a  certain  voyage  from  the  the  5.,  let  to 

^  —    .  -   ^      T>         •    II  hire  by  the 

port  of  Leiih  to  Poyaur  piainUff  to  the 

He  submitted  that  the  affidavit  should  have  stated  what  defendant,  and 

bj  him  taken 

Stipulations  or  conditions  the  charter-party  contained,  and  for  a  certain 

that  a  particular  breach  should  have  been  shewn  on  the  face  ^^J ^  ^/x, 

of  the  affidavit;  whereas,  it  was  only  sworn  that  a  certain  toP..  iffoA- 

som  was  due  on  a  charter-party,  for  and  on  account  of  a  wUbout  formal* 

ship  let  to  hire  by  the  plaintiff  to  the  defendant,  and  taken  ^y  •hawing  a 

-       ,      -  /.  .  «  .  ■      ■         breach  of  any 

by  the  latter  for  a  certain  voyage,  without  stating  whether  particuiarftipo- 
the  plaintiff's  claim  arose  for  freight  or  demurrage,  or  other-  ^f  ^®°  ®'  ^?^^^ 
wise  shewing  the  nature  of  the  debt  due  to  him  on  the  charter-  in  the  charter* 
party,  which,  consistently  with  the  affidavit,  might  be  for  ge»  ^*'^^' 
oeral  damages  or  a  penalty*  He  cited  the  case  of  Hatfield  v. 
Linguard  (a),  where  an  affidavit  to  hold  to  bail,  stating 
that  the  defendant  was  indebted  to  the  plaintiff  in  1000/., 
under  an  agreement  in  writing,  whereby  the  defendant 
undertook  to  pay  the  plaintiff  the  balance  of  accounts, 
&c.  which  $aid  balance  was  still  due  and  unpaid^  without 
stating  that  the  balance  was  1000/.,  was  held  to  be  de- 
fective.    So,  in  Stinton  v.  Hughes  (fr),  it  was  decided  that 

(a)  (J  Term  Rep,2l7.—— (*)  W.  IS. 
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2^f^'  ^^  affidavit  to  bold  to  bail  for  stipulated  damages,  for  oon- 
SxBBM  performance  of  an  agreement,  must  state  a  breach  oftbe 
M'Gntootu  Rgreement;  and  in  Afacpherson  v.  Lovie  (a),  an  affidavit 
of  debt,  stating  that  ^'  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  1000/.,  upon  and  by  virtue  of  a 
certain  memorandum  in  writing,  bearing  date,  &c,,  and 
signed  by  the  defendant,  whereby  be  promised  the  plain- 
tiff that  when  he  returned  in  the  month  of  March  or  Aprils 
then  next,  he  would  marry  her  or  pay  her  1000/.,"  with- 
out shewing  any  mutual  consideration  on  the  part  of  the 
plaintiff  to  sustain  the  defendant's  promise,  was  insuffi- 
cient, as  the  Court  could  take  nothing  by  intendment  in 
an  affidavit  of  debt« 

Lord  Chief  Justice  Dallas  referred  to  the  general  rules 
laid  down  by  this  Court  as  to  the  requisites  and  sufficiency  of 
affidavits  to  hold  to  bail  in  the  case  of  Warmsleyv.  Macey ; 
where,  his  Lordship  observed  that  (b)  '^  it  was  a  well- 
known  principle,  that  a  subsisting  and  sufficient  cause  of 
action  must  be  shewn,  and  that  the  plaintiff  had  a  right 
to  arrest  the  defendant  at  the  time  the  affidavit  was  sworn ; 
and  that  as  to  what  should  be  a  sufficient  cause,  must  de- 
pend on  the  subject  matter  of  the  action."  However,  it  is 
not  necessary  that  the  affidavit  should  be  confined  to  ex- 
press t>r' precise  words:  if  it  amounts  to  9  statement  that 
a  debt  is  due,  it  is  equivalent  to  stating  that  it  is  unpaid. 
Here,  enough  appears  on  the  face  oftbe  affidavit  to  hold 
the  defendant  to  bail,  and  there  is,  consequently,  no 
ground  for  this  application. 

Mr.  Justice  Park. lam  of  opinion  that  the  affidavit 

is  sufficiently  certain,  as  it  is  stated  that  the  defendant 
was  indebted  to  the  plaintiff  by  virtue  of  a  charter-party. 


(a)  1  Bam.  and  Cress.  108;  S.  C.  2  Dow.  and  Ryl.  6Q. 

(h)  Ante,  Vol.  V.  55. 
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beering  date  on  a  certain  day,  for  and  on  account  of 
the  bfane  of  a  ship  therein  named,  let  to  hire  bj  the 
plaintiff  to  the  defendant,  and  by  bim  taken  for  a  certain 
FOT^ne.  It  ia  therefore  fully  stated  on  what  account  the 
defendant  became  indebted,  viz.  for  *  the  hire  of  a  ship 
wfaicb  bad  been  let  to  him  by  the  plaintiff^  by  Tirtue  of 
and  according  to  the  terms  of  the  charter-party. 


16S5. 


-  Mr.  Justice  Borrough. The  latter  part  of  the  sen« 

leoee  nraal'be  considered  as  independent  of  tbe  former, 
and  sufficiently  expresses  tbe  nature  of  the  debt  which 
arises  on  the  charter-party,  viz.  the  bnre  of  the  Fessel  for  a 
certain  voyage  from  Leith  to  Poyais. 

Rule  refused. 


WiLUAMsoH  V.  Henry  Michael  Goold. 


Tuetdmy, 
Mayeik. 


JMr*  Serjeant  Lens^  on  a  former  day  in  this  Term,  ob-  where,  on  the 
tained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why  8'^*  ^^  •**  •?• 
the  indenture  of  annuity  of  590/.,  granted  by  the  de-  denbte  portion 
fendant  to  the   plaintiff  on   the  22nd  December,  1818,  ofthecomider. 

,  ,  ,  ation  money 

and  the  securities  whereon  it  was  founded,  might  not  be  na*  retmined 
set  aside,  and  the  deed  and  warrant  of  attorney  delivered   ^l*^^  aMt"of 
up  to  be  cancelled;  and  that  all  proceedinirs  on  the  iud&f-  ^^t  grantee, for 

r  o  w         o        t\\m  m^n^nemM  at 

menCs  which  had  been  entered  up  for  securing  the  annuity  preparing  the 
mififbt  be   stayed,   and   the    judirments  vacated,  on   the  ^««<*«*njf®' 

®  ^       '  •/       o  »  .        joorniefAc: — 

grounds,  1«/,  that  the  true  pecuniary  consideration  was  Held,  that  this 
not  set  forth  in  the  memorial ;  2a<//y,  that  part  of  the  con-  re^ner'"aUho' 
sideration  money  had  been  retained ;  and,  lastly ,  that  the  the  grantee 

^     .  ,  ,  ,  .  fwore  thttno 

proportions  of  the  annuity  payable  to  those  who  were  part  of  the 

confideration 
money  was  retained  or  kept  back  by  hit  direction,  authority,  or  privity,  (be  fboaldhave  gone 
further,  and  stated  that  none  was  returned);  and  the  Court  set  aside  ihe  annuity,  notwith- 
tfaading  ten  years- had  elapsed  since  it  was  granted,  and  the  grantor  bad  acquiesced  in  its 
payment  daring  that  period;— on  tbe  terms  of  an  account  being  talcea  before  theProthonotary, 
who  was  to  ascertain  what  sum  might  be  du^  to  the  grantee  in  respect  of  principal  and  intere^l* 
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1823^  beneficiftll J  interested  were  not  named  in  the  indenture  on 
Williamson  memorial.  He  founded  his  motion  on  an  affidavit  of  the 
GooLD  defendant,  which  stated,  that  in  September^  1813,  he 
was  much  embarrassed  in  circumstances,  and  greatly  ha« 
rasied  to  discharge  certain  arrears  of  annuities  which  be 
had  granted,  charged  upon  his  estates,  to  various  indivi-^ 
duals  for  his  life,  through  the  medium  of  one  Edward 
Howard;  and  that  he  was  particularly  pressed  by  Howard 
for  payment  of  2^290/.  as  due  to  six  persons,  to  whom  an- 
nuities amounting  to  the  annual  sum  of  2000/.  had  been 
previously  granted:  that  in  Atigust^  1813,  he  was  in- 
debted to  Howard  in  400/.,  which  was  a  private  debt  for 
money  lent  by  Howard  to  him  in  that  month ;  for  securing 
the  payment  of  which,  with  interest,  he  executed  to  Hotv-- 
ard  his  warrant  of  attorney :  that  subsequently  to  Septem^ 
ber^  1813,  he  being  again  pressed  by  Howard  for  pay- 
ment of  the  arrears  so  due  on  account  of  the  several  deeds 
of  annuity,  he  contracted  with  Howard  that  he  should 
procure  a  further  advance  for  the  defendant  of  3,130/.,  for 
which  he  should  grant  an  annuity  during  his  life  to  the 
person  advancing  the  same  at  the  rate  of  144  per  cent. : 
that  it  was  agreed  between  him  and  Howard^  that  the 
former  should,  out  of  the  3,130/.,  discharge  to  the  six  per- 
sons the  arrears  so  due  on  account  of  their  several  deeds  of 
annuity,  amounting  to  about  2,290/. ;  that  Howard  should 
retain  and  pay  himself  the  400/.  so  due  to  him  by  the  de- 
fendant for  the  loan  of  the  money  advanced  to  him,  with 
interest ;  and  that  he  should  pay  to  Howard  a  sum,  to  be 
computed  at  the  rate  of  10/.  per  cent,  on  the  3,130/.  for 
his  commission  or  procuration  money  on  the  advance  of 
that  sum.  That  on  the  22d  December^  1813,  the  defend- 
ant met,  by  appointment,  at  Stroudy  in  Gloucestershire^ 
one  James  Gibbsy  who  had  about  that  time  entered  into 
partnership  with  Howard^  for  the  purpose  of  the  defend- 
ant's receiving  the  3,130/.,  and  for  executing  the  necessary 
instruments  relative    to  the   grant  and   security   of  the 
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amiiiiy.  That,  on  the  same  day,  Gibbs  baviogf  declared  l^SS. 
himself  to  be  the  agent  of  the  plaintiff  and  other  persons,  WiLLiAM»oif 
for  whom  the  plaintiff  was  to  become  a  trustee  by  virtue  goolo 
of  the  {MToposed  annaity,  produced  to  the  defendant  an 
eagrosBment  of  a  proposed  g^rant  of  annuity ,  whereby  the 
defendant  was  to  charge  certain  estates  which  he  held  for 
life,  as  abo  12|000/.  3  per  cent.  Consolidated  Bank  An- 
noities,  in  which  he  was  entitled  to  an  interest  for  life, 
then  oaManding  upon  security  of  land,  with  an  annuity 
or  aunial  payment  of  590/.  to  the  plaintiff,  in  consideration 
of  4,1  SO/.,  to  be  paid  to  the  defendant  on  his  executing  the 
leciirities;  upon  which  the  defendant  expressed  his  astonish- 
ment at  the  alteration  and  increase  of  the  sum  as  stated  to 
be  the  consideration-money,  as  well  as  the  amount  of  the 
sum  stated  in  the  engrossment  to  be  the  annuity  to  be 
paid  by  the  defendant  to  the  plaintiff;  when  Gibbs 
acconnted  for  the  alteration,  by  stating,  that,  upon  taking 
an  account  of  the  sums  due  to  the  six  former  annuitants,  it 
appeared  that  they  amounted  to  1000/.  more  than  Hotaard 
bad  at  first  calculated,  and  that,  therefore,  Gibbs^  by  Hou;^ 
arJPt  direction,  had  increased  the  principal  of  8,190/. 
first  proposed  to  be  raised,  to  4,130/.,  and  had  in  like  pro- 
portion augmented  the  annuity  to  be  paid  by  the  defend- 
ant to  the  plaintiff,  calculating  it  at  about  the  rate  of  14i 
per  cat/.,  which  made  590/.,  to  be  p«iid  annually.  That 
after  much  angry  discussion,  and  after  Gibbs  had  threat- 
ened the  defendant  with  legal  proceedings  on  account  of 
the  sums  owing  by  him,  and  declaring  that  if  he  declined 
or  delayed  executing  the  deed  so  prepared,  he  would  be 
taken  in  execution  for  such  sums,  he  did  execute  an  in* 
denture  of  annuity,  made  between  himself  of  the  first  part, 
the  plaintiff  of  the  second,  the  six  other  persons  whose 
names  were  set  out  in  the  schedule  thereto  annexed  of  the 
third  part,  Howard  of  thc^  fourth  part,  and  one  Cooke  of 
the  fifth  part;  and  that  the  deed  set  forth,  that  in  consi- 
deration of  4,130/.  paid  to  the  defendant  by  the  plaintiff. 


V, 
OOOLD. 
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^  1W3»^       the  former  granted  to  the  latter,  his  executors,  administra* 
Williamson    tors,  or  assigns,  one  annuity  or  yearly  sum  of  590/.,  to  be 

issuing  andxhargeable  upon  certain  freehold  estates  of  the 
defendant,  to  bold  to  the  plaintiff,  his  executors,  &c. 
during  the  defendant's  life  ;.-Uhat  it  was  further  declared 
by  the  indenture  of  annuity,  that  the  4,190/.  was  the  pro- 
per money  of  the  plaintiflT  and  the  several  persons  whose 
names  were  mentioned  in  the  schedule  thereunto  annexed, 
in  the  several  proportions  therein  specified,  and  that  the 
plaintiJBT's  name  was  made  use  of  in  trust  as  well  for  them, 
as  for  his  own  use  aiid  benefit....That  at  the  time  of  exe- 
cuting the  said  indenture  of  annuity,  GibbSf  as  agent  to  the 
plaintiff,  produced  and  laid  out  upon  a  table  where  the 
defendant  so  executed  the  indenture,  a  quantity  of  Bank 
of  £ngliRind  notes,  to  the  amount  of  4,130/,,  and  then  and 
there  indorsed  the  numbers  of  them  upon  the  back  of  the 
indenture:  that  Gibbsy  then  acting  as  such  agent  to  the 
plaintiff,  kept,  took,  and  retained  out  of  the  said  sum 
of  4,190/.,  2fi90l.9  the  arrears  then  due  on  account  of  the 
former  annuities,  and  also  400/.  due  by  the  defendant  to 
Howardf  with  interest  thereon,  together  with  a  further 
sum  of  450/.,  of  which  Gibbs  declared  that  413/.  was  due 
to  U&wardf  as  agent  of  the  plaintiff,  for  the  procuration  or 
commission-money,  and  for  costs  in  preparing  the  securi- 
ties, at  the  rate  of  10  per  cent,  on  such  4,190/. ;  and  that 
theresidue  of  the460/.  was  chargeable  against  the  defend- 
ant for  the  travelling  expences  and  trouble  of  Gibbs  and 
two  other  persons  who  accompanied  him  to  Stroud  to  wit- 
ness the  execution  of  the  securities.  That  Gibbs^  so  acting 
as  agent  to  the  plaintiff  and  Howard^  after  such  deduc- 
tions, paid  to  the  defendant  990/.,  or  thereabouts,  being 
the  balance  of  the  4,190/.  then  remaining,  after  deducting 
thereout  the  several  sums  above-mentioned ;  which  sum  of 
990/.  was  the  only  part  of  the  4,130/.  that  ever  came  to  the 
defendant's  hands,  or  was  under  his  power  or  control:  that 
neither  the  indenture  of  annuity,'  or  memoriar thereof,  set 
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forth  or.  staled  that  the  several  sums  of  2/290/.,  400/.,  and  .18^3. 
45(ML,  were  paid,  discharged,  or  liquidated,  from  the  4,130/. 
That  mo  grant  of  any  annual  sum  to  be  paid  to  the  various 
peisoDs  io  consideration  of  their  advancing  those  several 
shares  and  proportions  of  the  4,130/.  so  set  forth  in  the 
schedule,  were  set  forth  or  stated  in  the  indenture  or  me- 
morial :  that  the  defendant  never  saw  the  plaintiff,  nor  any 
of  the  parties  whose  names  were  set  forth  in  the  schedule, 
from  the  time  of  contracting  for  the  grant  of  the  annuity 
of  S00&  ontil  and  after  the  execution  of  the  indenture;  but 
that  Gibbtf  as  the  partner  o( Howard^  conducted  the  whole 
trannetion  on  the  behalf  of  the  plaintiff  and  those  persons 
whose  names  were  set  forth  in  the  schedule;  and  that 
neith^  Gibbs  nor  Howard  were  at  any  time  the  agents  for 
the  defendant  in  that  or  any  other  transaction. 

Mr.  Serjeant  Fixugha»t^  and  Mr.  Serjeant  Taddy^  now 
shewed  cause,  on  an  affidavit  of  thejplaintiff,  which  stated, 
that  he  having  been  in  the  habit  of  laying  out  money  by 
waypf  annuity  through  the  agency  of  Howard^  he  was,  in 
the  year  1813^  applied  to  by  him  to  purchase  a  portion  of 
the  annuity  to  be  granted  by  the  defendant.  That  some 
time  in  the  month  of  Oeeemberf  in  that  year,  he  paid,  or 
caraed  to  be  paid  to  Howard^  805/.  for  the  purchase  of  an 
annuity  of  115/./ier  annunif  parcel  of  such  annuity;  and 
dial  BO  part  of  the  consideration  or  purchase-money  was 
by  the  direction  or  authority,  or  with  the  consent  or  privity, 
or  to  the  knowledge  of  the  plaintiff,  retained  or  kept  back, 
and  that  to  the  best  of  his  knowledge  and  belief,  none  of 
the  eonaideration-money  was  retained  or  kept  back  from 
the  defendant,  but  that  the  same  and  every  part  was,  as 
he  verily  believed,  paid  into  his  proper  hands. — There 
were  also  affidavits  by  Oibbs^  Whitehead^  a  clerk  to 
Howardf  and  Berry ^  one  of  the  subscribing  witnesses, 
who  attended  the  execution  of  the  deed  at  Stroud;  and 
which  atata^  hi  substance,  in  contradiction  to  that  of  the 

VOL.  VIII.  I 
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18S3.  defendant,  that  the  latter  authorised  Howard  to  raise 
Williamson  the  above  sum  of  4,130/.  for  the  purchase  of  an  an- 
Goo^D.  nuity  of  690/.,  to  be  granted  by  him,  and  that  it  was 
agreed  that  Sir  George  Gooldy  the  defendant's  brother, 
should  become  surety  for  the  due  payment  thereof.  That 
the  meeting  at  Stroud  was  appointed  by  the  defendant 
himself,  and  that  Gibbsy  by  the  direction  of  Howard^ 
attended  him  there,  accompanied  by  two  of  Hotoard^s 
clerks,  who  went  to  attest  the  execution  of  the  securities, 
and  see  the  consideration-money  paid  to  the  defendant. 
That  after  the  securities  were  executed,  the  whole  of  the 
consideration-money  was  actually  paid  to  the  defendant  by 
dbbs  in  BeLuk^Xff  England  notes,  in  the  presence  of  both 
the  clerks,  and  that  they  saw  him  receive  and  put  the  same 
into  his  pocket,  when  they  left  the  room,  and  that  the  de- 
fendant's brother.  Sir  George  Goold^  was  present  during 

the  whole  of  the  transaction. Gibbs  also  swore  that  be 

was  not  in  any  manner  authorised  by  the  plaintiff,  or  any 
other  person  or  persons  interested  in  the  annuity,  to  keep 
back  or  retain  any  part  of  the  consideration-money,  and 
that  no  part  of  it  was  retained  or  kept  back,  but  that  the 
whole  was  really  and  bondjide  paid  into  the  hands  of  the 
defendant.  That  after  the  securities  had  been  executed, 
and  the  consideration-money  paid,  the  defendant  requested 
Gibbs  to  let  him  know  the  amount  of  the  arrears  to  bethetl 
paid  in  respeet  of  the  prior  annuities,  as  well  as  the  amount 
of  the  advances  made  to  him  by  Howard^  and  the  costs 
attending  the  negotiation  of  the  annuity  in  question.  That 
Gibbs  then  handed  him  the  following  account: 

Amount  of  arrears  due  on  prior  annuities  £2,272  14    0 

Amount  ofcash  lent  and  advanced  by  Howard 

to  the  use  of  the  defendant 626    0    0 

Amount  of  monies  to  be  paid  at  the  defend- 
ant's request  and  on  his  account,  to  Messrs. 
S.  and  Co.  and  Mr.  G. 64    6    0 

Amount  of  Mr.  /Tcm^arcf^  charge     .     .     .    850    0    0 

£3,:n2    0    0 


IN   THI    FOURTH   TCAJIt  OF    GRO.    IT.  ]15 

That  the  defendant  nerer  objected  to  the  iMt-metitioned  18SS. 
ekafge.  That  do  agreement  wa8  ever  entered  into  for  the  Wu^uau^ov 
d^mdfini'a  paying  10  per  cent,  commiasion  or  procuration*  ^  ^' 
■waey,  and  that  no  such  sum  had  ever  been  paid  by  him 
ekber  to  Howard  or  Oibbs.  That  no  angry  diacuasiona 
look  placo  at  Stroud^  neither  was  there  any  threat  oflegal 
proceedings  against  the  defendant,  nor  did  be  express  his 
anrpriae  at  the  amount  of  the  sum  raised  fur  him,  but  on 
tlie  eoDtraryi  expressed  a  wish  that  it  iiad  been  to  a  larger 
amoQBt;  and  that  the  numbers  of  the  Bank  notes  paid  to 
ike  defendant  for  the  consideration-money  were  indorsed 
by  one  of  HewariFs  clerks  in  London^  previously  to  the 
departure  of  Oibbs  for  iS^roucf—The  plaintiff's  attorney 
abo  awore,  that  in  Jnne^  1817,  the  defendant  was  dis- 
charged  from  the  King's  Bench  Prison,  under  the  Insolvent 
Debtors  act;  and  that  in  the  schedule  signed  and  sworn 
to  by  bim  on  his  taking  the  benefit  of  that  act,  the  sum  of 
4»130/.  was  therein  set  forth  as  a  debt  due  to  the  plaintiff 
m  the  consideration-money  paid  to  the  defendant  for  the 
annuity;  and  that  no  objection  was  stated  in  the  schedule 
to  the  justice  or  validity  of  the  debt,  although  in  the 
printed  form  of  the  schedule,  a  column  iias  set  apart  for 
the  express  purpose  of  inserting  therein  any  objections  to 
any  debt  mentioned  and  comprised  in  such  schedule:  That 
the  defendant  was  discharged  from  the  Fleet  Prison,  under 
the  Insolvent  act,  in  3/ay,  1818,  from  former  debts  omitted 
in  the  first  schedule,  and  from  other  debts  contracted  subse- 
qnently  to  his  first  discharge  in  1817;  and  that  in  a  state- 
nent  of  the  affairs  of  the  defendant,  prepared  under  his 
direction,  and  by  him  delivered  or  transmitted  to  all  his 
annuity  creditors  in  December ^  1818,  he  set  forth  the 
asm  of  4,130/.  as  the  consideration-money  paid  to  bim  for 
the  purchase  of  the  annuity  granted  to  the  plaintiff. 

It  was  submitted  for  the  plaintiff,  that  although  the 
proportions  of  the  annuity  were  not  set  out  in  the  inden- 

f  » 
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l^f^^       ^"^^  ^^  memorial^  still  that  the  names  of  all  those  who  were 
WxLLXAMsoir    beneficially  interested  were  inserted  in  a  schedule  to  the 

GooLD.  deed,  which  was  a  sufficient  compliance  with  the  terms  of 
the  2nd  sect,  of  the  stat.  53  Geo.3,  c.  141,  and  was  an  answer 
to  the  last  objection  which  had  been  raised  for  the  defend* 
ant  as  to  the  validity  of  the  annuity.  The  most  material 
parts  of  the  defendant's  affidavit  have  been  completely 
answered  and  negatived.  It  is  quite  clear  that  Howard 
acted  as  the  agent  of  the  defendant  in  procuring  the  an* 
nuity  in  questfon^  as  the  application  for  it  emanated  from 
him  alone,  and  Gihhs  might  be  considered  as  the  agent  of 
all  parties  at  the  time  the  securities  were  executed  and  the 
consideration«money  paid  over  to  the  defendant. — With 
respect  to  the  retainer  of  part  of  the  consideration*money, 
it  must  be  observed,  that  the  annuity  was  granted  nearly 
ten  years  since,  and  no  objection  was  raised  by  the  defend* 
ant  until  the  present  application  was  made.  On  the 
contrary,  the  defendant  acknowledged  it  as  a  valid  and 
subsisting  charge;  and  the  Court,  therefore,  in  the  exer- 
cise of  their  equitable  jurisdiction,  will  not  interfere  to  set 
it  aside  after  so  great  a  length  of  time.  In  Ex  parte  Max^ 
well,  which  was  an  application  to  set  aside  an  annuity.  Lord 
Kenyan  said  (a),  ^^  The  Legislature,  for  the  safeguard  of 
the  subject  in  their  personal  dealings  with  each  other,  have 
thought  it  wise  to  pass  a  statute  of  limitation  to  personal 
actions.  I  know  not  why  that  should  be  disregarded  in 
this  more  thanin  other  instances."  There,  the  grantee  died 
in  the  interval  between  the  granting  of  the  annuity  and  the 
application  to  set  it  aside,  but  the  Court  would  not  allow 
it  to  be  impeached  (the  interest  having  been  regularly 
paid  for  ten  years,  without  objection),  for  a  supposed  de- 
fect of  consideration,  which  might  have  been  explained  by 
the  grantee  if  living.  If  there  had  been  a  manifest  and 
apparent  defect  on  the  face  of  the  memorial,  it  might  have 
afforded  some  ground  for  the  application ;  but  it  cannot 

(a)  %  But,  87. 
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be  sustained  on  tbe  mere  relation  of  facts  to  be  made  by        1923- 
tbe  parties  or  witnesses  to  the  deeds.     Here,  so  far  from 
tbe  grantor's  baving  complained,  he  has  invariably  acted 
on  the  deed  ever  since   tbe  annnity  was  granted;  and 
having  twice  taken   tbe  benefit  of  tbe  Insolvent  Debtors 
act,  and  inserted  tbe  consideration-money  as  a  bond  fide 
debt  due  to  tbe  plaintiff,  he  has  thereby  led  his  creditors 
to  suppose  that  this  was  a  valid  and  subsisting  annuity. 
It  must  be  observed,  too,  that  this  application  was  made  on 
tbe  affidavit  of  the  defendant  alone,  although  it  is  sworn 
that  bis  brother  was  present  during  the  whole  of  the  trans- 
action, and,  in  tbe  course  of  tbe  last  Term  (a),  he  sought  to 
be  discharged  out  of  custody  as  his  surety  on  payment  of  the 
balance  due  to  tbe  plaintiff.  If,  bowever,the  presentapplica* 
tion  should  be  g^nted,and  the  whole  of  the  annuity  vacated, 
be  will  be  entitled  to  his  discharge.     With  respect  to  the 
retainer  or  return  of  part  of  the  consideration-money  to 
Gibbs^  it  must  be  considered  that  tbe  statute  63  Geo.  8 
was  passed  in  aid  and  relief  of  the  subject;  and  the  words 
of  tbe  sixth  section,  as  applicable  to  this  case,  are,  that  ^if 
any  part  of  tbe  consideration  shall  be  returned  or  retained, 
tbe  Court  may  order  the  deeds  to  be  cancelled."    Here, 
the  person  advancing  tbe  money  was  the  plaintiff;  and  it 
cannot  be  presumed  for  a  moment  that  any  part  of  it  was 
returned  to  or  retained  by  him.     But  it  has  been  said,  that 
although  it  was  not  returned  to  him  in  substance,  yet  that 
there  was  an  undue  retainer  by  Gibbs.    But  it  must  be 
clearly  shewn  that  Gibbs  was  tbe  plaintiff's  agent  for  that 
pnrpose  ;  but  the  plaintiff  denies  having  any  participation 
in  tbe  transaction,  or  that  any  part  of  the  consideration- 
money  was  retained  or  kept  back  from  tbe  defendant  to  bis 
knowledge.     It  is  true  that  an  authority  may  be  either 
express  or  implied  ;  but  here,  the  whole  of  the  transaction 
between  tbe  parties  must  be  looked  at :  and  so  far  from 

(«)  Ant€»  Vol.  VII.  579. 
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1825.  guch  an  implication  being  raised  it  must  be  altogether  se-* 
W11.LIAM8ON  eluded,  for  Gibbs  was  only  placed  in  the  situation  of 
GooLD.  agent  to  secure  the  annuity  to  the  plaintiff,  and  not  to 
render  it  invalid  or  void  by  an  undue  and  illegal  retainer. 
Although  in  Drake  v.  Rogers  (a),  the  Court  set  aside  the 
securities  on  which  an  annuity  was  founded,  twelve  years 
after  the  execution  of  the  deed,  yet  there  the  defect  was 
apparent  on  the  face  of  the  memorial,  and  the  whole  of 
the  transaction  was  bottomed  in  fraud.  Although  it  ap^ 
pears  that  350/.  was  paid  to  Gibbs  as  theamount  of  jBodT'^ 
ard's  charge  in  negotiating  the  annuity,  still  it  cannot  be 
traced  to  the  plaintiff,  nor  can  it  be  presumed  that  he  has 
received  any  part  of  it,  or  derived  any  benefit  from  it.  It 
was  returned  to  Gibbs  for  the  expences  incurred  in  inveSi* 
tigating  the  defendant*s  title,  preparing  the  securities,  and 
for  travelling  expences,  and  consequently  no  oart  of  th^ 
consideration -money  has  been  returned  to  the  party  ad* 
vancing  the  same.  Gibbs  was  the  agent  of  the  defendant, 
who  agreed  to  pay  the  expences  of  preparing  the  securi- 
ties, as  well  as  those  attending  their  execution:  the  plain* 
tiff  had  nothing  to  do  with  the  transaction.  And  in 
Mouys  V.  Leake  (6),  where  it  was  agreed  between  the 
grantor  and  grantee  that  the  former  should  pay  the  ex^ 
penccs  of  the  writings,  and  he,  immediately  after  receiving 
the  consideration-money,  paid  the  fair  charges  of  the 
writings  out  of  that  money,  it  was  held  that  no  notice 
need  be  taken  of  it  in  the  memorial,  but  that  it  might  be 
there  stated  that  the  whole  consideration-moifey  was  paid 
to  the  grantor;  and  Lord  Kenyon  there  said  (e),  **if  any 
part  of  the  consideration  be  kept  back,  under  whatever 
colour,  or  if  there  be  any  improper  concealment  with  the 
view  of  eluding  the  vigilance  of  those  who  are  to  examine, 
the  transaction,  the  whole  is  void.      But,  here,  all  the 


(«)  Ante,  Vol.  IV.  402 ;  S.  C.  2  Brod.  &  Bing.  19. {h)  8  Term 
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amsidkniCkHMnoBey  was  paid  to  the  graotor,  who,  being  iSStS- 
indebted  to  the  person  who  drew  the  writings  for  the  ex- 
pence  of  those  writings,  under  a  previous  agreement,  ira- 
mediatsly  paid  the  amount  of  the  bill:  it  was  a  payment 
to  his  attorney  under  the  previous  contract.  There  is 
aothing  more  unreasonable  in  this,  than  in  his  paying  any 
other  debt  after  receiving  the  consideration-money  for  the 
annoity."  That  is  directly  applicable  to  the  present  case : 
and  although  it  has  been  objected,  that  the  proportions  of 
the  annuity  were  not  set  forth  in  the  memorial,  yet  the 
statute  53  Geo.  3  has  been  strictly  complied  with,  and  the 
fiNrm  therein  prescribed  most  rigidly  adhered  to ;  and  that 
statute  was  passed  to  avoid  the  difficulties  which  had  pre- 
viously occurred  from  stating  the  different  proportions  and 
trtKts  am  required  by  the  17th  Geo.  3,  c.  26. 

Mr*  Serjeant  Z^ens  and  Mr.  Serjeant  Cross j  in  support 
of  the  rule^  were  requested  by  the  Court  to  confine  them- 
selves to  the  point  as  to  whether  there  had  been  any  case 
iu  which  the  Courts  had  interfered,  %vhere  the  securities 
had  been  acquiesced  in  for  more  than  ten  years,  and  the 
objection  was  not  apparent  on  the  face  of  the  memorial... 
They  referred  to  Gowland  v.  De  Faria  (a),  where  the 
grantee,  for  the  inadequate  consideration  of  1500/.,  induced 
tbe  grantor  to  grant  him  an  annuity  of  200/.  for  999  years 
from  the  decease  of  the  grantor's  mother,  and  the  grantee 
mceived  the  annuity  for  twenty-five  years.  Sir  TFilliam 
Grumt  said,  **  I  believe  there  is  no  case  in  which  during 
ike  continuance  of  the  same  situation  in  which  the  party 
entered  into  the  contract,  acquiescence  has  ever  gone  for 

any  thing; it  has  always  been  presumed,  that  the  same 

distress  which  pressed  him  to  enter  into  the  contract  pre- 
vented him  from  coming  to  set  it  aside,  and  that  it  was 

(«)  17  Vet.  24. 
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1823-        only  when  be  is  relieved  from  that  distress  that  be  can  be 
WiLLiAMfpif    expected  to  resist  the  performance  of  the  contract." 


V. 
GOOLD. 


Mr.  Serjeant  Taddy  observed,  that  that  case  fell  pecu* 
liarly  within  tbe  general  jurisdiction  of  a  Court  of  Equity, 
and  established  no  rule  for  the  guidance  of  a  Court  of 
Law,  or  to  enable  such  Court  to  ground  any  decision  as 
to  the  construction  of  any  particular  statute,  and  on  which 
alone  the  present  application  was  founded. 

Lord   Chief  Justice  Dallas. The  application  to  set 

aside  the  securities  upon  which  this  annuity  was  granted, 
was  made  on  two  grounds :  firsts  that  there  was  a  defect 
in  the  memorial ;  and  the  other,  which  is  the  broad  ground, 
that  part  of  the  consideration-money  was  retained  at  the 
time  the  annuity  was  granted.  I  shall  take  the  last  first, 
as  at  present  it  appears  to  me  that  it  will  be  unnecessary 
to  consider  the  effect  of  the  other.  Has,  then,  any  part  of 
tbe  consideration-money  been  unduly  retained  9  If  it  had 
been  retained  by  the  grantee  himself  there  would  be  an 
end  of  the  question ;  so,  if  it  had  been  retained  by  an 
agent  of  his  duly  authorised  and  making  him  responsible, 
the  question  would  be  equally  at  rest.  Whether^  there- 
fore, it  has  been  retained  either  by  the  g^ntee  or  bis 
agent  is  now  the  only  point  to  be  considered.  It  is  neces- 
sary to  distinguish  between  the  conduct  of  Gibbs  and  the 
grantee  in  the  course  of  this  transaction.  If  it  depended 
on  the  conduct  of  the  former  only,  the  case  would  be  alto- 
gether free  from  doubt.  The  plain  test  by  which  such  a 
transaction  must  be  tried  must  depend  upon  common 
sense.  We  find  that  Gibbs^  who  was  to  derive  a  profit  from 
preparing  the  securities  and  negotiating  the  annuity, 
(being  in  partnership  with  Howard  at  the  time),  went 
with  two  of  his  clerks  as  witnesses  to  attest  the  deeds  and 
payment  of  tbe  consideration-money  to  the  grantor,  at  a 
considerable  distance  from  town;    and  as  soon   as    tbe 
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mcNiey  bad  paned  from  bim  to  tbe  latter,  tbey  quitted  >J^i 
the  room ;  and  tben  it  appears  tbat  360/.  were  retained 
by  or  returned  to  Gibbs^  for  bis  charges  for  preparing  tbe 
deeds,  and  by  way  of  conmiission  or  premium  for  transact- 
ing mmA  negotiating  tbe  annuity.  Can  it  therefore  be  said 
that  this  is  a  fair  or  bond  fide  payment  of  the  consideration- 
Bioney»  or  such  a  payment  as  tbe  statute  requires)  I 
dearly  think  that  it  cannot.  Taking  it  as  resting  on  the 
conduct  of  Gibbs  alone,  I  am  of  opinion  that  the  transac- 
tion would  be  illegal  and  void,  even  without  looking  at 
any  of  tbe  affidavits  on  which  the  present  application  is 
foofided  or  resisted,  as  under  the  circumstances,  there  was  no 
legal  payment  of  the  consideration-money.  Is,  therefore,  the 
pfaunttff  responsible  for  the  acts  or  conduct  of  Qibbs  ?  A 
man  may,  doubtless,  employ  an  agent  for  all  lawful  purposes, 
and  if  such  agent  exceed  the  authority  vested  in  him  by 
his  principal,  and  is  guilty  of  an  illegal  act,  the  latter  is 
not  responsible.  It  appears  to  me  that  this  cannot  be  dis- 
tinguished in  principle  from  other  cases  of  agency.  Sup- 
pose two  persons  were  living  at  a  great  distance  from 
each  other,  for  instance,  the  one  at  London  and  the  other 
at  Edinburgh  /  it  is  quite  cleai;  that  the  one  may  consti- 
tute the  other  his  agent  to  receive  money,  and  be  may 
also  authorise  him  to  pay  it  over ;  but  this  must  be  fairly 
and  bond  fide  done,  as  in  the  case  of  Craufnrd  v.  PAt7- 
fijM  (a)y  where  it  appeared  that  the  consideration-money 
was  paid  over  to  the  grantor  by  the  accredited  agent  of 
the  grantee,  and  without  fraud.  There,  the  consideration 
was  alleged  in  the  deed  to  have  been  paid  on  a  particular 
day,  on  which  day  it  was  paid  to  the  common  agent  of 
both  parties,  who  were  at  a  distance  from  each  other,  and 
by  him  paid  over  a  few- days  afterwards  to  the  grantor,  on 
his  executing  the  deed ;  and  this  was  held  to  be  a  suffi- 
cient allegation  of  the  time  of  payment  within  tbe  statute 

(a)  9  New  Rep.  141. 
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1833'  17  Oeo.  3,  c.  26 :  and  Mr.  Justice  Rooke  there  said  (a), 
WxiiLiAMso!!  ^^the  transactioo  was  bondjide^  all  parties  meant  honestly, 
GooLo  ^°^  ^^®  grantee  of  the  annuity  deposited  the  money  in  the 
hands  of  the  agent  and  put  it  out  of  his  own  power."  The 
ground  upon  which  [  rest  my  opinion  on  this  part  of  the 
case  does  not  depend  on  the  contradictory  facts,  but  on  the 
affidavit  of  the  plaintiff  himself  who  is  the  grantee  of  the 
annuity.  Gibbs  was  his  agent  as  well  as  the  defendant's 
to  a  certain  extent.  He  might,  therefore,  be  considered  as 
a  common  agent  of  both,  and  having  duties  to  fulfil  with 
equal  integrity  to  each.  For  the  plaintiff,  it  has  been  said, 
that  he  has  shewn  that  the  money  was  paid  to  Gibbs  in 
notes  or  in  some  other  way,  as  he  has  sworn  that  he  had 
paid  or  caused  to  be  paid  the  consideration-money  to  him. 
If  it  had  been  paid  in  money  to  Gibbs^  or  by  a  check  or 
bank-notes,  the  particular  description,  as  well  as  the  time 
and  place  of  payment,  should  be  specified,  and  that  it  was 
paid  to  him  for  the  purpose  of  being  paid  over  to  the 
grantor.  The  affidavit,  however,  is  defective  in  that  re- 
spect. It  has  been  contended  that  no  part  of  the  consi- 
deration-money has  been  retained  so  as  to  bring  this  case 
within  the  meaning  of  the  statute,  as  it  was  done  wilhont 
the  knowledge  or  consent  of  the  grantee ;  bat  it  is  not  stated 
in  any  part  of  the  plaintiff's  affidavit  that  no  part  of  the  mo- 
ney was  retumedf  and  the  words  of  the  act  are,  *'  that  no 
part  of  the  consideration  shall  be  returned  or  retained.** 
It  appears,  too,  that  the  plaintiff  had  general  dealing's  with 
Gibb$.  The  payment,  therefore,  cannot  be  taken  as  having 
been  made  to  the  defendant  on  his  own  account,  but  must 
be  considered  as  analogous  to  those  cases  where  an  agest 
is  employed  to  receive  and  pay  money,  or,  in  other  terms,  acts 
as  such  in  the  mere  passing  of  a  certain  sinn  in  account.  On 
the  wholes  therefore,  I  am  not  satisfied  with  the  affidavit  cf 
the  plaintiff^as  ft  should  have  beea  more  «xf>licii,  and  sa- 

(«)  f  New  Rep.  147. 
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tjmSHSkmily  expbuiied  this  part  of  the  tranaaciion .  Tbe  case  of        ifltS. 
O^imUmd  r.  De  Faria^  appears  to  me  to  be  deeiaiTe  as  to   WnxiAi 
the  leogth  of  time  tiiat  has  elapsed  since  the  anouity  was       ^  ^' 
gnuiled ;  and  from  all  the  circumstances  disclosed,  as  aU 
tsadiDg  tkis  transactton,  I  think  the  Court  ought  not  to  suf- 
fer an  annuity  to  exist  which  has  been  so  fraudulently  ob» 
taiaed,  and  that  the  deed  and  other  securities  on  which  it  is 
fiNinded  must  be  set  aside,  on  the  defendant's  paying  back 
ika  priadpal  be  actually  received,  together  with  whatever 
inleMst  may  be  due  thereon,  which  must  be  ascertained  by 
takiBg  an  account  before  the  Prothonotary. 

Mr.  Justice  Pare— »I  am  of  the  same  opinion.  Until 
the  objection  was  raised  as  to  whether  the  tine  which  has 
dapaed  since  the  negotiation  of  the  annuity  would  pre* 
vent  the  Court  from  interfering,  unless  tltere  was  a  defect 
in  the  menuinal,  I  scarcely  entertained  a  doubt ;  for  all  tlia 
•baerrations  made  in  tbe  former  part  of  tbe  argument 
woidd  tend  to  defeat  the  object  of  the  statute  if  they  were 
allowed  to  prevail ;  and  although  the  time  that  has  elapsed 
has  been  most  strongly  pressed  upon  the  Court,  and  Ex 
forte  Maxwell  (a)  has  been  relied  on  as  being  decisive  on 
that  point,  still,  all  tbat  seems  to  have  been  decided  there 
wnst  tbat  an  annuity  paid  without  objection  for  more  than 
six  years  should  be  protected  by  analogy  to  the  statute  of 
limitations  against  any  such  objection,  dehors  tbe  memo* 
risl,  without  strong  reasons  to  tbe  contrary.  There,  too, 
tbe  grantee  was  dead,  and  the  witness  to  the  deeds  was  a 
nsere  servaht,  and  knew  nothing  of  the  transaction.  It 
therefore  appears,  that  the  Court  in  that  case  laid  down  no 
gaieml  rule  on  the  subject;  and  althoi^  in  other  cases, 
the  limitation  as  to  tbe  time  in  which  actions  are  to  be 
faroi^^  is  positively  fixed  by  statute,  still,  in  oasss  of  an« 
Unities,  the  Coorts  have  ft^uently  intmfared  to  set  them 

(tf)  S  Eait,  S5. 


$24  CASES  IN   EASTER   TERM, 

l^f'^l'      iaside  even  ten  or  twelve  years  after  they  bare  been  granted, 
Williamson    where  there  has  been  no  particular  hardship  in  the  case* 

GooLD  ^^  '^  true,  an  exception  maybe  justly  made  in  cases 
where  die  grantee  and  witnesses  attesting  the  securities  are 
dead ;  and  Lord  Kenyan  said  (a),  **  during  the  life  of  the 
grantee  no  objection  was  taken  to  the  annuity,  and  the 
interest  was  regularly  paid,  and  this  has  been  continued  to 
be  done  for  near  seven  years  since  his  death,  (which  hap« 
pened  in  January^  1794,)  down  to  the  middle  of  the  year 
1800.  And  now,  for  the  first  time,  it  is  attempted  to  rip 
up  the  whole  transaction  for  a  supposed  defalcation  in  the 
payment  of  the  consideration-money.  1  know  not  where 
such  a  mischief  is  to  stop  if  this  could  be  permitted:"  and 
the  Court,  considering  it  to  be  a  case  of  particular  hardship, 
refused  to  interfere  to  set  aside  the  annuity.  The  case  of 
Drake  v.  Rogers  was  lately  before  this  Court,  where  an 
objection  was  raised  to  the  form  of  the  memorial,  as  it 
appeared  that  part  of  the  consideration  for  the  annuity 
consisted  of  a  drafit  payable  at  a  banker's,  and  it  was  not 
stated  at  what  time  it  was  payable,  or  whether  it  had  been 
paid  or  not ;  and  the  Court  set  aside  the  securities,  al- 
though the  application  for  that  purpose  was  not  made  until 
12  years  after  the  annuity  was  granted,  and  it  was  found  as'a 
fact  that  both  the  witnesses  attesting  the  execution  of  the 
deed  were  dead,  yet  the  Court,  considering  all  the  circum- 
stances, relieved  the  grantors,  according  to  the  discretion- 
ary power  vested  in  them  for  that  purpose.  However 
large  a  discretion  the  Courts  may  have  in  questions  of  this 
hature,  yet  it  has  always  been  exercised  with  regard  to 
general  principles  and  rules  of  law.  Cases  of  this  descrip- 
tion, however,  must  depend  on  their  own  peculiar  circumi- 
stances.  Without  therefore  g^ing  through  all  the  raiatters 
of  the -affidavits  in  this  case,  but  taking  the  whole  of  the 
transaction' between  these  parties  together,  there  can,  I 

(a)  S  East,  87. 
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If  be  DO  doubt  bat  that  this  was  a  fraudulent  dealing.  ^J8g3«^ 
It  appears  that  the  defendant  being  in  distressed  circum-  WtLLiAMtov 
stances  was  in  most  urgent  want  of  money ;  the  manner  goold. 
in  which  it  was  advanced  to  him,  has  been  sworn  in  the 
most  graarded  manner;  for  both  the  plaintiff  and  Berry  f 
instead  of  swearing  that  no  part  of  the  consideration-money 
was  kept,  retained,  or  returned,  cautiously  drop  the  sen- 
tence at  the  word  retained^  and  neither  of  them  swear  that 
it  was  not  returned  by  the  grantor.  It  is  true  that  Berry 
said  be  put  it  into  his  pocket;  that  unquestionably  might 
have  been  so,  but  it  might  have  been  drawn  out  imme* 
diatdy  afterwards.  The  defendant  has  expressly  sworn 
that  450/.  were  retained  by  Gibbs  for  the  procuration  and 
expences  attending  the  journey  and  in  executing  the  deeds. 
This  might  have  been  fully  and  satisfactorily  explained  by 
the  affidavit  of  Oibbs:  he  admits  that  he  received  SdOA, 
and  does  not  state  the  nature  of  the  disbursements.  It 
most  be  observed  that  there  were  pre-existing  annuities 
on  the  same  estate,  and  a  title  therefore  must  have  been 
famisbed  and  approved  of  before  the  transaction  in 
question  took  place.  I  am  therefore  of  opinion  that  the 
securities  must  be  set  aside,  on  the  Prothonotary's  ascer- 
faining  what  is  due  from  the  grantor  to  the  grantee  in  re- 
spect of  principal  and  interest. 

Mr.  Justice  Burrouoh. The  Legislature  has  imposed 

a  dnty  on  the  Court  in  cases  of  this  description,  and  in 
which  it  is  incumbent  on  us  to  watch  the  proceedings  nar- 
rowly and  strictly,  so  as  to  protect  persons  who  are  disposed 
or  necessitated  to  raise  money  by  way  of  annuity.  If  the  prin- 
cipal does  not  attend  himselfand  sec  the  consideration-money 
fiurly  paid  to  the  grantor,  but  sends  another  to  act  for  him  in  a 
case  of  such  importance,  he  must  be  answerable  for  the  acts 
of  such  third  person.  It  is  the  business  of  the  g^ntee 
which  is  to  be  transacted,  and  his  money  alone  is  to  be 
paid.    The  statute  provides  that  the  grantee  is  to  pay  the 
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^^M8.^      money  for  wiiidi  the  anRuity  is  to  be  graiited,  and  it  must 

be  really  aad  actually  paid.    Was,  Iben,  the  payment  in 

question  a  bond  fide  payment  I    It  is  true  that  the  money 

might  have  been  put  on  the  table,  and  afterwards  into  the 

pocket  of  the  grantor:  it  appears,  however,  that  the  moment 

this  was  done,  two  clerks  o(  Howard^ Sy  who  had  come  down 

from  Londcn  for  the  purpose  of  attesting  the  securities,  r^ 

tired  from  the  room,  and  left  Gibbs  and  the  defendant  there 

together.    It  is  positively  sworn  that  Gibbs  afterwards  re» 

tained  450/.:  it  is  but  probable  and  just  that  the  defendant 

might  have  returned  him  his  travelling  expences,  but  Gibbs 

hionel  f  has  admitted  that  he  received  350/.  for  preparing  the 

securitiesrand  investigating  the  title.     This  appears  to  me 

lo  be  extraordinary,  for  the  title  must  have  been  often  ex* 

amined  before  the  annuity  in  question  was  granted.     If  be 

y^emanded  that  sum  for  merely  preparing  the  deeds,  yet  it 

appears  that  no  bill  of  costs  was  produced  or  delivered,  or 

particulars  of  his  demand  made  out     If  that  had  been 

done,  there  might  have  been  some  colour  for  his  retaining 

that  sum;  but  the  strong  and  almost  irresistible  impression 

on  my  mind  is,  that  the  money  was  retained  by  Gibbs  as 

sworn  to  by  the  defendant,  and  I  therefore  concur  with 

my  Lord  Chief  Justice  and  my  Brother  Park  that  the 

securities  must  be  set  aside  on  the  terms  as  suggested  by 

them. 

The  Court  ordered  it  to  be  referred  to  the  Prothonotarj 
to  take  an  account  between  the  parties^  and  to  ascertaia 
what  sum  was  due  to  the  grantee  in  respect  of  principd 
and  interest,  and  to  report  the  balance ;  and  that  on  the 
payment  of  such  balance,  when  conBrmed  by  the  Coart» 
the  deeds  should  be  delivered  up  to  be  cancelled,  and  the 
jodgment  vacated,  and  all  further  proceedings  stayed  | 
and  on  these  terms  the  rule  was  made 

Absolute  (•)• 

(m)  See  Mene€  v.  Hsttmond^  mni€.  Vol.  VI.  491. 
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Canft AN  and  Others  v.  Meaburn  and  Another.  Wtdnetdmg^ 

May  7ik. 

1  HIS  was  an  action  on  the  case.    The  first  count  of  the  jbe  ctptAin  of 
declaration  stated,  that  the  plaintifis,  on  the  8th  December,  *  ibip  bu  no 
1820,  at  the  request  of  the  defendants,  caused  to  be  deli-  the  cargo  ex- 
▼ered  to  them  seventy-two  chests  of  indi&fo  of  the  value  of  cep*  "ncwei  of 

.J  °  ,  abiolate  nece*- 

70002.,  to  be  carried  and  conveyed  by  them  in  a  certain  titj: — ^There- 
ship  or  vessel  of  the  defendants',  called  the  Lady  Banks,  aTo^'tw"*" 
from  Calcutta  to  London,  and  there  to  be  delivered  to  the  p«(l  ^t  Coleuum 
pfauntiffs,  for  certain  freight  and  reward  to  be  therefore  ^t^^^  under 
paid  to  the  defendants  in  that  behalf,  the  dangers  and  ac«  *''**'  of  Uding, 
eidents  of  the  seas,  and  navigation  of  what  kind  soever,  dingers  mdac- 
save  risk  of  boats,  so  far  as  ships  were  liable  thereto,  ex*  <:*<'«n^^f^be 

*      ^  ^       ^  teas,  and  of  na- 

eepted*    That  the  defendants  received  the  indigo  accords  Tigetinn  of 
iagljr  for  the  purposes  aforesaid,  and  that  although   no  ^^^^  ^^  ^^ 
dangers  and  accidents  of  the  seas  or  navigation  of  any  cepted,  and  the 
kind  whatsoever  prevented  the  safe  carriage  and  delivery  coiuiderabie 
of  the  indiffo,  yet  that  the  defendants,  not  recfardina:  their  <*•«>■««  in^^be 

^       -^  .  ,  course  of  the 

doty  in  that  behalf,  but  contriving,  &c.  did  not  nor  would  Tojage,  and 
carry  ani*.  convey  the  indigo  from  Calcutta  to  London,  5fattH<iw***  a 
sad  there  deliver  the  same,  but  wholly  neglected  so  to  do;  sinking  state, 
and  on  tb^  contrary  thereof,  wrongfully  and  injuriously  ui"tbando*ned 
caitied  and  conveyed  the  indiero  to  the  Island  of  Maum  her,  and  placed 

'^  ^  her  and  the 

T%iiu$,  and   there  left  the  same,  which  thereby   became  cargo  at  the 
wholly  lost  to  the  plaintiffs.     The  second  count  was  simi-  v,*c^^^i^[^^* 
lar  to  the  first,  except  in  stating  in  the  breach  that  the  Coort,  who,  af- 
defendants  sold  the  indigo  at    the  Mauritius  for  1000/*  aVredbmhtT 
oaly,  which  was  6000/.  less  than  it  would  have  been  sold  be  sold;  but  it 
for  if  it  had  been  safely  and  securely  conveyed  to  London,  ti^^  cargo  might 
and  there  delivered  to  the  plaintiffs.     To  these  was  added  h*Tebeentrans- 

*  shipped  there 

a  count   in   trover ;   and   the    defendants   pleaded — Not  and  forwarded 

to  its  port  of 
destination  bj  another  vessel,  and  that  his  own  ship  might  have  been  repaired,  although  at  a 
ODOsiderabie  ezpence:-«Held,  that  the  owners  of  the  ship  were  liable  to  the  owners  of  the 
cargo,  in  an  action  on  the  case  for  non-deliverj  thereof  at  the  place  of  destination,  as  it  was 
the  dotj  of  the  captain  either  to  have  repaired  the  Tenel,  or  transhipped  the  cargo. 
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1823^       Guilty. At  the  trial  before  Lord  Chief  Justice  Dallas^  at 

Gnildhallj  at  the  Sittings  after  the  last  Michaelmas  Term, 
it  appeared  that  the  defendants  were  the  owners  of  the 
Lady  BankSj  the  captain  of  which  had,  under  a  bill  of 
lading  entered  into  at  Calcutta  in  the  usual  form,  engaged 
to  carry  the  plaintifis'  indigo  from  that  place  to  London^ 
as  stated  in  the  first  count  of  the  declaration.    The  Captain, 
on  being  called  as  a  witness  for  the  plaintiffs,  proved  that 
the  ship's  register  was  414  tons,  and  that  she  had  600  tons 
of  goods  on  board  at  Calcuttaj  where  the  indigo  was  ship- 
ped, and  from  whence  he  sailed  for  Madras  on  the  11th 
DecemheTy  1820,  where  he  arrived  on  the  29th,  and  dis- 
charged 70  tons  of  goods.     That  he  experienced  a  heavy 
gale  in  the  Madras  roads,  from  which  the  vessel  sustained 
considerable  injury.     That  he  left  Madras  for  England 
on  the  Mth  January ^  1821,  when  the  ship  having  again 
began  to  make  water,  he  put  into  7Vincomalee\  fbr  the 
purpose  of  repair.    That  he  had  to  lighten  the  ship  to 
stop  the  leak,  and  that  he  landed  eighty  bags  of  sugar  and 
repaired  her  there.    That   the  expence  of  such  repairs 
amounted  to  1000/.,  and  that  he  sold  part  of  the  cargo  to 
pay  for  them,  he  having  no  other  funds  for  that  purpose. 
That  he  stayed  at  Trincomalee  a  month,  and  then  proceeded 
on  the  voyage  for  this  country.     That  eleven  days  after- 
wards the  ship  again  beg^n  to  make  water,  and  he  was 
obliged  to  throw  part  of  her  cargo  overboard*    That  be 
afterwards  put  into  the  MauriiiuSj  where  he  arrived  on 
the  25th  March  in  a  damaged  and  sinking  state,  and  im- 
mediately applied  to  two  merchants  there,  who  advised 
him  to  put  the  ship  and  cargo  into  the  Vice  Admiralty 
Court,  to  which  he  assented,  and  which  was  accordingly 
done.    That  three  several  surveys  were  taken.     That  the 
first  estimate  as  to  her  repairs  exceeded  90,000  dollars; 
and  that  the  captain  thought  it  would   require  at  least 
40,000  to  put  her  to  sea  again.    That  it  was  necessary 
to  unload  the  cargo  to  ascertain  the  nature  of  the  damage. 


r. 
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vliicb  was  put  iato  the  GoTernment  stores  at  the  Mauritiw^         1883. 
Qoder  the  cu&toin-bouse  lock,  by  order  of  the  Vice  Adiiii*       CAnnAn 
nlly  Court  there,  who  (ifter^rards  directed  a  sale  of  the  ship     ^ 
and  car^o.    That  the  sale  of  the  indigo  lasted  two  or  three 
days*  Tliat  be  had  previously  abandoned  the  ship,  and  such 
part  of  tbe  cargo  which  was  not  damaged,  for  the  benefit 
of  tbe  underwritei's.    That  the  ship  was  sold  on  the  I8th, 
aod  tbe  indigo  from  the  21st  to  the  23d  May^  by  the  Re • 
giatrar  of  tbe  Vice  Admiralty  Court,and  the  proceeds  lodged 
ia  tbe  registry  of  that  Court.    That  the  captain  bad  no  ere* 
die  or  means  of  raising  money  at  the  Mauriliug;  that  be 
did  not  know  whether  tbe  ship  was  insured  or  not,  and  that 
be  had  no  doubt  but  that  the  repairs  would  haye  far  ex- 
ceeded her  value.    That  if  be  had  not  been  insured,  and 
the  ship  and  cargo  bad  been  bis  own,  be  would  have 
acted  as  he  did ;  but  he  admitted  that  there  were  ships  at 
tbe  MmuriiiHSf  in  which  the  cargo  might  have  been  tran- 
shipped and  forwarded  to   this  country...Tlie  plaintiffs 
then  called  the  captain  of  another  vessel,  who  was  at  the 
Mauritius  when  tbe  defendants*  ship  came  in,  who  stated, 
that  on  her  being  unloaded,  it  was  discovered  that  she  had 
sprung  a  leak,  and  that  she  required  caulking  and  consi* 
derable  repairs  in  her  copper.    That  he  had  then  a  ship  at 
tbe  Mauritius  ready  to  take  in  her  cargo,  and  that  he  ad* 
viMd  tbe  defendants'  captain  to  put  it  as  well  as  his  crew 
OB  boani  the  witness's  ship,  and  have  nothing  to  do  with 
tbe  Vice  Admiralty  Court,  as  it  would  put  his  owners  to 
■onecessary  delay  and  expence.     That  lie  thought  the  de* 
leadaiits'  ship  might  have  been  repaired  for  2^500/.  at  the 
atmoat;  and  that  she  was  afterwards  repaired  by  the  pur- 
chaser, and  ready  for  sea  before  he  left  the  island,  which 
was  in  the  month  of  «/a/y,  1821;  and  that  the  repairs  were 
cooipleted  in  about  a  month  from  tbe  time  of  the  sale. 

For  tbe  defendants,  it  was  submitted,  that  this  could  not 
baconaidered  as  a  question  between  the.  assured  and  un- 
darwritera,  hut  aa  between  tbe  plaintilBG^.as  owners  of  tba 

▼OL.  vra.  K 
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}^^^.  cargo,  and  the  defendants  in  tbeir  character  of  earrienr, 
and  that  tbey  could  only  be  responsible  for  a  breach  of 
duty  resulting  from  the  contract  under  which  the  indigo 
was  to  be  conveyed.  That  by  the  bill  of  lading,  the  dan^ 
gers  and  accidents  of  the  seas  were  excepted  ;  and  that  it 
appeared  from  the  evidence,  that  the  vessel  had  so  far  sus«» 
tained  an  injury  from  the  perils  of  the  sea,  as  to  warrant 
the  captain  in  selling  her,  or,  at  ail  events,  that  there  had 
been  no  tortious  conversion  by  the  defendants,  and  that 
they  could  not  be  responsible  for  the  acts  of  their  captain. 
.-Jiis  Lordship  left  it  to  the  jury  to  consider, /ir^/,  whether 
the  captain  could  have  repaired  the  ship;  and,  secondly^ 
whether  .the  cargo  could  have  been  transhipped  at  the  Maum 
rUiuSf  so  as  to  have  been  forwarded  to  the  port  of  itsdesti*- 
nation :  and  he  intimated  an  opinion,  that  if  it  could  have 
been  so  transhipped,  the  captain  was  bound  to  have  caused 
such  transhipment  to  have  been  made;*  They  found  botll 
these  points  in  the  affirmative,  and  accordingly  gave  a  ver^ 
diet  for  the  plaintiff. 

Mr.  Serjeant  Vavghan^  having  in  the  last  Term  obtained 
a  rule  nt^f,  that  this  verdict  might  be  set  aside  and  a  new 
trial  granted,  on  the  grounds,^rs/,  that  the  merits  of  the 
case  had  not  been  decided  by  the  verdict  of  the  jury;  and 
seoandijft  that  they  had  been  misdirected  by  his  Lord** 
ship:  submitted,  ^firsi^  that,  at  all  events,  the  defendants 
could  not  be  considered  responsible  for  the  miscon^ 
duct  of  their  captain  in  the  sale  of  the  cargo.  That  they 
merely  stood  in  the  character  of  owners  of  the  vessel^ 
and  that  the  declaration,  although  framed  in  tori^  was 
founded  on  a  breach  of  the  defendants'  contract,  as  suck 
owners,  for  not  having  conveyed  the  cargo  to  its  place  of 
destination.  That  such  contract  was  not  only  put  an  end  to 
by  the  perils  of  die  sea,  but  fell  expressly  within  theexcep- 
tioR  in  the  bill  of  lading  under  which  the  indigo  in  question 
shipped  hf  the  plaintiffs'  agents  at  Calcutta.     The 
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sde  took  place  under  the  express  direction  and  authority        j^y^l^ 
of  llie  Vice  Admiralty  Court  at  the  Mauritiyst  and  the      Cannan 
captain  cannot  be  considered  as  a  tort^easoTf  as  it  was  not     Mra^burw. 
aanctioned  by  him.    The  plaintiffs'  remedy,  therefore,  was 
either  agamst  the  Judge  or  officers  of  that  Conrt,  who  di-^ 
reoted  and  assisted  in  the  sale.     The  captain  was  justified 
in  abandoBiiig  the  cargo  for  the  benefit  of  the  nnder-^ 
writers,  and  was  not  obliged  to  tranship  it«     in  Abbott  on 
Shipping  (a),  it  isstated  in^terms,  that  if  the  captain  be  pre^ 
Fentedirom  reaching  the  place  of  destination,  by  an  injury 
dose  to  the  ship  through  a  peril  of  the  sea,  he  is  at  liberty 
to  ^ranabip,  but  no  absolute  duty  is  imposed  on  him  to  do 
so.    Here,  the  voyage  was  terminated  by  the  atate  the  ^ 

vessel  was  in  at  the  Mauritius  ;  and  when  the  cargo  was 
deposited  in  the  storehouses  "there,  the  captain  became  the 
agent  or  servant  of  its  owners,  and  was  not  bound  to  traO'- 
it  as  stated  by  his  Lordship  to  the  jury. 


Mr.  Serjeant  Lens  and  Mr.  Serjeant  Taddy  now  shewed 
caose*  The  questions  submitted  to  the  jury  at  the  trial 
not  oiriy  roost  properly  left,  but  their  verdict  directly 
the  justice  of  the  case,  and  consequently  cannot  be 
disturbed.  The  question  of  law  as  to  the  duties  or  respon* 
#>ilities  of  the  defendants  does  not  arise ;  and  according  to 
#ie  terras  of  their  engagement,  they  were  bound,  as  owners 
of  the  vessel,  to  have  conveyed  the  indigo  in  question  to 
its  place  of  destination,  and  could  only  be  excused  from 
sa  <toSng,  "by  mi  actual  loss  from  perils  of  the  sea.  But,  on 
^b«  contrary,  it  •appears  from  the  evidence  that  no  such 
ksa  had  taken  place,  either  in  all  or  in  part,  or  through 
any  of  the  dangers  contemplated  by  the  shippers  at  the 
tme  of  Ibe  shipment.  By  the  sale  at  the  Mauritius^  the 
ttrgo  i^i'asaltogetber  taken  out  of  the  control  of  its  owners; 
and  ahboiigfb  it  may  be  said  that  the  defendants  were  ex- 

<a)  4tli  Edit.  S51. 
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-l^f^  cused  from  the  completion  of  their  contract  by  the  excep* 
Caxnan  tion  in  the  bill  of  lading,  and  that  they  were  not  bound  to 
Mbabvbn.  deliver  the  cargo  absolutely  as  in  a  case  between  the  assurer 
and  assured;  still,  an  unconditional  obligation  was  imposed 
on  them  to  cairy  at  all  events,  unless  the  completion  of  the 
voyage  was  wholly  and  absolutely  prevented,  and  rendered 
impossible  by  the  perils  of  the  sea.  Although  the  ship 
might  have  received  considerable  damage,  it  did  not  pre- 
vent  the  delivery  of  the  cargo;  and  although  it  might 
have  been  deteriorated  or  received  some  damage,  yet  it 
might  have  been  transhipped  and  delivered  in  its  dam« 
aged  state,  or  that  part  only  might  have  been  sold,  and 
that  which  had  received  no  injury  should  at  all  events 
Jiave  been  forwarded.  The  sale,  too,  was  efi'ected  without 
the  knowledge,  privity,  or  consent  of  the  owners  of  either 
the  ship  or  cargo;  and  it  appears  that  the  vessel  was  af- 
terwards repaired  by  the  purchaser;  she  might,  therefore, 
have  proceeded  on  her  voyage,  and  brought  home  the 
iwhole  of  the  cargo  after  such  repairs  had  been  effected. 
At  all  events,  it  was  the  duty  of  the  captain  to  have  tran- 
shipped it  on  board  the  vessel  offered  him  for  that  pur- 
.  pose;  and  although  he  adopted  another  and  unjustifiable 
course,  it  affords  no  excuse  for  the  defendants,  as  his 
owners,  nor  can  they  be  relieved  from  their  liability  by 
any  of  the  proceedings  which  took  place  in  the  Vice  Ad* 
miralty  Court,  as  it  appeared  from  the  different  surveys 
made  under  the  direction  of  that  Court,  previously  to  the 
sale,  that  the  ship  might  have  been  repaired;  and  although 
the  expence  attending  such  repairs  might  afford  a  vindica- 
tion for  the  sale  as  between  the  captain  and  his  owners, 
still  it  would  form  no  ground  of  excuse  with  regard  to  the 
plaintiffs,  as  owners  of  the  cargo.  Independently  of  that, 
however,  it  is  quite  clear  that  the  Vice  Admiralty  Court 
bad  no  jurisdiction  or  authority  to  issue  any  order,  even 
for  the  sale  of  the  ship,  and  much  less  so  of  the  cargo. 
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Tlmt  WBJi  expressly  decided  ia  Beid  r.  Darby  (a),  the  18» 
correctness  of  which  decision  has  nerer  since  been  doubted 
or  iinpu|riied.  It  is  therefore  iinmaterinl  to  consider  whe- 
ther the  sale  was  effected  under  the  sanction  of  that  Court 
or  not;  and  as  it  was  made  illegally  and  unjustiBably,  it 
is  of  itself  eridence  of  a  conversion,  as  far  as  regards  the 
plaintiffs,  as  the  owners  of  the  cargo.  The  authority  and  duty 
of  the  master  of  a  TCKsel,  in  cases  of  this  description,  was 
most  ably  and  lutninously  explaineil  by  Sir  W.  Scoit  (now 
LofiSiowell)  in  the  case  of  the  Gratiiudine  (6),  who  ruled 
that  the  utmost  he  can  do,  even  in  a  case  of  extreme  ncces* 
sicy,iii  to  hypothecate  the  ship  and  cai^o,  but  that  he  is  not 
authorised  to  proceed  to  an  absolute  sale.  But  the  verdict 
of  the  jury  b  decisive  on  this  point ;  for  they  have  found 
that  the  cargo  might  have  been  transhipped  and  carried 
to  its  place  of  destination,  in  which  case  only  the  obligation 
imposed  on  the  defendants,  as  carriers,  would  have  termi- 
nated and  been  fully  completed.  The  cases  of  Wilson  v. 
Millar  (c),  and  Wilson  v.  Dickson  (cO,  are  decisive  to 
shew  that  a  captiain  is  not  justified  in  selling  the  cargo  at 
a  foreign  port,  although  it  be  impossible  to  prosecute  the 
original  voyage,  and  although  a  sale  might  be  the  most 
beneficial  course  for  the  owner.  In  the  former,  Lord 
Elknboro^gh  said,  that  **  nothing  but  extreme  necessity 
would  warrant  the  master  in  making  a  sale  of  any  part  of 
the  cargo;  and  he  would  not  say  that  even  extreme  neces* 
sity  would  have  warranted  him  in  selling  the  whole:  that 
he  might  have  raised  something  by  way  of  hypothecation, 
bot  that  be  was  absolutely  a  stranger  to  the  dominion 
over  the  ship  and  goods,  and  was  bound  to  send  back  to 
receive  tlie  further  directions  of  the  owner,  although  the 
consequence  might  not  be  so  beneficial  to  the  latter." 
Here,  however,  no  such  necessity  existed,  as  the  indigo  was 

(«)   10  East,  143. (6)3  Rob.  Adm.  Rep.  840. (c)  «  Stirk. 
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.18^.       neither  destroyed  nor  deteriorated  in  value ;  and  althougii 
Cannan       it  might  bave  been  inconvenient  and  expensive  to  tran* 

McABumv.  ^ip  >^  s^ill  ^^^  captain  had  the  fall  means  of  doing  so; 
instead  of  which,  he  consented  to  its  sale  by  the  Vice  Ad- 
miralty  Court,  and  thus  wholly  deprived  the  owners  of 
any  property  they  might  have  in  it,  although  the  ship 
itself  might  have  been  repaired,  and  the  cargo  conveyed 
in  her  to  its  destined  port.  This,  therefore,  clearly 
amounted  to  a  conversion  as  far  as  regards  the  plaintiffs' 
right  to  recover  in  this  action,  or,  at  all  events,  renders  the 
defendants  liable  t(f  them  for  a  breach  of  duty  under  the 
second  count  of  the  declaration.  By  taking  an  obligation  on 
themselves  to  convey  the  indigo,  they  were  bound  to  have 
seen  it  properly  executed ;  and  as  the  captain  was  their 
agent  for  this  particular  purpose,  they  were  responsible 
for  bis  acts :  and  he  had  not  only  no  discretion  vested  in 
him  to  sell,  but  was  most  properly  advised  not  to  go  into 
the  Vice  Admiralty  Court  as  it  might  tend  to  prejudice 
his  owners.  In  Abbott  on  Shipping^  it  is  said,  that  (a) 
*^the  disposal  of  the  canrgo  by  the  master  is  a  matter  that 
requires  the  utmost  caution  on  his  part.  He  should  always 
bear  in  mind  that  it  is  his  duty  to  convey  it  to  the  place  of 
destination.  This  is  the  purpose  for  which  he  has  been 
entrusted  with  it,  and  this  purpose  he  is  bound  to  acconw 
plish  by  every  reasonable  and  practicable  method.  Every 
act,  that  is  not  properly  and  strictly  in  furtherance  of  tbi»' 
duty,  is  an  act,  for  which  both  be  and  his  owners  may 
be  made  responsible:  and  tbe  law  of  England  doea 
not  recognise  the  authority  of  any  tribunal,  or  officer,  ad* 
ing  upon  his  sugg^tion  or  at  his  instance,  but  will  scmti* 
nize  their  acts  as  much  as  his  own."  And  the  case  of 
Hunter  v.  Prinsep  (6),  and  several  other  authorities  are 
quoted  in  support  of  that  doctrine.  Again,  it  is  there 
said  (cX  that  '*if  by  reason  of  the  damage  done  to  the 

(a)  4fh  Edit.Vil. (h)  10  East,  S7a. (c)  Abbott,  t5U 
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abifH  or  through  wrdI  of  necesmry  rtiaterialsy  she  cannot       >i^^ 
be  repaired  at  all,  or  not  without  very  great  loss  of  time/ 
the  master  is  at  liberty  to  procure  another  ship  to  trans- 
port the  cargo  to  the  place  of  destination.    But  if  his  e<wn 
ship  can  be  repaired,  he  is  not  bound  to  send  the  cargo  by 
another,  but  may  detain  it  till  the  repairs  are  made,  and 
even  hypothecate  it  for  the  expence  of  them ;  that  is,  sup- 
posing it  not  to  be  of  a  perishable  nature;  if  it  be  ef  sucb 
a  natsre,  be  ought  either  to  tranship  or  sell  it,  according 
•i  the  one  or  the  other  will  be  most  beneficial  to  ilni 
■MTchanl."     In  the  case  of  the  M&rcitrius^  Sir  WilliaWi 
Seait  said  (a^^^The  master  certainly  is  the  agent  of  the 
9mwst  of  the  vessel,  and  can  bind  him  by  his  contract  oi^ 
hk'iiiiMen^tict^  but  he  is  liOt  the  agent  of  the  owners  of 
the  cargo,  imless  expressly  so  constitnted  by  them.    Id 
eases  of  insurance  and  in  revenue  cases,  where,  it  is  said^ 
ibesct  of  the  master  will  aJffiN;t  the  cargo,  it  is  to  be  6b^ 
servedy  that  the  ground  on  which  they  stand  is  wholly 
diSerent.     In  the  former,  it  is  in  virtue  of  an  express  con- 
traet  which  governs  the  whole  case;  and  in  revenue  cases 
it  proceeds  from  positive  laws,  and  the  necessary  strictness 
ef  all  fiscal  regulations."     £xcept,  therefore,  in  cases  of 
HMNiraiice  or  the  revenue,  the  captain  can  only  be  consi- 
dered as  the  agent  of  the  owner  of  the  ship  and  not  of  the 
ea^o.     Connecting  the  fects  of  this  ease  with  justice  and 
principle,  ultheugh  the  captain  might  not  be  bound  to 
tmisbipy  still  it  was  his  duty,  under  the  circumstances,  to 
have  used  every  means  hi  his  power  to  forward  the  cargo, 
which  he  was  bound  by  the  bill  of  lading  to  deliver,  iroleaB 
be  waa  altogether  prevented  from  so  doing  by  the  perils  of 
the  sea ;  and  as  an  ofier  was  made  him  for  that  purpose,  it 
takes  it  oat  of  the  ex^ception,  and  the  captain  must  be  eon* 
sidereal  as  standing  in  the  situation  of  a  carrier  by  hmd, 
who,  if  bis  waggon  breaks  down    in   the  coarse  of   a 

.  (a)  1  Rob.  Adm.  Rep.  84. 


188  C ASB8  IN :  EASTBH.  TBRBT,  .   . 

i<M83>^      journey,  is  bound  to  .forward  the  goods  by,anothert>  antii 
they  arrive  at  their  place  of  desliimtion. 

Mr*  Serjeant  Vanghan,  in  support  of  the  rale,  submit- 
ted, in  the  first  place,  that  the  o^vner  of  a  ship  conid  not 
be  bound  to  repair  at  aii  events,  and  at  any  sacrifice,  in  a 
case  as  between  him  and  the  owners  of  the  carg^.  5e- 
condfyf  that  the  captain  was  not  bound  to  transliip  by 
any  legal  obligation;  and,  lastly ^  that  under  the  cireiim- 
stances,  the  defendants,  as  ship  owners,  could  not  be 
deemed  responsible  for  the  acts  of  their  captain,  as  the  re- 
lation  in.wJiich  lie  stood  to  them  as  agent  or  servant  had 
ceased  at  the  Mauriiius^  and  that  the  voyage  had>  termi« 
nated  by  the  perils  of  tlie  sea.  From  the  moment  the 
vessel  arrived  there,  the  captain  ceased  to  be  atr  agent  til 
bis  owners;  and  even  if  he  had  been  guilty  of  a  tortious 
act,  he  alone  is  liable :  and  the  case  of  Wilson  r.  Dieksom 
i»  decisive  to  shew,  that  if  a  loss  be  occasioned  by  the  mis* 
conduct  of  the  master,  who  was  also  part  owner,  it  will  not 
incur  any  liability  on  bis  joint  owners  beyond  the  value  of 
the  ship  and  freight.  Here,  the  action,  though  laid  in 
torir  is  founded  on  the  contract  contained  in  the  bill  of 
lading,  and  on  which  tlie  declaration  is  firamed ;  and  it  is 
e](pressly  alleged,  that  although  no  dangers  or  accidents 
of  tlie^eea  prevented  the  carriage  of  the  goods,  yet  that 
the  defendants  would  not  carry  and  convey  them.  The 
word  carry  can  only  apply  to  the  particular  vessel  in 
which  tlie  igoods  were  shipped,  and  the  defendants  were 
not  bound  to  tranship  or  cause  them  to  be  carried  by 
another  vessel.  Although  the  ship  might  have  been  re- 
paired, <  the  eKpenoe  attending  such  repairs  should  be 
locked  at  ;^  and  though  it  mif^ht  have  been  the  duty  of  the 
capilain  to  use  every  means  in  his  power  to  bring  home  the 
c:fNrgo,  in-acase  as  between  the  assured  and  the  under* 
writers,  still  it  was  a  far  diflferent  question  as  between  him 
and  the  owners  of  the  cargo.,   Iir  the  former  case,  if  the 
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«tfgo  bad  been  IraMbipped*  and  was  afterwards  loef^  tbe       Jtas. 
policies  would  be  allogetber  void... 

[Mr.  Justice  Park — In  Plantamowr  v.  Staples  (a),  it 
was  decided  that  the  owners  of  goods  insured  were  not 
preoliided,  by  the  act  of  shifting  tbe  goods  froin  one  ship 
lo  another,  from  recof ering  an  average  loss  arising  from 
the  capture  of  tbe  latter  ship,  if  they  acted  for  tbe  benefit 
of  all  conc^ned,] 

Here,  by  the  terms  of  the  bill  of  lading,  the  defendants 
sadertook  to  deliver  the  cargo  unless  prevented  by  the 
perils  of  the  sea;  and  the  plainlills  haring  averred  that 
there  were  no  such  perils,  they  should  have  been  prepared 
to  pfwve  it  in  every  respect:  but  it  appears  tliat  there 
an  absolute  jettison,  as  it  was  necessary  to  throw 
of  tbe  goods  Overboard  in  order  to  prevent  the  ship 
frorifr  Mikiag  before  she  arrived  at  the  MaurUiu$^  and 
when  alie  got  there  she  was  in  the  greatest  possible  dis* 
traa.  The  only  fault  imputable  to  the  captain  is,  by  his 
patting  tbe  ship  and  cargo  under  the  control  of  the  Vice 
Admiralty  Court ;  but  the  sale  was  made  by  their  author- 
ity alone;  and  if  the  Registrar  acted  improperly  in  so 
doing,  he  alone  is  responsible  in  law  to  the  plaintiffs. 
Tbe  adventure  was  thereby  put  an  end  to,  and  eo  imtanH 
that  Court  was  put  in  possession  of  the  ship  and  cargo, 
tbe  liability  of  the  defendants,  as  ship  owners,  was  deters 
mitied.  In  tlie  ease  of  the  Oratiiudine  it  was  held,  that  a 
masicr  night  hypothecate  his  cargo  on  freight,  for  repairs 
ia  a  foreign  port,  where  such  repairs  were  necessary  for 
the  proaecntion  of  his  voyage:  and  Sir  William  Scott 
there  (6)  put  the  case  ofa  ship  driven  into  port  with  a  pe- 
rishable cargo,  where  the  master  could  hold  no  correa- 
pofidence  with  the  proprietor,  and  the  vessel  being  una- 
ble to  proceed,  or  to  stand  in  need  of  repairs  to  enable  her 
to  proceed  in  time  :.-.^  In  such  emergencies,  (said  that 

(»)  1  Tern  Bsp.  6t  l»  »><#!%<*)  8  IMk  ^^ 
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laas^^  learned  Judge,)  the  authority  of  agent  it  neoeasarily  de» 
voiced  upon  bim,  unless  it  could  be  supposed  to  be  the 
policy  of  the  law,  that  the  cargo  should  be  left  to  perish 
without  care.  What  must  be  donef  He  must  in  such 
case  exercise  his  judgment,  whether  it  would  be  better  to 
tranship  the  cargo,  if  he  has  the  means,  or  to  sell  it.  It 
is  admitted  in  argument  that  he  is  not  absolutely  bound 
to  tranship ;  he  may  not  have  the  means  of .  tranship^ 
ment ;  but  even  if  he  has,  he  may  act  for  the  best  ib  de- 
ciding to  sell ;  if  he  acts  unwisely  in  that  decision,  still 
the  foreign  purchaser  will  be  safe  under  bis  acts.  If  ii# 
bad  not  the  means  of  transhipping,  he  is  under  an  Mi* 
gation  to  sell,  unless  it  can  be  said,  that  he  is  under  an  ob* 
•  ligation  to  let  it  perish.'^  It  is  clear,  therefore,  he  may 
exercise  his  discretion ;  and  in  a  case  where  a  cargo  can* 
not  be  forwarded  or  carried  ferther  in  the  ssune  vessel,  io 
consequence  of  an  injury  she  may  have  sustained  by  the 
perils  of  the  sea,  the  voyage  is  terminated,  and  the  captain, 
through  unavoidable  necessity,  becomes  the  agent  for  the 
owner  of  the  cargo,  and  the  relative  situation  of  master 
and  servant,  as  between  him  and  the  owners  of  the  ship, 
then  ceases,  and  the  latter  cannot  be  considered  respon- 
sible for  his  acts»  Sir  William  Scott  also  put  tlie  case  of 
a  cargo  not  instantly  perishable  (a),  but  that  it  couM 
await  the  repair  of  tlie  ship^  the  master  being  a  stranger 
in  a  foreign  port,  and  in  a  state  of  distress,  without  an  op- 
portunity of  communication  with  the  owners  or  tlieir 
agentUi-^*  What  (asked  bis  Lordship)  is  his  duty  under 
such  circumstances  ?  It  may  be  answered  generally,  to 
look  out  for  the  means  of  accomplishing  his  contract,  if 
possible ;  that  is,  the  safe  conveyance  of  the  property  en- 
trusted to  bis  carcy  in  th€U  same  vehicle  which  he  had 
contracted  to  furnish.  It  is  admitted,  that,  though  em* 
powered  to  tranship,  he  i»  not  bound  to  tranship."    This, 

(c)  3  Rob.  S6l. 
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ttewifero,  differ*  from  the  caie  of  a  carrier  by  land,  who  ^  ms>^ 
engag^ea  to  conrey  goods  entmated  to  bioi  to  the  end  of 
te  joaraey,  witboat  being  confined  to  any  particular  dcM 
scription  or  change  of  vebicle  for  sucb  a  purpose ;  but 
,  by  the  terns  of  the  bill  of  lading,  the  cargo  is  to  ba 
▼eyed  by  one  and  the  same  ship,  unless  prerented  by 
the  perils  of  the  sea.  Although  the  case  of  Ploniam^ur 
▼•  Siapieg  has  decided  that  a  policy  of  assurance  is  not 
▼aeated  by  a  transhipment  of  the  cargo,  still,  in  a  case  of 
Ibis  description,  where  the  master  had  no  means,  an  J  bad 
beco  actually  obliged  to  throw  part  of  the  cargo  over* 
board  from  the  great  danger  tbe  ship  was  exposed  to 
before  ber  arriral  at  the  Mauriiims^  he  had  a  clear  right 
lo  exercise  a  discretion  on  the  subject,  and  was  al  all 
ensMa  not  bound  to  tranship  the  remaining  part  of  the 
cargo  by  another  TesseK  Although  in  fFiUon  v.  JUilkut 
it  was  laid  down  by  Lord  Ellenbarough  that  notkiag  bol 
sxtreme  necessity  would  warrant  the  master  in  making  a 
ade  of  any  part  of  a  cargo,  yet  there  the  Tessel  was  cap* 
tared,  and  afterwards  released,  and  the  remaining  part  c»f 
Ae  cargo,  consisting  of  perishable  commodities,  was  sold 
St  a  trifling  sum  by  the  captain ;  and  Lord  Ellemborough 
mid  (a),  **  The  owners  could  not  be  responsible  for  the 
aaeonamanicated  act  of  the  captain,  which  they  could 
ieitber  approve  of  nor  repudiate ;  that  for  tbe  negligence 
Aey  were  equally  liable,  but  that  the  conversion  was  his 
soKtaty  act.''  So,  here,  the  sale  could  not  be  conaidered 
10  hare  been  made  under  the  authority  of  the  defendaots^ 
ss  ownera  of  tbe  ship,  nor  as  being  their  act.  Tbe  captain 
was  only  their  agent  for  the  purpose  of  conveying  the 
aurgo  committed  to  bis  cbai^,  and  if  be  has  been  guilty 
if  a  tortious  act  in  acquiescing  in  the  sale,  or  exceeded  hia 
aatbority  in  so  doing,  the  plain tifis  have  their  remedy 
agaiast  bim  or  the  Judge  or  officers  of  the  Vice  Admiralty 

(«>  9  Stark.  4. 
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189S*        Court,  who  sanctioned  and  directed  the  sale^    Although 
CiNNAN       in  Freeman  r.  The  East  India  Company  (a),  it  was  held 

MiAi'uBir.     ^^^^  ^'^®  captain'  has  no  authority  to  sell  the  cargo  except 
in  cases  of  absolute  necessity,  and  that  a  purchaser  at  such 
sale  acquires  no  title  to  property  sold  under  it,  yet  Mr* 
Justice  Best  tlicre  said  (6),  that  ^  in  a  sea  voyage  difficult 
ties  often  occur,  from  which  journies  by  land  are  exempt. 
That  tlie  authority  of  the  master  of  a  vessel  roust  increasCf 
in  proportion  to  the  difficulties  that  he  has  to  encounter. 
That  if  a  storm  or  accident  disables  the  ship  from  proceed- 
ing on  her  voyage,  and  tbemaster  finds  himself  in  a  country 
where  money  can  only  be  procured  to  pay  fur  her  repairs 
by  sale  of  ipart  of  the  cargo,  the  necessity  of  his  crew,  as 
Lord  Stowell  Jias  expressed  it  in  the  Graiitudine^  forces 
upon  him  an  authority  to  sell.     So,  if  the  ship  be  inc9rp»» 
ble  of  repair  in  a  foreign  port,  and  the  cargo  be  perishable^ 
or  no  place  can  be  got  to  secure  it  tn,iiltbougb  the  voyag«t 
beat  an  end,  it  would  be  better  for  the  owner  of  the  cargo 
that 'it  should  be  sold  than  left  to  perish,  and  the  master 
might  in  such  case  sell  the  whole/'    That  reasoning  is 
precisely  applicable  to  the  present  case;  as  it  appears  that 
the  captain  was  obliged  to  unload  the  whole  of  the  cargo 
in  order  to  ascertain  what  damage  the  ship  had  sustained, 
and  which  was  consequently  put  under  the  directions  of 
the  Vice  Admiralty  Court,  when  any  control  the  captain 
might  have  had  over  it  was  altogether  determined  ;  and  the. 
expence  of  the  repairs  would  have  been  so  great  as  to 
frustrate  the  whole  adventure.    He  therefore,  most  pro* 
perly,  made  an  abandonment  of  the  ship  and  cargo;  act- 
ing in  the  one  case  as  the  agent  of  the  owners,  and  in  tlio 
other  :for  the  benefit  of  the  underwriters.     Although  be. 
might  have  been  bound  to  repair  as  to  the  latter,  it  is  a 
far  different  question  as  far  as  it  regards  the  owners  of  tbe 
add  it  cannot  be  contended  for  a  moment  that  the 

(«)  5  B«ra.  &  AM.  6l7.T-^&)  Jd.  MS. 
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owner  of  a  ship  is  bound  to  incnr  the  expences  of  repair-  ^  18g3« 
ing  iierywhen  it  had  been  previously  ascertained  tliats«uch 
expences  would  be  so  g^reaf :  and  as  no  leg^al  obligation  was 
imposecl  on  the  captain  to  traiisMp,  the  defendants  cannot 
be  considered  amenable  for  his  acts,  and  inore  particularly 
so,  as  tbe  sale  was  effected  by  the  order  of  the  Vice  Adini* 
ndty  Conrf,  which  tliereby  exonerated  him  from  any  per- 
sonal responsibility  to  the  plaiutiffsy  as  tbe  owners  of  part 
oflhecargo. 

Lord  diief  Justice  Dallas..^I  told  tbe  jnry,  that  under 
the  cfrcomstances,  as  proved  at  the  trial,  it  was  a  duty 
incombent  on  the  captain  to  have  transhipped  and  sent 
on  tbe  plaintiffs*  g^oods,  if  he  could  have  done  so;  and  they 
fomd  that  be  had  every  means  afforded  him  for  so  doing. 
Indeed  tbe  facts  of  this  case  areas  strong  as  tliey  can  pos« 
siUy  be«    Another  ship  was  ready  at  the  Mayriiiaa  to 
take  the  wliole  of  the  cargo  on  board,  tlie  coptain  of  which 
actoolly  oflfered  to  do  so,  and  forward  it  to  this  country. 
It  appears  to  nie  that  it  would  be  extending  the  doctrine 
fehtive  to  the  duties  of  tbe  master  of  a  vessel,  if,  under 
these  circnmstances,  we  were  to  hold  that  he  was  justified 
in  selling  the  cargo.     I  think  no  such  distinction  exists 
between  owners  and  tlieir  captains  as  has  been  contended 
ibr  by  my  Brother  Vanffhan  in  the  course  of  the  argu- 
ment $  and  it  is  too  much  to  say  that  the  latter  might  frus- 
trate the  voyage,  and  leave  the  cargo  half  way.     It  seems 
to  me  to  militate  against  sense  and  justice;  and  I  therefore 
thought  at  tlie  trial,  that  under  the  facts  of  this  case,  the 
captain  was  bound  to  have  forwarded  the  goods.    If  I  was 
wrong  in  that  opinion,  the  consequence  will  be,  that  there 
most  be  anew  trial,  as  the  jury  adopted  it  by  their  find- 
mg.     I  also  told  them  that  no  valid  or  legal  distinction 
could  be  drawn  between  this  and  other  cases  relating  to 
owners  of  ships  and  their  captains;  tbe  duties  of  whom 
were  most  folly  and  properly  {»ointed  out  by  elementary 


^919-^  ivtiters  in  several  excellent  treatises  on  tbis  subject.  I 
therefore,  on  the  whole,  thought  that  the  defendants,  as 
the  owners  of  the  ship,  were  responsible  for  the  acts  of 
their  captain ;  if  I  was  wrong,  as  I  before  observed,  there 
must  be  a  new  trial :  but,  speaking  for  myself,  even  after 
the  able  argument  we  have  just  heard,  I  aoi  unable  to  see 
any  just  grounds  for  altering  the  t^inion  I  before  enter- 
tained* 

Mr.  Justice  Park. — I  am  clearly  of  opinion  that  there 
is  no  ground  for  a  new  trial.  My  Lord  Chief  Justice  not 
only  most  properly  left  tbis  case  to  the  jury,  but  he  was 
fully  justified  by  law  in  so  doing.  It  has  been  most  ably 
argued  by  my  Brother  Vayghan,  who  ha^  principally  con« 
fined  himself  to  the  terms  of  the  bill  of  lading;,  by  which  it  has 
been  said  ih^t  the  defendants' contract  is  limited:  that  instrii*- 
men€  i^in  the  nature  of  a  receipt  of  goods  by  the  owners  of 
tb<eiship,  and  by  which  tbey  undertake  to  convey  them,  as  in 
the  case  of  common  carriers;  and  in  the  eye  of  the  law  the 
owner  as  well  as  the  master  are  considered  and  treated  as 
^oeb^  and  arecbargeable  on  the  custom  of  the  reafm.  Wbart 
true  distinction  can  be  drawn  between  them  and  the  owners 
4>f  a  waggon  and  their  waggoner  who  drives  their  horses, 
add  for  whose  acts  they  are  responsible  ?  It  is  dear  that 
the  owners  of  a  ship  are  equally  liable,  unless  they  be  e<» 
eepted  by  the  terms  of  the  bill  of  lading,  which  protects 
them  from  losses  by  the  acts  of  God  and  the  King's  ene- 
mies. It  is  true  that  a  loss  by  perils  of  the  sea  lalb 
within  the  former  exception ;  but  here  the  facts  of  the 
4!ase  altogether  rebut  such  a  loss,  and  the  exception  can- 
Jiof  be  ^tended  by  implication*  It  is  a  well-known  and 
established  principle,  that  a  captain  or  inaster  of  a  vessel 
can  only  be  justified  in  selling  acargoin  cases  <>f  extreme, 
er,  I  may  say,  ineiritable  necessity.  According  to  the  law 
in  the  times  of  Lord  HaU  and  Lord  HoU,  a  great  jealousy 
/existed  as  to  the  course  to  be  ^purmied  by  a  captain  of  a 
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^ip,  and  the  daogw  to  which  the  owoers  might  be  tub*  ^^8&^ 
jseted  by  his  acts  ia  a  foreign  port  la  the  case  of  Tre* 
memkere  v.  Tregiliam  (a).  Lord  Chief  Justice  Hale  held, 
that  the  master  had  no  authority  to  sell  the  ship  or  aay 
part  of  it,  srnd  that  his  sale  would  transfer  no  property  to 
the  buyer,  even  in  cases  of  uuyielding  necessity.  That 
was  a  case  where  the  ship  was  in  inevitable  dauger,  her 
tackle  and  rigging  were  broken,  and  there  was  scarcely 
any  hope  of  saving  her  or  any  part  of  her.  That  doctrine, 
however,  has  been  lately  broken  in  upon ;  but  even  now 
it  most  be  a  case  of  extreme  or  inevitable  necessity  to 
justify  the  master  in  proceeding  to  a  sale,  and  such  neces* 
sity  coofirms  that  general  rule.  This,  however,  it  must  be 
observed  is  the  rule  as  to  the  sale  of  a  ship,  but  its  appli^ ' 
oatioD  is  Biach  stronger  in  a  case  relating  to  the  cargo.  The 
dodnse,  therefore,  as  laid  down  by  Lord  Hale  appears  to 
me  to  be  rather  fortified  than  otherwise,  although  it  cannot 
beeonaideredas  an  established  or  general  rule.  Tiie  first  case 
ia  which  that  question  was  fully  discussed  was  that  of  the 
GrmiUudine^  in  which  Sir  /Fillium  Scott  delivered  one  of 
the  moat  clear  and  elaborate  judgments  ever  pronounced 
hy  a  Judge  in  this  country;  throughout  the  whole  of 
which,  Jie  considered  that  the  master  could  only  exercise 
the  power  o^  hypothecating  or  binding  the  cargo,  for  the 
ispaifs  of  the  ship,  in  order  to  efiect  the  prosecution  of  the 
voyaga«  in  Ibe  case  of  a  severe  necessity  (A).  At  the  thus 
oC  that  decision,  no  authority  could  be  found,  with  the 
exception  of  the  case  of  Justin  v.  Ballam  (c),  which  au« 
thoriaed  the  master  to  hypothecate  the  cargo.  And  in  Reid 
V.  Darby  Lord  Ellenborough  said  (d)^  that  '^  no  instance 
ksd  been  discovered  in  the  Admiralty  Court  at  home,  nor 
esold  any  tenps  be  found  in  the  Vice  Admiralty  commission, 
ocaqr-  principle  on  which  the  practice  could  be  sustained 


(«)  I  Sid.  452. ih)  3  Rob.  Adm.  Rep.  271. {c)  1  Salk.  34; 

S.  C.  %  Ld.  Ravm.  S05. id)  10  Esst,  1^. 
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2^^,       (which  certainly,  howeyer,  had  obtained  in  (he  Vice  Ad- 
CAffNAsf       miralfy  Courts  abroad)  ofdecreeing,  upon  the  mere  petition 
MiABVBM.      oflhe  captoiU)  the  sale  of  a  ship,  reported  upon  sur?ey  to 
be  unsenworthy,  and  not  repairable,  so  as  to  c«nrry  the 
cargo  to  the  place  of  its  destination,  but  at  an  expeuce  ex« 
ceeding^  the  value  of  the  ship  when  repaired."    And  in  the 
case,  of  the  Fanny  and  Elmira^  Sir  William  Scott  said, 
with  reference  to  a  sale,  of  this  description  (a) :  **  In  the 
first  place,  it  roust  be  shewn  that  there  was  a  necessity,  and 
then  it  remains  to  be  considered  whether  it  was  such  as  by 
law  would  give  the  master  a  right  to  sell.     That  such  a 
case  may  arise  I  am  not  prepared  to  deny.     Suppose,  for 
instance,  a  ship  in  a  foreign  country  where  there  is  no  cor- 
respondent of  the  owners,  and  no  money  to  be  had  on  hy« 
pothecation  to  put  her  into  repair.    Under  these  circum- 
stances what  is  to  be  donef    The  ship  may  rot  before  the 
master  can  hear  from  his  owners;  and  therefore,  if  the  ne- 
cetsify  were  clearly  shewn,  with  full  proof  that  every  thing 
was  done  oplimdjide^  and  for  the  real  benefit  of  the  owners, 
the  Court  might  be  disposed  tosustain  a  purchase  so  made.'* 
And  again  (said  his  Lordship),  **  In  a  case  of  that  description, 
1  say,  strongly  put,  where  tliere  was  no  ground  for  suspicion, 
although  1  do  not  know  that  such  a  power  is  given  to  the 
master  by  the  general  maritime  law,  yet,  feeling  its  expe* 
dicncy,  this  Court  would  strain  hard  to  support  the  title 
of  the  purchaser;  but  then  there  muvt  be  the  clearest  proof 
of  the  necessity.   It  must  be  shewn  not  only  that  the  vessel 
was  in  want  of  repair,  but  likewise  that  it  was  impossible  to 
procure  the  money  for  that  purpose."—  Here,  however,  no 
such  necessity  existed  to  justify  the  captain  to  proceed  to  a 
sale ;  for  soon  after  he  had  put  into  port  at  tlie  MauritinSt 
be  had  not  only  an  opportunity,  but  was  requested  by  an- 
other captain  to  tranship  his  cargo,  and  he  actually  oflfered 
lo  take  it  to  this  country,  together  with  the  crew.  Besides* 

(ff)  Edw.  Adok  Rep.  1 17* 
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k  appears  that  die  ship  was  afterwaitb  repaired,  and  was  ^^^'^ 
ready  to  prooeed  on  anotber  voyage.  Under  Ihcse  cir- 
ctraMtaaoeey  therefore,  I  am  clearly  of  opinion  that  no  ne- 
eeaaity  was  ianposed  on  the  captain  to  dispose  of  the 
csrgov  nor  was  be  justified  in  so  doing.  The  case  appears 
to  Me  to  have  been  not  only  most  properly  left  by  my 
Lard  Chief  Justice  to  the  jnry,  but  that  they  have  drawn 
a  ri|^f  conelnsion. 

4 

Mr  Justice  Burrough. I  shall  add   but  very  f&w 

words  to  what  has  fallen  from  my  Brother  Park.  1  shoukl 
have  entertained  no  doubt  whatever,  but  for  the  earnestness 
of  my  Brother  Va^ghan  in  the  course  of  his  argument; 
sod  having^  attended  to  it  most  particularly,  I  am  clearly 
of  opinion  tliat  the' law  was  most  correctly  laid  down  by 
my  Lord  Chief  Jtisttce  at  the  trial,  and  that  the  jury 
have  'decided  rightty  on  the  facts  before  them.  As, 
therefore,  their  verdict  appears  to  me  to  be  proper,  both 
in  point  of  law  and  fact,  it  cannot  now  be  disturbed,  and 
this  rule  must  consequently  be 

Dischargetl  (a), 

(c)  See  Hmdi9H  v.  Hm^-utm^  anie,  Vol.  VI.  S88;  Hmd  v.  Botdum, 
U,  S97»  a*  to  where  a  rale  may  l>e  jiiftiflcd  by  tlie  captain  in  cases  of 
aeccmty,  either  at  home  or  abroad,  so  as  to  warntnt  au  abandoiinieiit 
to  the  underwriters.  Sec,  also,  Robertson  v.  Caruthert,  2  Stark.  N.  P. 
Bcp.  971 ;  Cmmhriige  v.  Andertoih  4  Dow.  fc  Uyl.  209. 


DoasVORD  e.  GouLDSMITH.  Fridmtf^ 

May  giA. 

JzIr.  Serjeant  Vaughan  moved  for  a  rule  to  shew  cause  jhe  Court  will 
irhj  the  defendant  should  not  he  discharged  out  of  cus-  °<>^  dischirge  a 
tody,  on  an  affidavit,  which  stated  that  he  was  charged  in  of  custody  in 

eiecntionatthe 
toif  of  a  plaintiff,  altboogh  the  application  was  not  made  until  eighteen  months  ifter  the  death 
•f  the  latter;  it  appearing  that  he  had  appointed  executors  who  were  s«ill  alive,  and  had  not 
assented  to  riie  discharge. 

VOt.   VIII.  L 
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-i?--       execution  at  the  plaintiff's  suit  in  February^  18S1 ;  that 

PuHsroBD      be  still  continued  in  custody;  and  that  the  plaintiff  had 

GouiosMiTH*   died  in  November  in  that  year.     He  relied  on  the  cases  of 

Broughton  y.  Martin  (a),  and  Parkinson  y.  Horlock  (fr), 
where,  after  the  lapse  of  a  reasonable  time  from  the  death 
of  the  plaintiff,  and  no  probate  or  letters  of  administration 
had  been  granted  or  taken  out,  or  intended  so  to  be,  the 
Court  ordered  the  defendant  to  be  discharged,  on  notice  to 
'  the  plaintiff's  family,  and  service  of  a  rule  nisi  to  that  effect, 
and  nocause shewn  to  the  contrary.  He  also  cited  fFagstaffe 
v.  Darby  (c),  where  a  similar  application  had  been  granted. 
But  it  appearing  that  the  plaintiff  in  this  case  had  left:  a 
will,  and  appointed  executors,  who  were  still  aliye,  but 
had  not  assented  to  the  discharge  of  the  defendant,  the 
Court  held  that  they  could  not  interfere. 

The  learned  Serjeant,  tlierefore,  took  nothing  by  hit 
motion. 

(a)  1  Bo6.  &  Pul.  176. {b)  2  New  Rcj?.  240. (c)  1  Barnes, 

3C6. 


Friday f       JoNBs  and  Another,  surviving  Executors  of  James  Jokes, 
^  deceased,  v.  Rachel  Jones,  Widow. 

Where,  in  ade-  1  HIS  was  an  action  of  assumpsit,  brought  by  the  plain- 
«m*li*VLT  *"^**'  ^  surviving  executors,  against  the  defendant,  to 
enters,  contain-  recover  the  sum  of  1283/.  I2s.  Gd.f  being  the  amount  of  a 
coontefound-  promissory  note,  made  by  the  defendant  and  her  husband 
ed  on  promises  on  the  13th  December^  1808,  and  payable  on  demand  to 

by  the  defend-     i  .     .  »  '  r  ^ 

•nt  to  their  ^he  plaintiffs'  testator.  The  declaration  consisted  of  fifteen 
^^^'^I'.^  r"  counts;    the  first  thirteen  of  which,  contained  promises 

alleged  m  the  .       "^ 

fifteenth,  that  made  by  the  defendant  to  the  testator  in  his  life-time. 
St*er^Se°death  "^^  fourteenth  Stated,  that  the  defendant  being,  in  the 

of  the  tettator* 

accounted  with  the  plaintiffs,  as  ezecctors,  concerning  divers  other  sums  due  from  the  defendant 
to  the  plaintiffs^  as  executors,  as  aforesaid,  and  then  unpaid ;  and  that  the  defendant  being 
^Min4  in  arrear  opon  that  account,  and  indebted  to  the  plaintifis,  as  executors,  promised  theo, 
aa  ezecntort«  to  paj:— Held,  that  on  nonsuit  tkej  were  liable  to  costs,  as  they  might  hai^ 
sued  for  the  canse  of  action,  as  stated  in  the  latter  count,  in  their  own  right. 


fe-* 
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tifep«fime  of  the  testator,  indebted  to  bim  for  principal  and  ^ift^ 
interest  upon  a  promissory  note,  and  for  monies  by  the 
deceased,  lent,  paid,  and  bad  and  received  by  the  de- 
fendant, and  on  an  account  stated,  which  being  unpaid 
at  the  time  of  the  de^tb  of  the  testator,  the  defendant, 
after  his  decease,  promised  the  plaintiflTs,  as  surviving 
execators,  to  pay  them.  The  fifteenth,  or  last  count,  was 
upon  an  account  stated  between  the  plaintiffs,  as  such 
sarYiving  executors,  and  the  defendant,  as  follows:  viz. 
^  tbal  the  defendantt  after  the  respective  deaths  of  the  tes- 
tator and  deceased  executor,  accounted  with  the  plaintiffs, 
as  surviving  executors,  of  and  concerning  divers  other 
sums  of  money,  from  the  defendant  to  the  plaintiffs,  as 
surviving  executors,  as  aforesaid,  before  that  time  due  and 
owing,  and  then  in  arrear  and  unpaid  ;  and  upon  that  ac- 
count, the  defendant  was  found  to  be  in  arrear  and  in- 
debted to  the  plaintiffs,  as  surviving  executors,  as  afore- 
said, in  the  sum  of  2000/. ;  and  being  so  found  in  arrear 
and  indebted,  she,  the  defendant,  in  consideration  thereof, 
afterwards  and  after  the  respective  deaths  of  the  testator 
and  deceased  executor,  undertook  and  faithfully  promised 
the  plaintiffs,  as  surviving  executors  as  aforesaid,  to  pay 

them." ^The  defendant  pleaded,y!r«/,non  assumpiii;  and, 

$tcmidly^  actio  nan  accredit  infra  zes  annos;  on  which 
kmte  was  joined . 

At  the  trial  of  the  cause,  before  Mr.  Serjeant  Bosanquet^ 
al  the  last  Assizes  at  Monmouth^  the  plaintiffs  were  non- 
snited,  as  they  were  uot  able  to  produce  the  note,  it  being 
either  lost  or  mislaid,  nor  could  they  prove  the  exact  terms 
of  its  contents ;  and  it  also  appeared  that  they  knew  that 
the  defendant  was  a  married  woman  at  the  time  the  note 
griTen  to  their  testator,  and  there  was  no  sufficient 
of  any  promise  made  by  her  to  revive  the  debt 
six  years,  or  since  the  death  of  her  husband. 

The  Prothonotary,  on  taxation,  having  allowed  the  de- 
fendant her  costs,  Mr.  Serjeant  Peake,  on  a  former  day  in 
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2^2S^  this  Term,  obtained  a  riile,  calling  on  her  to  shew  cause' 
why  the  Protbonotary  should  not  review  his  taxation,  on 
the  grounds  that  she  was  not  entitled  to  costs.  And  be 
cited  the  cases  of  Tattersall  v,  Groote  (d)^  Barnard  v. 
Higdoh  (6),  and  Booth  f«  HoU  (e)« 

Mr.  Serjeant  Lawes  now  shewed  cause ;  and  submitted 
that  the  question  in  this  case  depended  on  the  terms  of  the 
statutes,  23  jETeit.  8,  c.  15,  s.  1,  and  4  Jac.  1,  c.  3,  as  ex^^' 
plained  by  subsequent  decisions,  which  although  appa- 
rently contradictory,  yet  the  later  authorities  have  esta- 
blished a  principle,  by  which  the  Protbonotary  was  fully 
warranted  in  allowing  the  defendant  her  costs,  although 
the  plaintiflii  sued  in  their  character  of  executors.  As* 
executors  are  not  excepted  out  of  the  former  statute,  as  it 
relates  only  to  contracts  made  with  the  plaintiff,  yet  it  has 
been  uniformly  holden,  that  they  are  not  liable  to  costs  on* 
fi  nonsuit,  where  they  necessarily  sue  in  their  representative' 
character,  and  cannot  bring  the  action  in  their  own  right: 
and  the  statute  of  James  being  framed  on  the  model  of 
that  o(  Henry  8,  does  not  extend  any  more  than  the  latter,^ 
to  actions  brought  by  executors.  The  reason  why  an  ex- 
ecutor suing  in  his  representative  character,  if  he  fail  in* 
the  action,  is  not  liable  to  costs,  is  because  he  is  supposed- 
nbt  to  be  cognizant  of  the  contracts  made  by  his  testator.' 
Although  it  was  once  endeavoured  to  make  it  the  test  of 
an  executor's  exemption  from  costs,  whether  the  money ,- 
wben  recovered  in  the  action,  would  be  assets  in  his  hands,* 
it  has  been  repudiated  by  later  decisions,  and  it  is  uow< 
clearly  established  that  an  executor  can  only  be  exempt 
from  costs  in  case  of  a  nonsuit,  where  he  necessarily  sues- 
as  executor ;  but  that  wherever  he  can  bring  an  action  in' 
bis  own  right,  y^ithout  naming  himself  executor  for  any* 
one  cause  in  the  declaration,  he  shall  not  be  excused  fromr 

(c)  9  Bos.  &  VoL  d53. (h)  3  Bam.  &  Aid.  ftlS. 

(r)  ft  Hen.  Bl  «77. 
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tlie  paymeDt  of  costs,  although  he  briDg  the  action  as  exe- 
eator,  and  the  sum  to  be  recovered  would  be  assets  in  his 
bands.   If  an  executor  sue  on  a  bond  or  deed  entered  into 
with  his  testator,  it  is  necessary  for  him  to  declare  on  it  as 
soch,  although  the  breach  was  assigned  in  the  time  of  the  ex* 
ecator,  as  such  instrument  is  the  cause  or  foundation  of  the 
action,  and  the  plaintiff  could  not  sue  without  naming  him- 
self as  executor,  he  has  consequently  been  held  notliabfe  to 
costs,  Portman  v.  Camera).  But  in  Goldthwayte  v.  Peirie  (b\ 
where  the  plaintiff's  wife  sued  as  executrix,  for  money  had 
and  received  by  the  defendant  after  the  death  of  the  testa- 
tor, to  the  use  of  the  plaintiff's  wife  as  such  executrix,  and 
the  defendant  obtained  a  verdict,  it  was  held  that  he  was 
entitled  to  his  costs,  on  the  ground  that  it  was  not  neces- 
sary  to  name .  the  wife  as  executrix,  as  she  might  have 
brought  the  action  in  her  own  right,  as  it  vr^fi  stated  that 
the  money  was  received  and  the  promises  made  by  the 
defendant,  after  the  testator's  death.     So,  in  Bollard  v. 
Spencer  (c).  Lord  Kenyan  said,  that  *Mhc  rule  had  been 
long  settled,  that  where  an  executor  brings  trover  on  his 
own  possession,  alleging  the  conversion  after  the  testator's 
death,  and  fails,  he  must  pay  the  costs,  whether  he  ever 
bad  possession  of  the  property  or  not :"  because  the  gist  of 
the  action  being  the  conversion,  he  was  not  bound  to  name 
himself  an  executor,  but  might  sue  in  his  own  right.   The 
same  point  was  decided  in  Hollis  v.  Smith  (c/),  and  in  the 
subseqent  case  of  Grimstead  v.  Shirley  (e) ;  where  a  de- 
daration  in  trover  by  an  executor  consisted  of  two  counts, 
the  ,one  on  a  conversion  in  the  life-time,  and  the  other 
after  the  death  of.  the  testator,  for  which  latter  cause  the 
plaintiff  might  have  declared  in  his  own  right,  and   he 
was  nonsuited ;  be  was  held  liable  to  costs.    The  rule 
there,  laid  down  by  Sir  Jdmei   Mansfield  is   expt'essly 


(«)  %  Ld.  Raym.  1413;  S.  C.  1  Str.  68S. (h)  5  Term  Rep.  234. 

[c)  7  Term  Rep.  358. («0  10  Eait,  «g3.— («)  2  Taunt.  1 IC. 
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applicable  to,  and  must  g^?ern  the  present;  and  it  m  quiti 
clear,  that,  according  to  the  terms  of  the  fifteenth  conht, 
JoNBs.  ^^^  plaintifTs  might  have  declared  in  their  own  right,  as 
the  cause  of  action  therein  stated  might  hare  arisen  in  their 
own  time,  and  since  the  death  of  the  testator.  It  is  founded 
on  an  account  stated  between  the  plaintiffs,  as  executors, 
and  the  defendant,  after  the  death  of  the  testator,  concern- 
ing di?ers  sums  then  unpaid  to  them,  and  that  being  so  in- 
debted, the  defendant  promised  the  plaintiffs,  as  such  execu- 
tors, to  pay  them.  The  subject  matter  of  the  cause  of  action 
on  which  such  account  arose,  might  be  for  goods  sold,  or 
money  had  and  received  by  the  defendant  to  the  ptaintifls* 
use  since  the  death,  in  which  case  they  need  not  hare 
sued  as  executors ;  so  that  this  case  falls  expressly  withiD 
the  rule  laid  down  in  Goldtkwayte  r.  Petrie.  The  case 
'  of  Jones  V.  Willson  (a),  appears  to  be  precisely  in  point ; 
where,  in  an  action  by  an  administrator,  the  declaration 
contained  two  counts,  one  on  a  promise  to  the  intestnte  iD 
his  lifertime,  and  the  other  on  a  promise  to  the  plain- 
tiff himself,  and  he  named  himself  administrator  in 
both,  and  was  nonsuited,  and  the  defendant  applied  for 
costs:  it  was  held  that  these  two  counts  could  not  be 
joined,  and  that  the  plaintiff  must  pay  costs,  as  the  non- 
suit went  to  the  whole.  Although  the  case  of  Sutl  v. 
Palmer  (6),  as  reported  in  Levinz^  may  be  relied  on  as 
an  authority  for  the  plaintiffs,  yet  it  appears  from  the  re- 
port in  Sir  Thomas  Jones  and  Keble^  that  the  account 
stated  was  with  reference  to  a  debt  due  to  the  testator,  and 
created  no  new  cause  of  action ;  whilst  here,  the  account 
refers  to  the  parties  on  the  record  alone :  and  as  the  pro* 
missory  note  on  which  it  was  founded,  appears  to  hare 
been  made  so  long  since  as  1808,  the  plaintiffs  \rere  com- 
pelled to  lay  a  promise  by  the  defendant  after  the  testa- 


(a)  1 1  Mod.  256.— (A)  2  Lev.  165  ;  S.  C.  Sir  Thomas  Jones,  47, 
S  Keb.  696,  643. 
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tor's  death,  which  took  place  twelve  years  sioce,  so  as  to 
take  the  case  oat  of  the  statute  of  limitations. 

Mr.  Serjeant  Peake^  iu  support  of  the  rule,  admitted 
that  if  the  plaintifls  had  unnecessarily  described  them* 
selves  as  executors,  or  that  it  could  be  assumed  that  they 
might  hare  sued  in  their  own  right,  the  defendant  would 
be  entitled  to  costs.  But  here,  the  account  having  been 
entered  into  by  her,  with  reference  to  a  debt  due  from  her 
hvsbaad  to  the  testator  in  bis  life-time,  the  plaintiffs  were 
obl^^  to  sue  in  the  character  of  executors ;  and  the  sub- 
sequent promise  made  by  the  defendant  to  them,  as  such, 
widiiii  the  six  years,  did  not  create  a  new  debt,  but  merely 
operated  as  a  ratification  of  the  old  one.  In  all  cases  where 
ptaiatifii  have  named  themselves  as  executorsand  been  non* 
suited,  it  has  been  where  it  was  unnecessary  for  them  to  have 
doneao;  and  it  hasaccordingly  been  considered  assurplnsage, 
ss  to  the  case  of  Goldihwayte  v.  Petrie^  where  it  was  stated 
in  both  counts  of  the  declaration,  that  the  money  was  received 
a&d  the  promises  made  by  the  defendant  after  the  testator's 
death.  It  was  therefore  unnecessary  to  name  the  plaintiff's 
wife  as  an  executrix,  as  the  action  might  have  been  brought 
in  her  own  right  Here,  there  can  be  no  question  as  to  whe» 
tber  the  money,  if  recovered  by  the  plaintiffs,  would  be  assets 
ia  their  bands  or  not ;  for  although  the  cause  of  action 
might  have  accrued  to  them  after  the  death  of  the  testa* 
tor,  and  they  might  have  recovered  on  an  account  stated 
with  them  in  their  own  right,  yet  there  is  nothing  in  the 
Meenth  count  to  exclude  a  recovery  in  the  right  of  their 
t^tator,  as  evidence  of  an  account  or  acknowledgment 
made ,  after  his  death,  in  respect  of  the  promissory  note, 
oould  only  be  admissible  under  an  allegation  of  an  account 
with  the  plaintiffs,  as  executors,  and  the  money  when  recov- 
ered, would  be  as  money  bad  and  received  by  them  for  his 
use.  So,  in  the  cases  in  trover,  where  the  conversion  was  af- 
ter the  death,  it  was  immaterial  whether  the  executor  was  in 
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actual  possession  of  the  property  sought  to  be  recovered 
or  not,  as  the  whole  of  the  testator's  estate  vested  in  him 
at  the  time  of  the  death,  and  as  the  conversion  was  not 
made  until  afterwards,  it  is  clear  he  might  have  recovered 
in  his  own  right.  Here,  however,  it  does  riot  necessarily 
follow  that  the  plaintiffs'  cause  of  action  arose  wholly  to 
them  after  the  death  of  their  testator,  or  in  their  own  time  as 
executors;  for  supposing  a  sum  of  money  to  be  due  on  ac* 
count  fi'om  a  third  person  to  the  testator;  in  an  action  by  his 
executors  on  an  account  stated,  and  a  promise  to  pay  them 
after  faisdeatb, such  acountwould  be  clearly  supportable,  as 
the  money  sought  to  be  recovered  would  be  due  to  theexecu- 
tors,  as  such,  on  account  of  their  testator*  So,  here,  the 
evidence  attempted  to  be  gone  into  at  the  trial  would  only 
«  apply  to  a  revival  of  the  old  debt  which  was  founded  on 
the  promissory  note  given  to  the  testator  in  his  life-time; 
and  an  executor,  to  avail  himself  of  a  promise  within  six 
years,  must  necessarily  state  such  promise  to  have  been 
made  to  himself;  in  which  case,  he  may  shew  that  his 
cause  of  action  is  founded  on  a  debt  originally  due  to  his 
testator,  and  that  the  defendant  was  indebted  to  him,  as 
executor,  on  an  account  stated  after  his  death.  All  the 
authorities  on  this  subject  are  collected  in  HullocVs  Law 
of  Costs  (a) ;  and  the  case  of  Bull  v.  Palmer  appears  to 
be  precisely  in  point.  There,  the  plaintiff,  an  executor, 
having  been  nonsuited  in  an  action  of  assumpsit  on  an  ac- 
count  stated  with  himself,  as  executor,  after  the  death  of  his 
testator,  it  was  held  that  he  was  not  liable  to  costs,  and  that 
if  he  had  declared  generally  upon  a  computassetf  he  must 
have  been  nonsuited.  The  true  distinction  was  taken  by 
Lot4  Eldon  in  Tattersall  v.  Groote;  viz.  that  if  an  execu- 
tor must  sue  as  such  on  a  contract  made  with  the  testator, 
he  is  not  liable  to  the  payment  of  costs,  although  the  cause 
of  action  arose  after  the  death  of  the  testator.     That  was 

(tf)  Vol.  I.  Second  Edit.  iS.5  to  tie. 
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111  action'  of  cdTenant,  brought  by  the  plaintiff^  as  adroinitte 
trMtx,  on  a  breach  subsequent  to  the  death  of  the  intes- 
tate, and  on  judgment  against  her  on  demurrer^  it  was 
held;  that  she  was  not  liable  to  costs ;  and  the  case  of  Porl- 
man  t.  Came  was  there  recognised   and  adopted.     The 
same   principle  was  laid  down  in   the  case  of  Cooke  t. 
'Lmeas(a)f  where  the  plaintiffs  were  held  to  be  not  liable  to 
pay  the  costs  of  judgment  as  in  case  of  a  nonsuit,  inas- 
much as  though  the  breach  happened  in  their  own  time, 
they  could  only  declare  as  executors  upon  the  contract 
made  with  their  testator.     So,  here,  it  is  not  necessarily  to 
be  implied  from  the  language  of  the  fifteenth  count  that 
the  cause  of  action  did  not  arise  in  the  life*time  of  the 
plaiotifls'  testator,  or  that  it  wholly  accrued  to  them  in 
their  own  time.     If  it  be  insufficient  or  defective,  the  de- 
fendant should  have  demurred,  or  moved  in  arrest  of  judg- 
ment on  the  ground  of  a  misjoinder;  and  if  the  cause  of 
action  arose  to  the  plaintiffs  in  their  own  right,  and  it  was 
not  niecessary  for  them  to  be  named  as  such,  it  is  quite 
clear  that  that  count  could  not  be  joined  with  those  which 
preceded  it;  but  on  looking  at  the  whole  of  the  declara- 
tion, it  is  evident  that  the  debt  on  which  the  action  was 
fimnded  arose  in  the  life-time  of  the  testator.    The  Court 
most  therefore    presume   that    the    fifteenth    count  was 
framed  on  an  account  stated,  with  reference  to  a  contract 
entered  into,  and  a  debt  due  to  the  testator  in  his  life-time, 
which  was  revived    by  the  defendant  by  a  subsequent 
promise  to  his  executors,  as  such ;   and  if  there  be  no 
gnmnd  to  arrest  the  judgment,  so  there  can  be  no  pretence 
to  render  the  plaintiflfs  liable  to  costs.     At  all  events,  as 
the  antborities  on  this  point  are  conflicting,  the  Court  will 
pause  before  they  come  to  a  final  conclusion. 

Mr.  Justice  Park  (&)_This  was  a  motion  for  the  Pro- 

(a)  3  Eatt,  395, (h)  Lord  Chief  Juatice  Dallas  waa  abaent  through 
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^82S^        rfaonotary  to  review  his  taxation  of  costs  in  this  oausef 
but  I  am  of  opinion  that  such  taxation  was  perfectly  rights 
and  consequently  that  there  is  no  reasonable  foundation 
for  the  application.     My  Brother  Peake  has  requested  the 
Court  to  consider  the  question  before  they  came  to  a  deci« 
sion,  but  there  appears  to  be  no  material  or  reasonable 
ground  for  so  doing.    He  mainly  relied  on  the  case  of 
Bull  V.  Palmer^  which,  it  must  be  observed,  was  decided 
in  the  reign  of  Charles  the  Second,  and  the  reasons  there 
stated  by  the  Court  are  not  supported  by  modern  authori- 
tiest    Of  late  years,  the  object  of  the  Courts  has  been  to 
restrain  the  rule  which  had  been  before  adopted  in  favour 
of  executors,  as  to  their  liability  to  costs.     It  is  true  thai 
in  certain  cases,  where  they  sue  as  executors  on  a  promise 
made  to  their  testator  in  his  life-time,  they  cannot  be  deemed 
liable  to  costs  in  case  they  fail  in  the  action  •  yet  the  rule 
has  been  laid  down  by  this  Court  as  well  as  that  of  the 
Kittg*s  Bench,  that  where  un  executor  or  administrator 
may  declare  in  his  own  right,  and  is  nonsuited,  he  is  liable 
to  costs.  That  principle  was  determined  in  the  Court  of 
King's  Bench,  in  HoUis  v.  Smithy  which  was  decide^ 
;in   1808,  and  which   was  an  action  of  trover,  and  the 
plaintifi^  declared  as  administratore   on  a  possession  of 
goods  by  their  intestate,  and  a  conversion  in  their  own 
time,  and   were  nonsuited  at  the  trial ;   Lord  Etlenba* 
rough  said  (a),  ^The    question  is,  whether  it  were  ne« 
cessary  for  the  plaintiffs  to  have  declared    as  adminis- 
trators?  That  it  certainly  was  not  necessary;  for  an  the 
death  of  their  testator,  they  were,  in  point  of  law,  the 
owners  of  goods  which  belonged  to  the  intestate ;   and 
whether  actually  possessed  by  them  or  not  before  the  conver- 
sion, that  they  might  declare  as  any  other  person  upon  their 
own  property  when  wrongfully  converted  by  another;** 
and  they  were  consequently  held   liable  to  costs.     This 
principle  was  adopted  in  Grimsiead  v.  Shirley,  in  this 
Court,   in  the  following    year;    and  Sir  James  Mans* 

(a)  10  East,  295. 


IN  TWl  fOUattt  YBAft  Ot  i^ao.  IV.  Iftft 

fkU  tiwre  olMenred  (a\  thai  ^there  were  TarnHi«  and  Jlfl^ 
eantradietofy  decisions  on  this  point,  but  that  the  later 
tntfaorities  were,  that  where  an  executor  may  declare 
IB  his  own  right,  be  shall  be  liable  for  costs  ;**  and  hi* 
Lordship  hoped  that  that  would  be  the  last  time  the  point 
wosiM  be  debated  hare  or  in  any  of  the  Coorts.  That 
doctrine  has  not  now  been  denied ;  but  it  has  been  saidi 
tiiat  it  was  contrary  to  the  opinion  of  Lord  EUkm  in  TaU 
Urmtl  r.  Chrtwtt.  '  That  case,  however,  was  decided  pre- 
riolisij  to  HolKs  v.  Smithy  but  it  does  not  support  the 
doctrine  now  Insisted  on  for  the  defendant ;  as  there  the 
sttioii  was  brdugfht  on  a  covenant  in  a  deed  entered  into 
witfc  the  intestate;  and  although  the  breach  happened 
sahteqiiently  to  his  death,  and  in  the  time  of  the  adminis^ 
IfiCriXy  yet  it  was  necessary  for  her  to  set  out  the  deed 
sttd  mae  as  administratrix,  in  order  to  entitle  her  to  a 
i^t  to  declare  on  it«  The  question  in  all  these  cases 
has  been,  whether,  on  the  iace  of  the  declaration,  the 
plaintiff  might  not  have,  sued  in  his  own  right.  Can 
any  one  doubt  for  a  moment,  on  the  last  count  of  thia 
ieclaration,  that  the  plaintiffs  might  not  have  so  done,  or 
that  the  cause  of  action,  as  alleged  in  that  count,  did  not 
happen  in  the  life-time  of  the  testator,  butaccmedto  them 
sRer  his  death  f  It  is  stated,  that  the  defendant,  after  the 
death  of  the  testator,  accounted  with  them,  as  execdtors, 
of  and  concerning  divers  other  soms  of  money,  from  the 
defendant  to  the  plaintiflb,  as  executors  as  aforesaid,  boi- 
ibre  that  time  due  and  owing,  and  then  in  arrear  and  un- 
paid, and  a  promise  by  the  defendant  to  pay  them  ac- 
cordingly. It  is  immaterial  that  the  plaintifis  were  de- 
scribed as  surviving  executors,  for  if  they  intended  to  shew 
that  the  accountmg  was  of  monies  due  to  the  testator  in 
ifiMiow,  it  should  have  been  stated  that  such  money 
due  to  the  testator  before  that  time,  and  unpaid  to  the 

(a)  S  Taunt.  1  tO. 
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iBiS.  plaintifisy  as  bis  executors,  after  bis  death.  I  tfaer^foi^ 
think  that  as  on  the  face  of  this  count  the  plaintiffs'  right 
of  action  might  have  arisen  in  their  own  time,  and  they 
might  liaye  declared  in  their  own  right,  the  Prothono- 
tary  was  perfectly  correct  in  allowing  the  defendant 
her  costs,  and  consequently  that  this  rule  must  be  dis- 
charged. 

>  Mr.  Justice  fiuRROUGH...In  Bull  y.  Palmer^  as  reported 
in  Sir  Thomas  JoneSy  it  appears  that  the  account  stated 
was  concerning  a  debt  due  to  the  testator;  that,  therefore, 
puts  an  end  to  that  case  as  being  applicable  to  the  present. 
Here,  however,  it  has  been  insisted  that  the  defendadt 
might  have  demurred  or  moved  jn  arrest  of  judgment,  on 
the  ground  of  a  misjoinder;  but  I  think  there  was  no  mis- 
joinder: for  it  does  not  follow. that  whatev.er  might  be  re-» 
covered  by  the  plaintiffs  under  the  last  count  would  not  be 
assets.  Here,  however,  the  question  is,  whether  the  plain- 
tiffs necessarily  shewed  on  that  count  that  tfiey  were  bound 
to  sue  as  executors;  if  not,  it  would  be  extremely  hard 
that  the  defendant  should  be  compelled  to  pay  costs.  It 
is  necessary,  where  persons  sue  as  executors,  that  they 
should  be  held  to  a  strict  rule,  which  must  be  confined  to 
cases  in  which  they  can  only. sue  as  such.  The  plaintiffs 
should  have  expressly  shewn  that  they  were  bound  to  do  so 
throughout  the  whole  of  the  declaration;  and  as  they  have 
not,  .they  must  abide  by  the  consequences.  It  was  not  only 
their  duty  but  business  to  shew  how  the  account  stood^  and 
that. they  could  only  sue  on  it  in  their  character  of  exe* 
cutors.  From  the  last  county  it  appears  to  me  to  be.  clear 
that  the  transactions  on  which  the  account  was  stated 
arose  after  the  death  of  their  testator.  Although  it  might 
have  been  jn  his  life-time,  it  is  not  so  expressed  ;  and  it. is 
therefore  too  niuchfor  us  to  say  that  they  could  not  bring 
an  action  in  their  own  right  without  naming  themselves  as 
executors,  or  that  they  must  of  necessity  sue  in   that 
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diaracter.  I  am,  therefore,  clearly  of  opinioo  that  the 
Pkt>thoiiotarjr  was  perfectly  right  in  his  tazatioo;  and, 
conaeqoently,  that  the  defendant  was  entitled  to  costs. 

Rule  discharged  (a). 


ivr 


1823. 


(«)  See  Rate  v.  Bowler,  1  H.  B1.  108,  where  it  was  held  that  an 
executor  cannot  be  charged  as  such,  either  for  money  had  and  recei?ed 
by  biin*  money  lent  to  him,  or  on  an  account  stated  of  money  due  from 
bin  aa  aucb,  those  charges  making  him  personally  liable.  See,  also, 
CkiUe  T.  Momius,  mnie,  VoL  V.  £82. 


BocHVORT,  Exparte^  In  a  complaint  against  Brown,  Esq.      ^Isitcnfajf. 

Warden  of  the  Fleet.  ^^  ^^^ 


JVIr,  Serjeant  Pell,  on  a  former  day  in  this  Term,  ob-> 
tained  a  rule,  calling  on  the  Warden  of  the  Fleet  to  shew 
cause  why  he  should  not  refund  or  repay  to  the  applicant 
or  his  attorney  ail  monies  improperly  taken  by  him  for  fees, 
and  that  be  might  also  pay  the  costs  of  this  application. 
He  (bonded  his  motion  on  an  affidavit,  which  stated  that 
the  applicant  had  lately  been  a  prisoner  in  the  Fleet,  and 
that  he  had  obtained  discharges  to  all  the  actions  under 
which  he  had  been  detained  in  custody  at  the  gate  of  that 
prtsoa :  that,  upon  such  discharges  being  lodged,  he  ap« 
plied  to  the  Warden,  in  order  to  pay  the  gate  fees,  or  any 
other  claim  which  he  might  have  against  him,  when  the 
Warden  demanded  2/.  3s.  Id. ;  viz.  for  his  discharge  from 
twelve  actions  which  had  be^n  lodged  against  him  the 
soiii  of  1/.  105.,  being  the  sum  oi2s.  6c/.  for  each  of  such 
discharges;  Is.  Ad.  for  gate  fees ;  and  6s.  3d.  for  room  rent; 
making,  ■  together,  21.  3s.  Id. :  and  that  the  Warden  ha4 
detained  the  applicant  until  such  sum  was  paid. 


The  Clerk  of 
the  Papers  in 
the  Fleet  Prison 
is  entitled  to  a 
fee  oit».6d,on 
every  action 
from  which  • 
prisoner  is  dis- 
char)(ed,  and 
which  is  pays* 
ble  under  the 
rule  of  Court, 
Easter  and  Tri- 
nity Terras, 
17J^7:— and 
the  Court  re- 
fused to  order 
the  Warden  to 
return  a  sun 
taken  by  him 
on  the  dis- 
charge of  a  pri- 
soiier  on  ac* 
count  of  such 


Ifri^  Serjeant  VoMghan  and  Mr.  Serjeant  Lawes  now 


i..      ■• 
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,l^g^^       of  ifae  Fleet  to  shew  cause  why.be  should  not  repay  to  the 
RoohpoiIt,     applicant  the  sum  of  1/.  lO^.  which  he  had  demanded  and 
**^^      taken  for  fees  which  were  not  legally  due  to  him.    The 
Court    having  considered  the    question,  are  clearly  of 
opinion  that  this  rule  must  be  discharged  ;  for  when  the 
case.is  looked  into,  there  appears  to  be  no  difficulty  what- 
ever attending  it.    In  the  year  1727,  there  having  been 
controversies  between  the  prisoners  and  the  Warden  of  the 
Fleet,  the  Judges  of  this  Court,  consisting  of  Lord  Chief 
Justice  Eyre^  Mr.  Justice  Prices  Mr.  Justice  Page^  and  Mr. 
Justice  Denton^  met  on  three  several  days,  and  in  Easter 
and  Trinity  Terms,  13  Geo.  1,  made  an  order  or  rule  of 
Court,  as  to  what  fees  should  be  then  payable  to  and  taken 
by  the  Warden  or  his  officers  in  this  particular  case;  viz. 
that  there  ought  to  be  paid  to  the  Warden  for  every  prison- 
er's discharge,  as  a  fee  for  his  dismission  out  of  prison,  with- 
out any  regard  to  the  number  of  causes  wherewith  he  stood 
charged,  the  sum  of  7s.  6d.  and  no  more :  and  by  the  next 
regulation  it  was  ordered,  that  there  was  due  and  ought  to 
be  paid  to  the  Clerk  of  the  Papers,  for  every  discharge  of 
every  action,  the  sum  of  25.  6d.     If  that  rule  is  still  in 
force,  there  can  be  no  colour  whatever  for  the  present  ap- 
plication; for  it  appears  that  the  demand  in  question  was 
not  made  for  the  benefit  or  emolument  of  the  Warden,  but  as 
a  remuneration  to  the  Clerk  of  the  Papers,  for  the  labours 
attending  the  duties  of  his  office  as  such.     In  the  year 
1729,  the  statute,  2  Geo.  2,  c.  22,  was  passed,  which  made 
no  alteration  as  to  the  amount  of  the  fees  to  be  taken.     By 
tbe>  fourth  section  of  that  act  it  was  enacted,  *^  that  no  fees 
should  be  taken  by  any  gaoler  or  keeper  of  any  prison  in  * 
England  ioT  any  prisoner's  commitment  to  gaol,  or  cham- 
ber rent  there,  or  discharg-e  from  thence,  except  what  were 
then  allowed  by  law,  until  such  fees  should  be  settled  and 
established  by  the  Lord  Chief  Justice  of  the  King's  Bench, 
Ifae  Lord  Chief  Justice  of  the  Common  Pleas,  and  Lord 
Cfaief  Baron  of  the  Exchequer,  for  the  time  being,  or  any 


**■ 
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two  of  them,  together  with  the  Lord  Mayor  or  two  or        J^^^ 
three  of  the  Aldermen  of  the  city  o(  Loudon^  in  respect  of     RocBroBn 
the  gaob  within  that  city ;  who  were  thereby  empowered  ''**^' 

and  directed  to  settle  and  establish  the  same  as  soon  as 
conveniently  might  be,  and  that  Uibles  should  be  made  of 
the  respective  fees  so  settled  and  estnblisheil ;  and  that  the 
tables  of  such  fees  should  be  signed  by  the  said  Lords 
Chief  Justices,  and  Lord  Chief  Baron,  and  the  Lord  Mayor 
and  Aldermen  of  the  city  of  Londoti ;  and  that  such  tables 
should  be  hung  up  in  some  open  or  public  room  or  placo 
in  every  gaol,  there  to  remain  and  be  resorted  to  by  every 
prisoner  as  occasion  should  require."    That  provision  was 
afterwards  incorporated  into  the  statute  32  Geo.  2,  c.  28  (a)» 
commonly  called  the  Lords'  Act... In  pursuance  of  the 
statute  2  Geo.  2,  three  of  the  Judges  of  this  Court  held 
a  meeting,  on  the  19th  January^   1729  (6),  and  settled 
the  fees  to  be  taken  by  the  Warden   on   discharge   of 
prisoners  in  the  Fleet  from  any  civil   action;   by  which 
every  prisoner  was  to  pay  him  for  his  discharge  Is.  Ad., 
whereas  by   the  former  order  of  1727  it  was  settled  at 
7s.  6d.     It  appears  that  the  table  of  fees,  since  1729,  has 
been  continually  hung  up   in  the  prison,  and   that  the 
Warden  has  never  received  more  than  78.  4iL  on  the  dis- 
charge of  each  prisoner.     It  must  be  observed,  that  neither 
the  statute  2  Geo.  2,  nor  32  Geo.  2,  have  made  any  altera- 
tion as  to  the  amount  of  the  .fees  to  be  received  by  the 
Warden  ;  and  the  table  when  settled  was  to  relate  to  him 
alone,  but  did  not  toucli  upon  those  fees  which  were  to  be 
taken  by  the  Clerk  of  the  Papers.  By  the  order  of  1727,  the 
fee  of  2s.  6d.  was  to  be  payable  to  him  for  every  discharge 

of  every  action. It  may,  however,  perhaps,  be  said,  that  this 

is  an  indirect  taking  by  the  Warden ;  but  on  looking  to 
what  has  lately  taken  place,  we  are  of  opinion  that  it  is  not 
By  the  recent  report  of  the  Commissioners  on  the  duties, 
salaries,  and  emoluments  of  officers  in  Courts  of  Justice, 

(«)  Section  A. (h)  Reg.  Geii.  S  G9;  S. 

VOL.   VIII.  M 


1«& 
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Ji6car«BTf 


Md  as  to   tiie  regulation   of  wfaicli  a  statute  is  abo«t 

to  be   passed,  and   wliich   is  now   under  tlie  consider^ 

ation  of  ttie  Judges,  tbe  office  and  duties  of  tbe  Glerk 

of  the  Papers  in  the  Fleet  Prison  are  very  fully  defined  ; 

and  the  Commissioners  find  under  that  title,  that  the  sum 

of  29.6(i.  is  taken  by  him  for  a  prisoner's  discharge  in 

each  action  with  which  a  prisoner  has  been  charged  during 

his  imprisonment.  They  aisostate  that  no  salary  is  payable 

to  the  Glerk  of  tbe  Papers,  and  that  the  only  emolument  he 

derires,  is  fromhis  fees,  the  first  and  principal  of  which  is  the 

sum  of  3s.6(i.  taken  forthe  discharge  of  a  prisoner  from  every 

such  action.     The  Commissioners  further  state,  that  this  fee 

was  settled  by  the  rule  of  this  Court,  in  Easter  and  Trinity 

Terms,  1727;  that  it  appears  that  such  fee  has  been  constantly 

received  by  the  Clerk  of  the  Papers  ever  since  the  above  rule 

was  made,  to  the  present  time;  that  it  constituted  part  of  his 

salary;  and  that  it  was  probably  an  ancient  fee  at  the  time 

tJbe  rule  was  made. — It  was  natural,  however,  for  tbe  appli* 

cant  to  bare  resisted  the  fee  demandefl  by  the  Warden,  in 

this  particular  instance,  as  it  was  not  enumerated  in  tbe 

fable  of  iees  hung  up  in  the  prison ;  but  the  Court  having 

attended  to  the  application  with  some  particular  attention, 

are  of  opinion  that  there  is  no  foundation  for  it.      The 

■dotioA    was  properly  made,  and   the   Warden  has    not 

been  required  to  pay  costs,  although  he  is  an  officer  q(  the 

Court;  yet  we  think  that,  under  the  circumstances,  this 

nde  should  be  discharged  generally,  and  that  nothing  be 

«iid  wkh  respect  to  costs.     I  seed  searcely  add,  that  my 

Lord  Chief  Justice -oouctfrs  in  opinion  with  my  Brother 

JSmnrough  and  myself. 

Rule  discharged. 


Satnrdt^p 
Afsy  lOtA. 

Where,  in  a ' 

joiiit  cause  of 

action  asainit 

two  liefeniiantB,  the  sheriff  was  served  wiih  two  different  rules  to  hrtos  in  the  bodies:— Held* 

that  two  writs  of  ettechmeut  should  be  Issued  against' the  sheriff  on  his  non-compliance  witli 

rach  rales. 


CoKOTABLB  and  Another  v.  Brktow  and  Another. 
jj/mr,  Serjeant  Peake  applied  for  an  attachment  against 
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Ihe  rfbiiilT  of  MUdlea^Sf  for  not  brinfing  id  the  bodies  Of 
llio  detedmitiu— .It  appeared  that  two  nilee  bad  been 
tffd  on  the  dieriff;  the  one  on-the  29th  April  last,  and 
the  other  on  the  8d  inatant;  but  there  was  only  one  cause 
of  nation,  at  the  suit  of  the  plaintiffk,  against  the  two 
jointly. 


TIm  Comrt  held,  that  it  would  be  the  nMMt  pradent  and 
safe  course  to  issue  two  several  writs  of  attaobmeut,  as  the 
sheriff  had  been  senred  with  two  distinct  rules,  and  at 
different  times. 


PwMG,  Dtforciani.  ^TSL 

'ill B.  Serjeant  Taddy  moTed  that  this  fine,  which  had  wherepreaiwt 


levied  in  MiehaelmaM  Term,  96  Geo.  S,  might  be  ^«^  lieseriiMd 
nm  ended  by  inserting  the  words  ^  St.  Peter  in*'  before  that  Mtumtc  at  jr«(- 
^^  Maiden.''  It  appeared  that  in  the  fine  the  premises  f^l^g^^""' 
had  been  described  generally  as  being  situate  at  Maiden,  niy  b«  mniend- 
in  the  county  of  Essex.  He  produced  an  affidavit,  which  ^e  wo^f  ^k 
stated  that  there  were  three  parishes  in  that  town^  of  which  ^^^  in"  be- 
the  principal  one  was  St.  Peter^e,  and  in  which  the  pre-  there  being  ' 

were  sworn  to  be  situate.  **>'«•  P«ruhei 


JFtol. 


in  that  Unvb. 


DoDDfKOTON  V.  HUDSON.  Mtmimtf, 

May  IStA. 

J  ma  was  an  notion  on  the  case,  and  brought  by  the  in  m  action  on 
plaintiff,  as  a  reversioner,  agmust  the  defendant,  for  poll-  ^^^  ^^^  ^y  * 

•-I  JJ  '  A      uu  -.k  •        reTertioner,  foe 

nig  down  and  damaging  a  dwelling  bouse  in  the  possession  an  injury  done 
of  bis  tenMit.^The  defendant  pleaded  the  general  issue.  ^^  '^^'^^ 
At  the  ^ial,  before  the  Lord  Cbwf  Baron,  at  the  last  ant  in  poeset- 

tion  it  a  com* 
potent  witneM 
(9  pcore  tM  ns^ue  and  extent  of  the  ii^urj,  aa  the  ?erdict  cannot  be  given  is  eridencc  either 
fer  or  against  bin,  and  at  no  benefit  coald  retnit  to  bim  from  bit  own  tettiraony ;  and  .tbat«  al- 
bii  wydit  might  be  ifcoled,  it  woald  ay  df  Cioy  hlacoapaley . 

M   t 
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s2S^       Summer  Assizes  at  Ouildfordf  it  appeared  that  the  defend- 
DoDDiNOTQir    ant  was  the  owner  of  a  bouse  situate  in  Montague  Close^ 
Huotow.       S&uihwark^  adjoining  that  of  the  plaintiff:  that  the  de- 
fendant had  built  a  wall,  which,  it  was  contended,  was  on 
the  plaintiff's  soil,  and  that  be  had  destroyed  his  staircase. 
It  was  proved  that  the  plaintiff's  and  defendant's  premises 
were  formerly  occupied  as  one  house ;  that  there  was  only 
one  staircase,  and  two  separate  entrances ;   and  several 
leases  were  given  in  evidence,  as  describing  the  nature  of 
the  property,  and  the  number  of  feet  each  party  was  enti- 
tled to  claim»For  the  plaintiff,  the  tenant  in  possession  was 
called  to  prove  the  nature  and  extent  of  the  injury  done 
by  pulling  down  the  staircase,  when  it  appeared  that  he 
was  originally  a  tenant  to  both,  as  he  occupied  the  whole 
of  the  premises;  that  he  afterwards  occupied  under  the 
defendant,  but  had  ceased  to  do  so  at  the  time  of  the  com« 
roencement  of  the  action,  but  still  continued  to  hold  under 
the  plaintiff:  when  his  competency  was  objected  to  on  the 
part  of  the  defendant,  on  two  grounds ;  firsts  that  as  he 
originally  took  under  him  he  could  not  dispute  his  land- 
lord's  title;  and,  secondly,  that  as  he  continued  in  posses- 
sion under  the  plaintiff,  he  was  interested  in  the  event  of 
the  suit.    The  Lord  Chief  Baron,  however,  allowed  him 
to  be  examined,  and  intimated  no  opinion  of  his  own,  but 
reserved  the  point  for  the  consideration  of  the  Court ;  and 
the  jury  having  found  that  the  plaintiff  was  entitled  to  the 
land  on  which  the  defendant  had  made  the  encroachment 
by  building  his  wall,  they  accordingly  found  a  verdict  for 
the   plaintiff,  damages  one  shilling,  subject  to  the  de- 
fendant's repairing  and  reinstating  the  premises. 

Mr.  Serjeant  Taddy^  in  the  last  Michaelmas  Term, 
having  obtained  a  rule  nm,  that  this  verdict  should  be  set 
aside  and  a  new  trial  granted,  on  the  ground  that  the 
tenant  in  possession  and  holding  under  the  plaintiff  was  an 
ioicompetent  witness  to  prove  the  nature  of  the  injury  done 
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to  bis  revaniioDary  interetl,  and  that  bis  testimoDj  bad 
been  improperly  received ; 

Mr.  Serjeant  Peake^  on  a  former  day  in  this  Term, 
shewed  cause;  and  sabmitted  that  tbe  tenant  was  properly 
aidmitted  as  a  witness,  to  shew  the  extent  and  nature  of  the 
iojqry  tbe  plaintiff  had  sustained  with  respect  to  bis  rerer- 
sionary  interest  on  account  of  the  acts  done  by  thedefend- 
cnt;  and  as  it  did  not  affect  the  possession  of  tbe  tenant, 
he  bad  no  direct  interest  in  the  result  of  the  suit,  nor  could 
tbe  Terdict  be  used  or  given  in  evidence  in  any  action 
either  for  or  against  him,  or  in  any  suit  he  might  com- 
mence against  the  defendant  for  the.  actual  injury  done  to 
bis  own  possession  as  such  tenant.  Although  in  an  action 
of  ejectment  the  tenani  in  possession  is  an  incompetent 
witness  in  support  of  the  defendant's  title  under  whom  he 
bol^s,  yet,  there,  he  stands  in  a  wholly  different  situation^ 
as  be  might  be  liable  to  be  turned  out  of  possession  if  the 
verdict  were  found  against  his  landlord.  So  he  would  be 
liable  to  the  mesne  profits;  and  the  verdict  in  ejectment 
tfoold  be  evidence  against  him  in  an  action  to  recover 
them,  so  that  he  would  have  a  direct  interest  in  the  result,, 
according  to  the  case  of  Doe  d.  Foster^  v.  WilliamM  (a). 
In  Doe  d.  Jones^  v.  Wilde  (i),  where  the  plaintiff  had 
made  out  a  primd  facie  case  against  the 'defendant,  as 
tenant  in  possession,  it  was  held  that  a  witness  called  on 
tbe  part  of  the  defendant  was  not  competent  to  prove  bim- 
sdf  tbe  real  tenant,  and  that  the  defendant  was  only  his 
bailiff,  as  tbe  verdict  would  have  the  effect  of  turning  him 
out  immediately;  that  it  was  therefore  an  immediate  inter* 
est,  and  outweighed  the  remoter  effect  of  his  subjecting 
himself  by  bis  testimony  to  an  action,  of  ejectment  and 
trespass  for  mesne  profits.  Both  these  cases  are  wholly 
distinguishable  from  tbe  present,  as  they  proceeded  on  the 

(«}  Cowp.  asi^ft)  S  Taant.  185;  S.  C.  1  Marrii,  7. 
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18S3»  {ftrinciple,  that  the  wiUiesi  bad  a  direct  or  nmnediate  in**^" 
DoDDiKOToir  terest.  Here,  however,  the  record  coald  not  be  used  hy 
HvI'miii  the  witness  in  an  action  against  the  defendant  for  an  injury 
done  to  his  own  possession ;  and  it  doed  not  follow,  that 
although  the  plaintilBT  obtained  a  verdict  for  an  injurj 
dotie  to  his  reversionary  estate,  that  the  premises  would 
be  restored  to  their  former  state;  or  that  the  witness  would 
not  be  left  to  pursue  his  remedy  against  the  defendant  ffat 
the  injury  done  to  his  immediate  possession. 

Mr.  Serjeant  Taddy^  in  support  of  the  rule,  insisted 
that  the  tenant  must,  of  necessity,  be  benefited  by  the 
verdict ;  and  that  even  if  such  were  the  probable  consa* 
queiice,  it  would  be  of  itself  sufficient  to  render  hiili  inad« 
iHisdble  as  a  witness.  In  Upton  v.  Curtis  (a)f  where  the 
hmdkird,  in  order  to  satisfy  reut  due  fh>m  bis  tenant,  dis- 
trained on  the  under  tenant,  and  avowed  as  baififlTof  bis 
tenant,  it  was  held  that  the  tenant  was  not  a  <kmipetent 
witnciBS  to  prove  the  amount  of  the  rent  to  be  paid  by  tbe 
^der  tenant  to  bitti,  on  tbe  ground  that  he  wotild  be 
'  Aereby  relieved  frcmi  payment  of  part  of  tbe  rent  db« 
ti^iued  fe  •  111  On^eii  Hanmng^s  Cn$e  (9),  S^.  Jostide 
7te{#ifsM «aid,  ''If a  man  promise anotber  that  if  he  re^ 
cover  bis  land  the  cither  shaH  have  a  leAse  of  it,  be  iis  hot  a 
good  whttess."  So,  here,  tbe  pit>babk  consequence  won! d 
b«^  that  the  teuatlt  in  possession  of  tbe  pretnises  wtiufd  r^ 
eeive  a  beneil  i«l  tMt  a  verdict  Was  fdMhA  fbr  tb^  pTafntifF, 
as  be  was^  in  p^bit  of  fbct,  a  privy  iii  estate  tvhb  tbe  rever* 
siooerf  and  if  so,  be  knight  be  allowed  to  tise  tb^  verdict 
fautid  fbr  tbe  latt^  in  6is  favour  in  ah  action  again^  the 
defbitdimt  for  tbe  injury  done  to  bn  individual  interest. 
Aad  in  Pyke  v.  CVottcA  (e),  it  was  held,  that  if  several 
estate  in  remaindor  be  limited  iti  a  deed,  and  oae  of  tbO' 
partias  iik  remaitider  obtain  a  verdict  in  an  action  brougblr 

i«)  iiiS0»  psgt  SS.-'*^^)  1  Mod*  t  L«-.^e>  I  14.  Rayn.  790^ 
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agaiiisl  bim  for  part  of  the  Iimd,  tbal  verdict  owy  be  gives 
in  eFideuce  by  aootber  peryoii  in  remainder,  in  an  action 
brcNigfat  against  him  for  tbe  same  land,  altbougfa  he  does  hv^oii, 
not  claim  any  estate  under  the  firat  remainder*man.  And  in 
KUmerslqf  v.  Orpe  (a),  it  was  decided  that  a  recovery  in 
an  action  of  treapaaai  against  one  who  josti6ed  as  servant 
9tA^  i»  admiaaible^  though  not  conclusive  evidence  of 
the  right  in  an  action,  i^;ainst  another  servant  of  A.  for  a 
ainular  trespass  (6). 

Cnr.  mdy.  vmlt. 

.  Mr»  Jusiioe  Park  now  delivered  the  judgment  of  the 
Court  an  follows  :l..Tb  is  was  an  action  on  the  case  brooglit 
fi)gainst  the  defendant  by  a  reversioner^  for  an  iigory  done 
|D  his  Inheritance^  and  at  the  trial  the  tenant  in  possessiom 
was  called  to  prove  the  nature  of  the  injury,  when  ho 
waa  objected  to  by  the  defendant  as  being  ab  interestod 
witness.  But  the  Lord  Chief  Baron  allowed  him  to  bo 
examined,  reserving  the  point  for  the  consideration  of  the 
Court*  and  the  only  question  now  is^  whether  his  testissony 
was  properly  received.  The  old  rules  of  evideaoet  as  lo 
the  competency  of  witnesses,  have  been  much  nnnrowedf 
and  the  Courts  have  endeavoured,  as  fiir  as  possible^  la  linii 
the  objection  to  tbe  credit  rather  than  the  competent 
of  the  witness.  This  course  was  invariably  adopted  by 
Lord  Mansfield  (c).  So,  Lord  Chief  Justice  HatdmiekB^ 
in  tbe  case  of  Tie  King  v.  Bray ^  said,  that  {d)  ^wbenover 
a  question  arose  at  Nid  Priut  as  to  the  competency  or 
credit  of  a  witnessi  he  was  always  inclined  to  restrain  k 
to  bis  oredit  rather  than  his  competency."  But  the  mde 
on  which  the  Court  has  grounded  its  decision  in  this  caae^ 
k  to  be  found  in  Bent  v.  Baker  %  where  Lord  Kenyan  fmUBiy 


(a)  e  Doag.  517. (&)  See  Peake»  Evidmee,  .5th  Edit.  iO»  41. 

(e)  See  TFo/fem  v.  Skdhy,  1  Tens  Rep.  500,  ■     ■  (if)  Rep.  tdbp.  Hard w. 
960;  S.  C.  nomin$  Rai  v.  Gra^,  Selw.  Ni.  Pri.  dd  Edit  lOii,  (n). 
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HuDtoir. 


2^23^^       that  (a)  "Wherever  there  are  not  aoy  positive  rules  of 
Daddinoton    law  against  it,  it  is  better  to  receive  the  evidence  of  the 
witness,  making,  nevertheless,  such  observations  on  tho 
credit  of  the  party  as  his  situation  requires.     The  general 
question  put  to  a  witness  on  his  voir  dire  amounts  to  this, 
whether  the  record  in  the  cause  will  affect  his  interest/'   **  I 
must  acknowledge  (6),  (observed  his  Lordship,)  that  there 
have  been  various  opinions  upon  this  subject,  and  that  it 
is  impossible  to  reconcile  all  the  cases.     Then  we  have 
only  to  consider  what  are  the  principles  and  good  sense  to 
be  extracted  from  them  all.     I  think  the  principle  is  this, 
if  the  proceedings  in  the  cause  cannot  be  used  for  him,  he 
is  a  competent  witness,  although  he  may  entertain  wishes 
upon  the  subject,  for  that  only  goes  to  his  credit  and  not  to 
his  competency ;  as  where  he  stands  in  the  same  situation 
with  the  party  "for  whom  he  is  called  to  {rive  evidence, 
there  is  no  doubt  but  that  it  may  influence  bis  testimony ; 
or  where  a  father  is  giving  evidence  for  the  son :  but  this 
does  not  render  him  incompetent,  and  such  circumstances 
are  always  open  to  observation.^    And  Mr.  Justice  Butler 
there  said,  that  (c)  "  he  took  the  true  line  to  be  this,  is  the 
witness  to  gain  or  lose  by  the  event  of  the  caude?"  It  must 
be  remarked  that  Bent  v*  Baker  was  decided  after  great 
consideration,  and  is  one  of  the  leading  cases  which  has 
established  the  rule  of  evidence  on  this  subject.     It  was 
originally  in  this  Court,  and  on  a  bill  of  exceptions  having 
been  tendered  and  signed,  it  was  afterwards  removed  into 
the  Court  of  King's  Bench  by  a  writ  of  error,  where  the 
opinion  of  Lord  Loughborough^  that  the  witness  was  not 
competent,  was  over«ruIed^  and  although  a  writ  of  error 
was  afterwards  brought  to  reverse  the  judgment  of  that 
Court,  it  was  subsequently   abandoned.     That  case  has 
since  been  frequently  referred  to  and   confirmed,  as  in 


(«)  3  Terra  Rep.  32.^ (A)  Id,  53. (c)  Id.  36. 
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Jordaine  v.  Lashbrooke  (o),  and  in  Smith  v.  Prayer  (h\         182s. 
Lord  Kenyan^  in  delivering  bis  judgment,  to  which  the    Doudiiiotow 
Other  Judges  assented,  said,  **  We  are  now  called  upon  to 
review  the  decision  in  the  case  of  Bent  v.  Baker,  which 
has  laid  down  a  clear  and  certain  rule,  by  which  I  have 
ever  since  endeavoured  to  regulate  my  opinion  in  causes 
coming  before  me  at  Nisi  Prius,  though  probably  I  may 
not  have  decided  properly  in  every  instance,  when  called 
upon  to  form  an  opinion  on  the  sudden.     The  rule  there 
laid  down  wa9i  jthat  no  objection  could  be  made  to  the 
competency  of  a  witness  upon  the  ground  of  interest,  un- 
less he  were  directly  interested  in  the  event  of  the  suit,  or 
could  avail  himself  of  the  venlict  in  the  cause,  so  as  to 
give  it  in  evidence  on  any  future  occasion  in  support  of 
bis  own  interest ;"  and  his  Lordship  went  on  to  observe^ 
after  citing  all  the  cases  and  authorities  on  the  subject, 
that  the  point  decided  in  Bent  v.  Baker  was,  that  the  ob- 
jection to  a  witness  on  the  grround  of  future  interest,  only 
went  .to  his  credit,  unless  the  judgment  could  be  given  in 
evidence  for  him  in  any  other  suit,  and  that  the  authority 
of  that  case  stood  fully  confirmed.     And  in  the  subsequent 
case  o(  Forrester  v.  Pigou  (c),  the  above  rule  was  not 
impugned,  but  distinctly   recognised  by  Lord  Ellenbo^ 
rough  ;  and  that  case  was  sent  down  to  be  re-tried,  for  the 
purpose  of  ascertaining  the  time  when  an  undertaking  was 
made  by  one  of  the  plaintiffs  to  one  of  the  defendant's  wit- 
nesses,  who,  on  his  examination  on  the  voir  dire,  stated 
that  he  had  paid  the  loss,  but  had  since  been  promised  by 
one  of  the  plaintiffs,  that  he  should  be  placed  in  the  seme 
situation  with  the  other  underwriters  if  they  did  not  settle. 
If,  therefore,  the  plaintiffs  failed  in  their  action  against  the 
then  defendant,  the  witness  was  to  receive  back  the  money 
he  had  paid  on  account  of  the  loss ;  and  if  so,  he  was  directly 
interested  in  endeavouring  to  procure  a  verdict  for  the 

(«)  7  Term  Rep.  604.— -<4)  Id,  M.-^Cc)  1  Manl.  &  Selw.  0- 
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-j?^-  defendant.  Thus,  then,  this  case  stands  with  regard  t<F 
DoDDiMoraM  'icutliorilj  ai(  to  the  admissibility  of  the  witness  whose  erim 
BuDto!!.  dence  was  received' at  the  trial;  and  we  bare  anxiously 
looked  to  see  whether  he  oould  gain  or  lose  by  the  event 
of  this  suit;  but  we  think  it  impossibte  that  he  could  either 
be  benefited  or  prejudiced  by  its  result.  The  verdict  can- 
not be  given  in  evidence  in  any  action  either  for  or  against 
hiua*  If  the  plaintiflT  recover  a  verdict,  the  damages  are 
entirely  his  own,  and  at  his  sole  disposal,  by  way  of  com- 
pensation for  the  injury  done  to  his  reversionary  interest, 
and  he  cannot  be  bound  to  lay  out  any  part  of  them,  or 
expend  one  farthing  on  the  premises  during  the  tenancy. 
So,  if  the  witness  should  bring  an  action  for  the  injury 
done  to  his  possession,  the  plaintiff's  verdict  could  not  in 
any  way,  either  directly  or  indirectly,  be  used  or  made 
available  for  him%  The  witness  might  have  strong  wishes 
on  the  subject,  and  his  mind  might  have  been  biassed  or 
influenced,  but  that  circumstance  existed  in  all  the  other 
case^  The  situation  in  which  he  was  placed  might  sub- 
ject him  to  the  observation  of  the  jury  as  to  his  credit,  but 
bad  not  the  effect  of  destroying  his  competency,  or  disqua- 
lifying  him  altogether.  If  two  notions  are  brought  against 
two  persons  for  the  same  assault,  the  defendant  in  one  ac- 
tion may  be  a  witness  for  the  defendant  in  the  other  (a) ; 
and  as  he  stands  in  the  same  situation  as  the  party  for 
whom  he  is  called  to  give  evidence,  he  must  certainly  bd 
under  as  strong  a  bias  as  tbe  witness  whose  evidence  was 
adtnitted  at  tbe  trial:  and  there  appears  to  be  no  ^aae 
where  such  a  witness  has  been  rejected,  although  tbe 
point  must  frequeutly  have  arisen  before.  In  Doe  d.  Foster^ 
V.  WilUamSf  tbe  tenant  in  possession  on  whom  an  ejeet* 
meiit  had  been  served  was  deemed  an  incompetent  witaeas 
to  support  his  landlord's  title,  because  it  was  to  uphold 
hi*  own  possession.    So,  in  Pyhe  v.  GrotccA,  it  Was  held 

(s)  iT^in  Rep.  aoi. 
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tkH  •  pvty  dattnot  be  a  witness  fer  anotlief»  where  rbejr 

iNMb  ofoimed  mder  the  same  deed.  Neither  of  fliose  cataes, 

tiMffclbre,  j^fptttr  to  hate  any  bearing  on  this  particular 

jMliift.  The  Court  hare  reason  to  beliere  that  witnesses  si- 

lailarly  drcaaistahced  hare  been  constantly  admitted;  and 

#e  bare  beeti  infeniied  that  in  a  late  case  on  the  Northern 

Cir^t  sach  an  objection  was  taken  and  oTer-rnled,  and 

#§  ajpplhaition  waa  afterwards  made  to  set  aside  that  deci« 

sioii.    Bat,  in  the  absence  of  any  anthorityy  and  admitting 

Ms  to  be  a  new  point;  by  deciding  that  the  testimony  of 

Ae  witness  was  properly  received  at  the  trial,  we  shall  irio* 

brte  no  rule  of  law ;  hot  on  the  contrary,  support  the  ge^ 

Hera!  principle,  that,  where  the  verdict  cannot  be  given 

ill  evidence  for  or  against  the  witness,  and  where  be  can 

derive  no  benefit  firom  the  testimony  he  gives,  whatever 

hia  wishes  may  be,  he  is  admissible  as  a  witness,  and  this 

mle  must  oonseqoently  be 

Discharged. 
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t. 

HOBMII* 


MAVoa,  Assignee  of  Pvnb,  a  Bankrupt,  v.  Croome.  Mr^^LUk 

M.  itis  was  an  action  for  money  had  and  received,  and  bnmgbt  wherea  tndtr^ 

by  the  plaintiff,  as  the  assignee  of  Pyne,  a  bankrupt,  to  ^'"'(^J^JJJTJ* 

fteover  from  the  defendant  the  sum  of  87/.  lOs.  paid  to  him  ie«se,propoied, 

uader  the  following  circomstsmces,  which  were  established  ^^^'^^^0 

is  evidence  at  the  trial  before  Lord  Chief  Justice  Dallas  at  dUpoM  of  it  to 

GtriUhuUf  at  the  Sittings  after  the  last  Michaelmas  Term,  t^  refused  ta 

Pjyne,  the  bankrupt,  held  and  occupied  a  house  in  Mary^  ^^^  >*»  '".»'*•" 

i^Bi^mne^  under  a  lease  from  the  defendant,  at  the  yearly  should  be  first 

rtiitofTO/.,  payable  quarteriy;  and  in  Sepiemher,  1818  i*,"t^S,^o7* 

he  was  arrested  on  mesne  procesii  and  committed  to  the  rem  whicii  were 

FItot  Prison,  where  be  continued  in  custody  within  the  judioi^/uid* 

the  rent  wMaf« 
terwuds  peid  to  the  latter  out  of  the  monejf  which  the  purchaser  had  agreed  to  give  for  the  lease, 
the  Isadlofd  bcMg  8«»sre  of  die  siliiatfofi  of  the  htnhraj^,  and  there  Mng  no  property  to  dis- 
train 00  the  premisesat  the  time,  bot  the  landlord  having  a  right  of  re-entr  j«  accnrding  to  a  proviso 
lA  (he  lease:  Held«  that  the  assignee  of  the  bankrupt  could  not  recover  from  the 'landlord  the 
iSBt  lApaid  m  bha,  in  ati  nddonSir  amseyhtdasd  iSMivoi,  fts  Hit  eSIMvortbe  bankrupt  had 
been  benefited  bj  socb  p^nent«  and  as  the  landlord  ha4  therebj  waived  his  right  to  dUstraia^ 
asvelliu  to  t^oesea  Sy  ejeetmettt,  for  «  bk^a^h  6t  the  proviftd  cdttUlntd  in  fhe  lease. 
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rules  until  November^  1819.  The  lease  of  the  premises 
having  been  previously  deposited  with  one  Morland,.M  a 
Croomi.  security  by  way  of  mortgage,  for  a  debt  owing  tQ  hilp  by 
the  bankrupt,  and  more  than  a  year's  rent  being  then  due 
to  the  defendant,  and  no  goods  on  the  premises  on  which 
he  could  distrain,  they  having  been  removed  by  the 
bankrupt  previously  to  his  going  to  prison;  the  latter 
proposed. to  sell  the  remainder  of  his  term,  and  dispose  of 
the  lease  to  Mr.  Thompson  for  220/.,  who  refused  to  pur- 
chase it,  unless  the  premises  should  be  discharged  from 
all  rent  which  should  be  due  to  the  defendant  at  ChrisU 
maSf  1819,  when  five  quarters  would  be  in  arrear,  and 
which  amounted  to  87/.  10««,  for  the  recovery  of  which 
this  action  was.  brought.  The  bankrupt  then  made  the 
defendant  acquainted  with  the  circumstances  and  offer  of 
Thompson^  and  it  was  ultimately  agreed  between  them 
that  the  five  quarters'  rent,  which  would  become  due  to 
the  defendant  at  Christmas^  should  be  paid  to  him  out  of 
the  220/.  which  Thompson  had  agreed  to  give  for  the 
lease,  and  that  the  sum  due  to  ilfor/aiic/ should  be  also  sa- 
tisfied. In  pursuance  of  this  arrangement,  an  assignment 
of  the  lease  was  made  by  the  bankrupt  to  Thompson  in 
November^  1819,  when  Morland  gave  up  the  lease  to  him 
on  being  paid  the  sum  due  to  him  from  the  bankrupt ;  and 
the  residue  of  the  purchase-money  was  then  paid  over  to 
,  the,  latter,  who  immediately  paid  the  defendant  the.  arrears 
of  rent  which  would  become  due  to  him  at  Christmas  SoU 
lowing.  The  lease  contained  a  clause  of  re  entry,  if  the 
rent  should  be  behind  and  unpaid  by  the  space  of  twenty- 
'  one  days  next  after  either  of  the  days  appointed  for  pay-^ 
ment,  or  on  breach  of  any  of  the  covenants  by  the  bankrupt 
or  his  assigns,  therein  contained.  On  the  Slat /ayttiaiy^ 
1822,  a  commission  was  issued  against  Pyne,  founded  on 
the  act  of  bankruptcy  committed  by  his  lying  in  prison 
from  September^  1818,  to  November,  1819,  and  under 
which  the  plaintiff  as  bis  assignee  claimed  to  be  entitled 
to  the  sum  in  question^  as  having  been  paid  to  the  de- 


Ill   T^K   FODATH   YEAR   OP   GEO.   IV.  ITS 

leodut  by  the  bankrupt  afte^  be  had  committed  an  act  of      ^  laes. 
binkniptcy. 

For  tbe^  defendant,  it  was  inaisted,  that  m  tbe  payment 
of  Ae-arraaraof  vent  dne  to  him  from  the  bankropt  waa 
in  lieu  of  a  distress,  it  did  not  ikll  witbiii'tbe  prori- 
of  tbe  bankrupt  laws ;  and  his  Lordsliip  being  of  that 
opjniony  the  jory^  under  his  direction,  found  a  verdict  for 
the  defendant^  reserving  to  the  plaintiff  leave  to  move  to 
set  it  aside  and  have  a  verdict  entered  for  him  for87/.  10s. 
if  tbe  Court  should  be  of  opinion  that  he  was  entitled  to 
recover. 

Mr.  Serfeant  Taddy^  in  tbe  last  Term,  accordingly  ob* 
tanned  a  rule  nisi;  and  submitted  that  as  the  defendant 
knew  cjf  the  bankruptcy  of  Pyne  at  the  time  the  payment 
was  made  to  him  on  account  of  *  the  rent,  he  was  bound  to 
refund  it  to  the  plaintiff,  as  his  assignee,  as  it  was  not  pn^ 
tected  by  the  statute  10  Geo.  2,  whidi  only  extended  to 
payments  made  on  bills  of  exchange,  or  for  goods  sold. 
Although  in  Stevenson  v.  Wood  (o),  it  was  held,  that 
money  paid  for  rent  to  a  landlord  who  was  about  to  dis* 
train,  by  a  trader,  aAer  an  act  of  bankruptcy  cointnitted, 
was  not  recoverable  bock  by  the  assignees ;  yet,  there,  the 
bankrupt's  goods  remained  on  the  premises,  and  were  con- 
sequently subject  to  the  distress;  whilst  here,  there  was 
nothing  on  %rhicb'a  distress  could  be  levied,  tbe  bankrupt 
having  sold  all  his  effects  before  he  went  to  prison.  A\^ 
though  the  defendant  at  one  time  might  have  re-entered, 
according  to  the  clause  in  the  lease  for  non-payment  of 
rent,  yet  be  allowed  five  quarters  to  be  in  arrear,  by  which 
he  had  waived  any  remedy  he  might  have  obtained  under  that 
clause.  In  Ex  parte  2>e«cAcfrme«(4),it  washeld,  that  if  the 
goods  of  a  bankrupt  are  sold  by  the  assignees,  and  taken 
off  the  premises,  tbe  landlord  loses  his  remedy  by  distress, 

(«)  5  Esp.  Ni.  Fri.  C«f.aoo.*~(6)  I  Atk.  lOS. 
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\mmI  can  only  come  ib  tinder  the  eommiarion  pro  ruAdCwitli 
the  rest  of  the  creditora.  And  in  Ex  parte  PImmmer  (41)9 
U  «w  decided^  that  if  a  landlord  ni^leols  to  db^ratn,.  he  is 
not  entitled  lb  be  paid  a  jeai^s  rent  in  preference  to  ihe 
other  creditoiBof  the  bankrupt,  on  the  equity  of  the  statute 
a  Annef  e.  14»  but  must  stand  in  the  sane  situation  as  a 
cmnnon  ereditor.  Here,  it  is  quite  clear  tbft  ^,definid>- 
jmt  was  too  laite  to  distrain,  ther^  being  no  goods  on  the 
premises  tit  the  time  of  the  ass^nment  of  the  leasee  and  to 
9f  bieh  the  plaintiff  was  no  party^  ncn*  had  Uie  bankroptfs 
estate  receired  any  benefit  from  the  transaction,     . 

. :  Mr.  Serjeant  iyeii^atid  Mr.  Serjeant  i^£iiC7e«,  on  iSoltniday 
issf,  shewed  icaosef  and  submitted^  that  although  this  did 
not  fidl  within  the  excepted  eases  in  the  statute  19  Oeo.  % 
still,  that  it  could  not  be  cpnsidered  as  a  roluntary  pay* 
ment  made  by  the  bankrupt,  and  (hat  the  plaintiff,  as  bis 
eis^nee,  would  have  the  fa)l  benefit  of  it,  as  it  tended  ta 
dtlN>harge  the  bankrupt's  estate  to  the  extent  of  such  pay^ 
meat,  as  it  was  veceived  by  the  defendant  on  account  of 
rent  preriously  due  to  him  as  landlord  of  the  preaaises  oo* 
0npied  by  the  bankrupt;  and  nnder  tbe  proviso  in  the 
lease  for  re-entry,  he  might  hare  proceeded  to  recorer 
possession  by  an  action  of  ejectment,  firom  wbidi  the  bank« 
mpt  or  his  assignee  coum  only  be  relieved  in  Equity,  on 
piiyment  of  the  arrears  due.  Besides,  the  lease  was  not 
only  disposed  of  beneficially  to  Thomip^on^  but  the  debi 
(Ireviously  due  to  Mwtland  was  paid  off  and  satisfied  out  of 
Ihe  purchase^'money,  which  would  otherwise  have  re- 
sKioed  as  a  claim  on  the  bankrupt's  estate,  and  which 
must  have  been  discharged  before  tbe  plaintiff  could  ob- 
tain possession  of  the  lease.  Although  there  wefo  no 
goods  on  the  prenuses,  at  the  time  of  the  assignment,  eo 
V^Jueb  the  drfiandant  could  distnain,  yet  that  could  not 

I. 
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km  ri|^  Id  reoHwetkemmuu  of  rent  then  dtte  froM 
Am  Wnkmpt ;  for  lie  had  a  nght^  at  iaadlord,  to  dhtrahi 
9mj  90odi  which  might  be  afterward*  fbond  on  the  pre- 
\%  aod  it  ia  imiiaterial  whether  such  rig^  were  exer- 

OQ  goods  actiially  on  the  premiaea  at  the  time,  or  on 
thoae  which  might  be  placed  there  afterwards:  and  it  ia 
^ailo  dear  that  if  JTk^mpsam  had  taken  possession  nnder 
the  aasigiiroent,  the  defendant  might  hare  levied  on  his 
goods  to  satisfy  the  rent  previonslj  due  to  him  from  the 
bankrapt.     In  principlci  therefore,  this  case  is  not  distin- 
gotahable  from  Sievmuon  r.  Wood;  for  the  payment  to  the 
d^ndant  gare  him  no  new  advantage,  and  the  estate  of 
the  bankrapt  was  thereby  exonerated  fix>m  the  payment 
of  rent  then  dne,  and  hia  creditors  were  benefited  by  hav. 
ing  the  mortgage  to  Morland  paid  off,  and  receiving  the 
leaMinder  of  the  money  paid  by  Thompson  by  way  of 
prsBMum  on  the  assignment  of  the  lease.     No  previoas  de- 
iM»i  was  necessary  in  order  to  create  a  forfeiture ;  as,  if  the 
pent  was  in  arrear  twenty-one  days  after  any  of  those 
appointed  for  payment,   the  defendant  had   a  right  of 
ra-«iitry,  which  he  waived  by  the  receipt   of  the  rent 
due  to  him  at  the  thne  of  the  assignment,  as  well  as  his 
right  to  distrain  on  any  property  which  might  be  after- 
wards fcHind  on  the  premises.    On  the  whole,  therefore, 
the  bankrupt's  estate  has  been  benefited  by  the  transaction 
in  every  point  of  view,  as  it  was  rendered  firee  from  former 
jncmnbrances  and  charges,  without  which  the  lease  could 
aoC  be  beneficially  assigned,  or  a  future  tenant  protected 
from  nn  action  of  ejectment,  or  having  his  goods  distrained 
ibr  the  tent  due  to  the  defendant 

Mr.  Serjeant  Tadify^  in  support  of  the  rule. — ^Tbe  pay- 
WK&aA  in  question  dearly  fells  within  the  operation  of  the 
bankrupt  laws,  and  may  be  recovered  back  from  the  de- 
fendant by  the  pimtiff  in  bis  character  of  assignee,  and 
the  defendant  can  only  be  entitled  to  claim  as  a  general 
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}^^^Z^  creditor  under  the  comiQissioo.  No  forfeiture  has  beeo 
incurred,  as  the  proviso  in  the  lease  does  not  amount  to  a 
cesser  of  the  bankrupt's  term,  but  was  merely  a  common 
clause,  providing  for  re-entry  in  case  of  non-payment  of 
rent;  ;and  the  defendant  could  not  avail  himself  of  it,  un- 
less he  had  made  a  demand  of  payment  on  the  last  of  the 
days  it  became  due,  and  complied  with  the  necessary  and 
technical  formalities;  and  not  having  done  so,  the  defend* 
ant,  in  point  of  fact,  had  no  right  of  re-entry  at  the  time  of 
the  assignment  of  the  lease,  or  receipt  of  the  sum  in  ques- 
tion ;  as  he  then  stood  in  the  ordinary  situation  of  n  landlord, 
having  merely  a  power  to  distrain,  or  as  an  ordinary  cre» 
ditor,  receiving  money  with  a  full  knowledge  that  the 
party  paying  it  had  previously  committed  an  act  of  bank- 
ruptcy— 

[Mr.  Justice  Park. — In  Doe  d«  Scholefield^  v.  Alexan^ 
der  (fi),  where  the  lease  contained  a  proviso,  that  if  the 
rent  should  be  in  arrear  twenty-one  days  next  after  any  of 
the  days  of  payment,  (being  lawfully  demanded,)  the  lessor 
might  re-enter;  and  five  quarters  being  in  arrear,  and  no 
suflScient  distress  on  the  premises,  it  was  held  that  the 
lessor  might  re-enter  without  a  demand.] 

That  case  was  decided  on  the  construction  of  the  statute 
4  (?c'0.2,  c.  28;  but  here,  the  formalities  attending  a  de- 
mand of  rent  at  common  law  should  have  been  observed; 
and  the  defendant  should  not  have  allowed  five  quarters 
to  be  in  arrear  at  the  time  of  the  assignment  of  the  lease 
to  the  purchaser.  When  the  assig^nment  took  place,  the 
defendant  lost  any  remedy  he  might  have  as  landlord  of 
the  premises,  either  by  proceeding  by  ejectment  or  by 
distress;,  and  from  that  moment  the  property  vested  in  the 
plaintiflf,  as  the  assignee  of  the  bankrupt,  for  the  benefit  of 
his  creditors:    and   although  the  defendant  might  have 

(«)  «  Mftul.  k,  Mw.  dSS. 
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lakeo  either  of  tfaoee  steps  before  the  anig^ineiit  was  ,  1823' 
onde,  yett  as  be  bad  not  done  so,  be  had  thereby  waived 
his  right,  and  the  plaintiff  was  not  bonnd  by  any  transac- 
tion that  took  place  between  him  and  the  bankrupt.  The 
case  of  Stevenson  v.  Wood  is  altogether  distinguishable 
fran  the  present ;  as  there  the  goods  of  the  bankrupt  re- 
■Huued  on  the  premises,  and  might  have  been  distrained 
at  the  time  the  payment  was  made.  Besides,  that  was  a 
■ere  Niei  PriuM  decision;  and  here,  as  there  were  no 
goods  on  the  premises,  the  defendant  abandoned  nothing 
from  which  he  could  have  derived  any  advantage ;  and  as 
he  could  not  stand  in  a  better  situation  than  the  general 
creditors,  and  had  not  even  contemplated  a  distress  at  the 
time  the  payment  was  made  to  him,  be  cannot  retain  it  as 
i^[ainst  the  plaintiff,  who  has  derived  no  benefit  from  it, 
besides  which,  it  was  made  without  his  privity  or  assent. 

The  Court  intimated  a  strong  inclination  in  favour  of 
the  defendant,  on  the  principle  laid  down  in  Stevenson  v. 
fFoodf  but  expressed  a  doubt  as  to  whether  he  could  en- 
force the  payment  of  rent  due  to  him  from  the  bankrupt 
from  a  subsequent  tenant,  or  distrain  on  the  goods  of  the 
latter  for  the  same ;  but  they  observed  that  in  justice  the 
verdict  ought,  if  possible,  to  be  supported. 

Cur.  adv.  vult. 

Mr.  Justice  Pare  now  delivered  the  judgement  of  the 
Court  as  follows :— .When  this  question  was  argued  on  <Sb- 
turday^  we  thought  it  embraced  a  case  of  great  hardship  on 
the  defendant,  and  that  we  might,  in  the  hurry  of  the  mo- 
ment, overlook  the  law  and  justice  of  the  case ;  but  we 
have  since  considered  it,  and  are  of  opinion  that  the  rule 
nnist  be  disdiarged.  The  case  is  peculiar  in  all  its  cir- 
cnmi^ances,  which  were  these  :.^  party  went  to  prison, 
and  became  a  bankrupt  by  lying  there  more  than  two 
months.    Before,  and  at  the  time  of  bis  imprisonment,  he 

WOU   VIII.  N 
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}^^  was  entitled  to  a  beneficial  lease  in  a  house,  wbtcb  vi^as 
moctgaged  to  a  person  by  tbe  name  of  Morland.  The 
bankrupt  afterwards  had  an  opportunity  of  disponing  of 
this  lease  beneficially ;  but  five  quarters'  rent  being  in 
anrear  to  tbe  landlord,  the  proposed  purchaser  refosed  to 
take  tbe  lease,  unless.  Ilie  rent  was  first  paid.  The  bank- 
rupt in  consequence  sent  for  his  landlord,  who  agteed  to 
allow  him  to  ol»tain  220/.  for  the  lease,  on  his  paying  off 
tbe  oioney  due  to  the  mortgagee,  who  had  a  lien  od  it,  and 
wbofaeld  it  by  way  of  security ;  and  satisfying  the  rent  due 
to  him  as  landlord.  This  sum  was  received  by  the  bank- 
rupt more  than  two  years  before  tbe  commission  waig  issued 
against  bim^  and  out  of- which  he  paid  off  the  mortgage, 
and  satisfied  the  five  quarters'  rent'  due  to  the  defendant 
as  his  landlord,  and  which  is  now  soujg^ht  to  be  recovered 
from  bim  -by  the  plaintiff,  as  assignee  of  the  batikrupt,  as 
for  money  had  and  received  by  the  defendant  to  his  use, 
afterlie'bad  oonnsMtted  an  act  of  bankruptcy:  and  it  has 
been-coutended,  that  as  there  were  no  goods  on  tbe  pre^ 
misesof  the  bankrupt,  which  tbe  defendant,  as  his  land- 
lord could  distrain,  and  as  be  knew  the  situation  of  the 
bunkrapt,  and'the  circumstance  of  his  having  lain  more 
than  a  year  in  prison  at^tfae  time  he  received  tbe  five  quar- 
ters' rent  so  due  to  hkn^'be  cannot  retain  it  as  against  >  the 
plaintiff  as  his  assignee.  This  cannot  be  considered  to 
fall  within  the  provisions  of  the  statute  1.9  Geo.  2,  or  to  be 
deemed  a  ,p^ment  -within  tfaat  statute:  but  >the  case  of 
Stevenson  y^  Wood  wasj«lied.on<forthe  defendant,  and  on 
the.priaoiple  of  wliicb  the  Court  now  proceeds  in  forming 
its^  judgment.  That  was  an  action  for  money  had  and  re- 
eeived,  and  brought  to  recov^erbacka  sum  which  had  been 
pfiid  to^a  landlord,  who  was  about  to  distrain  for  rent,  afUx 
bis^tenadtbad  committeda  secret  act  of  bankruptcy.  Tbere, 
it  appears  that  tbe;goods  were  ileft  on  the  premises ;  and 
tbegiround  of  lawtitkea  by  the  then  <  Solicitor  General,  i  for 
the  defendant'H»jrigiit  to  hold  tbe  money  independently >of 
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ItntB  statute  19  Oeo.  2,  or  any  protection  to  be  derived  from  ^  1825. 
it  was,  that,  under  the  bankrupt  laws,  the  landlord  had  a 
right  to  distrain  for  rent  in  arrear,  and  that  the  goods  of 
the  bankrtipt  were  subject  to  the  distresn,  notwithstanding 
the  act  of  bankruptcy.  That  the  assignees  took  the  goods, 
subject  to  *the  prior  title  of  the  landlord,  to  whom  they 
were  bound  to  pay  his  rent,  before  they  could  remove  the 
goods,  otherwise  the  landlord  had  a  right  to  distrain  off  the 
premises ;  that  having  that  right,  he  had  a  power  to  waive 
it,  and  to  accept  the  rent,  in  lieu  of  his  right  to  distrain  :  and 
Lord  EUenborough  assented  to  the  law  as  so  laid  down,  and 
said,  that  **  the  landlord  has  by  law  a  right  of  distress;  he 
has  a  legal  lien  on  the  bankrupt's  goods,  unconnected  with 
die  bankruptcy;  if  he  thinks  fit  to  waive  that  right,  and 
accept  of  the  rent,  he  should  not  he  placed  in  a  worse 
situation  than  if  he  had  made  an  actual  distress;  it  would 
he  a  fraud  on  his  legal  rights  to  hold  otherwise/*  Here, 
although  there  were  no  goods  on  the  premises,  yet  the 
landlorri  had  a  right  of  rr-entry  by  the  terms  of  the  lease, 
and  might'have  recovered  in  ejectment  if  the  rent  remained 
unpaid  twenty-one  days  next  after  cither  of  the  days  ap- 
pointed for  its  payment.  He  has  waived  that  right  by 
accepting  the  sum  paid  him  in  compensation  of  the  rent 
due  to  him  from  the  bankrupt;  and  his  right  of  distress 
Would  have  continued,  although  there  were  no  goods  on 
the  premises  on  which  he  could  distrain  at  the  time.  The 
txxm  no  received  by  him  was  consequently  an  equivalent 
for  the  waiver  of  distress  or  bringing  an  action  of  eject- 
ment. Besides,  the  assignee  has  received  an  essential  be- 
nefit from  the  transaction,  as  the  bankrupt's  estate  was 
subject  to  the  payment  of  the  five  quarters'  rent  which 
was  due  before  the  commission  was  issued,  as  well  as  pay* 
ing  off  the  sum  due  to  the  mortgagee,  with  whom  the  lease 
was  deposited  by  way  of  security ;  both  of  which  are  now 
disiAairged,  but  which  would  have  remained  as  debts  prove- 
able  under  the  commission  unless  the  defendant  bad  ac- 
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1823.  ceded  to  the  arrangement.  As  well,  therefore,  on  the 
ground  that  the  bankrupt*s  estate  has  derived  every  pos-» 
sible  benefit  from  the  payment  in  question,  as  that  mani- 
fest justice  has  been  done,  we  are  of  opinion  that  there  is 
uo  substantial  ground  to  disturb  this  verdict.  The  cases 
of  Ex  parte  DescharmeSy  and  Ex  parte  Plummer^  do  not 
appear  to  touch  Uie  question ;  and  it  need  only  be  added 
that  my  Lord  Chief  Justice  (a)  concurs  in  thinking  that 
this  rule  must  be 

Discharged. 

(a)  Hit  Lordtihip  was  absent,  beii  f(  confined  by  iudispomtioii. 


Mayuth.  Frost  v.  Benqough. 

Where,  to  an      X  HIS  was  *an  action  of  assumpsit  on  a  promissory  note, 

m?Mornotr'  ^^^^^  1^^'>  ^°y*  ^S*^'  payable  two  months  after  date,  and 

the  defendant  drawn  by  the  defendant  in  favour  of  one  Thomas  •  Kay^ 

futcoflimUa*  ^°^  ^V  J*™   indorsed   to  the  plaintiff. The  defendant 

^*J*°*' .*"**  **^^  pleaded,^/*/,  the  general  issue;  and,  secondly^  non  as^ 

evidence  a  let-  sumpsit  infrUsex  annos ;  on  which  issue  was  joined.     At 

ter  written  by  t|,g  ^^ial  of  the  causc,  before  Lord  Chief  Justice  Dallas.^t  the 

tbe  defendant         ^    ^  '  ' 

to  him,  stating.  Sittings  at  Guildhallj  after  the  last  Michaelmas  Term, 
caUed  hi^m'to"  ^^^  plaintiff  gave  in  evidence  the  following  letter,  written 
L.,  bat  should     by  the  defendant,  and  addressed  to  the  plaintiff  at  J?m/o/, 

he  be  fortunate 

in  his  adven-  M  proof  of  a  Subsequent  acknowledgment  by  the  defend- 
!?i"*.'^/;P|**"*  ant,  to  take  the  case  out  of  the  statute. 

tiff  might  de-  ' 

pend  on  seeing 

him  at  B.  (the  **  Sir,— Business  calls  me  on4he  sudden  to  Liverpool. 
plaintiff's  "resi-  Should  I  be  fortunate  in  my  adventures,  you  may  depend 

dcnce),  other-  on  seeing  me  in  Bristol  in  less  than  three  weeks ;  other- 
wise, that  he 

nnst  arrange  matters  with  him  as  circarostances  would  permit;''  and  it  was  not  shewn  that 
tbe  letter  referred  to  any  other  transaction  between  tbe  parties: — Held,  that  it  was  properly 
left  to  the  jury  to  determine  whether  it  related  to  the  note,  so  as  to  amount  to  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute ;  and  they  having  found  in  the  affirmatiTe, 
held  that  their  verdict  wat>(OnclosiTe. 
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wise,  I  must  arrange  matters  with  you  as  circumstances  s^  ^ 

will  penult.     1  shall  leave  town  to-morrow  night.  Frost 

Henry  Bengovgh.  Bmcoua.. 
London^  24th  September,  1817." 

For  the  defendant,  it  was  insisted  that  the  plaintiff  ought 
to  be  nonsuited,  although  the  letter  might  be  construed  to 
contain  a  promise  or  acknowledgment,  as  it  had  no  refer- 
ence Co  the  note  in  question. His  Lordship,  considering 

the  letter  to  be  ambiguous  in  terms,  left  it  to  the  jury  to 
say,  whether  it  referred  to  the  note,  and  they,  in  absence 
of  evidence  to  the  contrary,  found  that  it  did,  and  accord- 
ingly gave  a  verdict  for  the  plaintiff,  and  stated  that  they 
founded  their  verdict  on  the  letter  alone  and  unconnected 
with  any  other  fact.  Leave,  however,  was  given  the  de» 
fendant  to  move  to  set  it  aside,  in  case  the  Court  should 
be  o{  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Serjeant  VaughuM^  in  the  course  of  the  last  Term, 
accordingly  obtained  a  rule  nieif  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  on  the  grounds,  that 
the  letter  itself  was  not  a  sufficient  acknowledgment  of  an 
existing  debt  to  take  the  case  out  of  the  statute,  and  that 
it  bad  no  reference  to  the  note,  nor  was  there  any  evidence 
toooonect  it  with  that  instrument.  That  it,  therefore,  ought 
not  to  have  been  left  to  the  jury  to  put  a  construction  on 
it;  and  as  the  plaintiff  had  not  proved  the  contents  of  auy 
letter  written  by  him  to  the  defendant  requiring  payment 
of  the  note,  the  verdict  could  not  be  supported.  He  relied 
on  the  cases  of  Hellinge  v.  Shaw  (o),  Rowcroft  7.  Lo^ 
mas  (6),  and  Beale  v.  Nitid  (c),  to  shew  that  the  c  must 
be  evidence  of  nn  acknowledgment  of  an  existing  ionmnd, 
or  that  the  debt  still  remains  unpaid. 


(«)  AnUp  Vol.  I,  3i0. {h)  4  Maw.  &  Selw.  457. >  B«m. 

k  Aid.  568. 
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]^^  Mr.  Serjeant   Taddy  now  shewed  cause.     Tlie  onFy 

question  is,  whether  the  letter  produced  by.  the  plaintiff  a€ 
the.trial  applied  to  his  demand  on  the  note  given  by  the 
defendant;  and  as  there  was  no  evidence  of  any  other 
dealing  or  transaction  between  them,  the  jury  were  fully 
warranted  in  concluding  that  it  did.  .  It  was  a  question  of 
fact  purely  for  their  consideration;  and;  it  was  most  pro* 
p^ly  left  to  them  to  say  whether  it  applied  to  the  note  in 
question  or  not:  and  if  it  did,  there  can  be  no  doubt  but 
that  it  contained  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute.  In  Lloyd  v.  Maund  (a)  it  was 
held,  that  a  letter  written  by  the  defendant,  (who  pleaded 
the  statute,)  couched .  in  ambiguous  terms,  should  be  left 
to  the  jury  to  consider  whether  it  amounted  to  an  acknow* 
iedgment  of  the  debt  or  not.  That  case  is  precisely  in 
point,  and  consequently  there  can  be  no  ground  to  disturb 
the  verdict  of  the  jury» 

Mr.  Serjeant  Vavghan^  in  support  of  the  rule»  It  was 
incumbent  on  the  plaintiff  to  have  shewn  that  there  were 
no  other  dealings  between  him  and  the  defendant  to  which 
the  letter  of  the  latter  could  refer ;  for,  in  Becde  v.  Nind^ 
Mr».  Justice  Bayley  expressly  laid  down  that  {h)  *'  the  onus 
of  taking  a  case  out  of  the  statute  of  limitations  is  upon  the 
plaintiff."  Here,,  however,  the  letter  contained  no  ackno  w*- 
ledgment  of  any  existing  debt,  nor  does  it  even  refer  to  any 
pecuniary  transactions,  but  merely  an  arrangement  of  mat- 
ters between  the  parties;  and  when  it  ia  considered,  that 
the  note  was  given  in  May^  I8I5,  and  the  letter  was  not  writp^ 
ten.for  mor^  than  two  years  after  it  became  due,  it  would  in 
all  probability  have  reference  to  subsequent  dealings  be- 
tween the  parties.  This  case  is  altogether  distinguishable 
from  that  of  Lloyd  v.  Maund;  as,  there,  the  debt  was  neither 
expressly  admitted  nor  denied ;   and  Mr.  Justice  Ashhurst 

(a)  2  Term  Rep.  760,— r-(6)  4  Barii.  &  Aid.  671. <r)  2  Term 

Rep.  762. 
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midf  that  **  ibMigk  the  Jetter»wa«  nrrillen  io  ambigiioiM  terns;       w^ 

tbmm  wnereaoroe  y rteaf  i t^  from  which  tbejury^migbt  perhaps 

hftFe  iofetrodiui  fidEDowledgnieDt  of  the  debt.''  There^  too^ 

the  defeodaot  md  in  sabetance,  that  rather  than  pay  the 

OQita  be  would  go  to  gaol;  by  which  it  might  be  taken 

that  aometbiog  was  dae.    That^  therefore,  ought  to  have 

hes»  left  to  the  jury ;  and  here,  although  they,  found,  thai 

the  letter  related  to  the  note  only,  its  construction  belonged 

exdusirely  to  the  Court;  and  if  so,  it  was  not  sufficient  in 

terms  to  amount  to  an  acknowledgment,  according  to  the 

pnnciples  laid  down  by  Lord  Chief  Justice  6t66t,  in  the 

late  case  of  Hellirngs  r.  ShaWt  where  he  said,  that  (a)  **it  was 

probable  that  if  the  Courts  could  retrace  the  steps  they 

bad  taken,  they  would  perceive  that  justice  would  have 

been  better  consulted  by  a  strict  adherence  to  the  statute^ 

without  consulting  the  particular  cases  of  individuals^' 

And  in  Bowerqft  v.  LumaSj  Lord  Ellenbaromgh  said.(6X 

^  Something  more  must  be  proved  than  a  bare  acknow-* 

ledgment  by  the  defendant  that  the  thing  is  unsatisfied,  to 

give  effect  to  that  which  is  per  se  destroyed.    The  oases^ 

indeed,  have  determined,  that  a  debt,  the  existence  of 

which  i»  extinct  through  lapse  of.time,  may  be  revived  by 

an  acknowledgment  that.it  is  unsatisfied.    But  there  must 

first  be  some  acknowledgment  that  it  ever  existed." Here,. 

the  term  ^  adventures"  cannot  be  taken  in  any  sense  to 
refer  to  the  note,  and  the  arrangement  of  matters  with  the 
plaintiff  musti  be  taken  to  apply  to  commercial  matters-; 
and  if  so,  it  contains  no  acknowledgement  of  any  existing 
deb^:  and  it  was  for  his  Lordship,  who  tried  the  cause,  to 
have  put  a  legal  construction  on  it,  and  not  left  it  to  the 
conaideration  of  the  jury. 

Mr.^  Justice  Park  (c). I  am  of  opinion  that  this  ver«» 

diet  ought  not' to  be  disturbed i     Within  our  recollection^ 

(«)  AnU^  Vol.  I.  545.-^-(6)  4  Maul.  &  Selw.  458. (c)  Lord 

Chief  Justice  DmUm$  wMibsenL 
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y^.  the  statute  of  limitations  has  been  too  much  frittered  away^ 
In  Bryan  y.  Horseman  (a),  a  mere  acknowledgment  of  the 
debt,  although  accompanied  with  a  declaration  by  the  de- 
fendant, *^  that  he  did  not  consider  himself  as  owing  the 
plaintiff  a  farthing,  it  being  more  than  six  years  since  he 
contracted,"  was  held  suflScient  to  take  the  case  out  of  the 
statute ;  and  Lord  Ellenborough  there  said,  that  (6)  **  the 
Court  had  looked  into  all  the  authorities;  and  that  what- 
ever their  opinion  upon  the  statute  might  have  been,  had 
the  question  been  new,  yet  that,  after  the  long  train  of  de- 
cisions upon  the  subject,  it  was  necessary  to  abide  by  the 
construction  which  had  been  put  upon  it."  There,  bow- 
ever,  the  defendant  acknowledged  in  the  same  breath  that 
he  had  had  the  wheat,  and  that  he  had  paid  for  some  part  of 
it,  but  admitted  that  26/.  remained  due;  and  it  was  held 
to  be  a  sufficient  acknowledgment  of  the  pre-existing  debt 
to  create  an  assumpsit^  so  as  to  take  the  case  out  of  the 
statute,  although  the  defendant  denied  at  the  time  of  the 
arrest  that  he  then  owed  any  thing,  it  being  more  than  six^ 
years  since  he  contracted.  In  this  Court,  however,  there 
have  been  several  recent  cases,  where  the  evidence  as 
to  the  acknowledgment  of  the  dd)t  has  been  extremely 
slight,  in  which  it  has  been  held,  that  such  acknowledg- 
ment is  not  to  be  left  to  the  jury,  as  evidence  of  an  admis- 
sion, to  take  a  debt  out  of  the  statute,  or  to  raise  an  infer- 
ence of  a  new  promise  to  pay.  In  Coltman  v.  Marsh  (c) 
where  the  defendant  said  to  the  plaintiff,  '*  I  owe  you  not 
a  farthing,  for  it  is  more  than  six  years  since,"  it  was  held 
that  it  ought  not  to  have  been  left  to  the  jury  as  evidence 
of  an  admission  to  take  a  debt  out  of  the  statute,  as  the  de- 
fendant meant  to  stand  expressly  on  it.  And  in  the  sub- 
sequent case  of  Hellings  v.  Shaw^  which  was  an  action  on 
an  attorney's  bill,  iu  which  he  sought  to  recover  his  charges 
relative  to  the  grant  of  an  annuity,  the  defendant  said,  that 

(a)  4  East,  .099. {b)  Id  603. \,c)  3  Taunt.  380. 
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*  he  thought  it  bad  been  settled  at  the  time  the  annuity 
was  granted,  but  that  he  bad  been  in  so  much  trouble 
aince,  that  he  could  not  recollect  any  thing  about  it/'  was 
not  a  sufficient  acknowledgment  of  the  debt  to  take  it  out 
of  dbe  statute,  and  was  not  to  be  left  to  the  jury  as  evi* 
deuce  of  the  admission  of  such  debt.  So,  in  Craig  ▼. 
Cor  (a),  where  the  defendant,  on  being  applied  to  by  the 
plaintiff's  attorney  for  the  payment  of  a  debt,  wrote  him 
thai  he  would  wait  on  the  plaintiff,  when  he  should  be  able 
to  satisfy  him  respecting  the  misunderstanding  which  had 
occurred  between  them,  it  was  held  that  such  evidence 
oi^t  not  to  be  left  to  a  jury  as  a  ground  to  infer  a 

Bpw  promise  to  pay. ^The  decision  here,  however,  will 

not  militate  against  those  cases,  nor  is  it  necessary  to  com- 
bat the  principles  on  which  they  were  decided.  It  is  per- 
fectly clear  that,  in  general,  the  plaintiff  is  bound  to 
make  out  a  primd  facie  case,  and  adduce  evidence  of  an 
acknowledgment  by  the  defendant,  to  take  a  case  out  of 
the  statute.  Here,  he  produced  a  promissory  note,  which 
was  proved  to  be  in  the  handwriting  of  the  defendant,  as 
well  as  a  letter  written  by  him,  which,  although  couched 
in  ambiguous  terms,  was  sufficient  to  shift  the  onus  on  the 
defendant,  and  render  it  incumbent  on  him  to  shew  that  it 
related  to  other  matters  than  the  note  in  question ;  and 
more  ^particularly  so,  when  it  is  considered,  that  the  de- 
fendant, by  pleading  the  statute,  has  virtually  admitted 
that  a  debt  was  originally  due.  The  case  of  Beale  v.  Nind 
does  not  appear  to  be  hi  favour  of  the  defendant.  There, 
the  substance  of  the  conversation  between  the  parties  was, 
that  although  there  was  once  a  debt,  yet  that  it  had  been 
discharged  by  the  deceased  partner  of  the  plaintiff  having 
paid  himself  out  of  money  in  his  hands  belonging  to  the* 
defendant ;  and  Lord  Chief  Justice  Abbott  said,  that  (6) 
be  was  by  no  means  satisfied,  upon  proof  of  the  conversa* 


lass. 


(«)  Holt.  N.  P.  C.  3ao. (*)  4  Barn.  &  Aid.  570. 
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}^^  tidH  li^Id  inA'tbe  defendant, ttbat  it  was  oompetent  tb  Ae 
phltntiff  to  gio  into  the  whole  of  the  accounts,  between  liit 
deceased  ^partner  and  tbe  defendant,  to  ikisiff  wbal  dit 
btter  said.  Admitting,  howerer,  that  that  could  be  dotoe, 
it  was  hot  made  out  to  bis  Lordship^  satisfaction  that  the 
defendant's  assertion  that  this  matter  bad  been  settled  be- 
tween such  deceased  partner  and  him  was  untrue;  he  could 
not,  therefore,  say  that  the  jury  bad  cotne  to  a  wrong  conn, 
elusion/'  There,  it  was  left  to  the  Jury  to  consider,  whef- 
ther  there  was  only  one  account  to  which  the  defendant's 
conversation  could  refer.  So,  here,  it  was  properly  left 
fo  the  jury  to  say,  whether  the  letter  referred  to  the  pnNf 
missory  note  given  by  the  defendant,  or  not.  The  case  of 
Lloyd  v»  J/lfairnrf  was  not  determined  as  to  the  nature  of  the 
acknowledgment,  but  whether,  as  the  letter  containing 
it  was  ambiguous  in  terms,  it  ought  not  to  have  been  left 
toifhe  jury  ;  and  that  Lord  Kenyan^  who  tried  the  cause, 
and  nonsuited  the  plaintiff,  ought  not  to  have  put  a  con-' 
structton  on  itas-in  the  case  of  a  deed  :  and  his  Loknlsbtp,* 
having  tried  the  cause,  declined  giving  any  opinion  wben 
it  was  afterwards  brought  before  the  Court  •  but  Mr.  Justice 
Ashhursl  said,  that-(a)  *^  the  only  doubt  on  his  mindwaa, 
whether  the  letter  should  not  have  been  left  to  the  jury, 
for  them  to  form  an  opinion ^upon  it;  and  that  though  it 
was  written  inambiguous  terms,  there  were  some  parts  of 
it  from  wMch  the  jury  might  perhaps  have  inferred  an  ac^ 
knowledgmentof  the  debt,  and  that  he  thought  the  jury 
should  have  put  their  Construction 'on  it:  and  Mr.  Justice 
JB^iff^'COneurred  in  thiriking  that  it  shodid' have  been  left 
tb  the  jury.  That  'case  appears  to  'be  'precisely  in  point 
tO'sh^^rthat'the  letter  in  tbis'case,-being  clothed  in  ambi» 
guous  tetliis^Wais'most  properly  left'to  the  jury  to  decide 
Whether  it  related  to  the  plaiiftiff's  demand  or  not.  It  is 
not  Moessary  for  the  Court -to  determine  whether  they 
have  drawn  a  right  conclusion ;  but  speaking  for  myself, 

(tf)  2  Term  Rep.  76«. 
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I  am  strongly  inclioed  to  think  that  I  should  have  found       ^j^f^ 
as  they  did,  and  conseqaently  that  there  is  no  ground  to 
disturb  their  verdict. 

Mr.  Justice  Burrouoh. ^Wherever  the  statute  of  limit- 
ations is  pleaded  as  a  defence  to  the  action,  the  party 
pleading  it  virtually  admits  that  a  debt  was  originally  due; 
and  here  the  defendant's  letter  can  relate  to  nothing,  unless 
it  he  taken  to  refer  to  a  pre-existing  demand.  The  de- 
fendant, in  London^  having  been  connected  with  the  plain- 
tiff, who  resided  at  Bristol^  wrote  him  that  *^  business  called 
bim  on  a  sudden  to  Liverpool;  that  if  he  should  be  for- 
tunate in  his  adventures  he  might  depend  on  seeing  him  in 
Bristol  in  less  than  three  weeks."  These  adventures  must 
be  taken  to  relate  to  money  matters,  and  that  if  the  defend- 
ant were  fortunate  he  would  bring  down  the  fruits  of  his 
adventures  to  the  plaintiff;  if  not,  that  he  must  arrange 
matters  with  him  as  circumstances  would  permit,  or  in 
other  words  make  the  best  terms  with  him  he  could.  Did, 
then,  the  jury  do  right  or  wrong  in  referring  this  letter  to 
aa  existing  demand  ?  I  am  of  opinion  that  they  came  to 
a  right  conclusion,  and  that  they  could  not  refer  it  to  any 
thing  besides  the  note,  as  there  appeared  to  be  no  other 
demand  to  which  it  could  apply.  If  there  had  been, 
the  defendant  might  have  shewn  it.  I  fully  concur  with 
my  Brother  Park  that  the  question  was  most  properly  left 
lo  the  jury,  and,  for  the  above  reasons,  am  quite  satisfied 
that  they  have  come  to  a  right  conclusion. 

Rule  discharged. 
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Courts  Of  Common  ^itasi 


AND 


IN  TRINITY  TERM, 
IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


MEMORANDUM. 

THE  oonliDued  indisposition  of  Mr.  Jastice  Richardson 
prevented  his  attendance  in  Court  during  any  part  of  this 
Term. 


Gregory  v.  HuRRiLL(a).  l^f^ 

JL HE  following  case  was  sent  by  the  direction  of  the  Lord    Where  one  of 
Chancellor  for  the  opinion  of  the  Judges  of  this  Court:—     jJJ^^rbl^, 

writi  of  copiiu^ 
uUu^  and  plurietf  retunieble  in  Miehaelwuu  Term,  18 It,  and  Hilary  Tern,  1813,  were  laed  oat 
igainicboth,  with  «  view  to  oatlawry  against  the  former;  but  a  cominiMioii  of  bankraptcj  hav* 
in(  been  loed  out  again«t  the  other  partner  resident  in  this  coontrj,  the  proceedings  as  to  the 
OBtlawrj  were  suspended;  and  the  absent  partner  never  returned  to  this  coontrj  until  1819, 
etcepC  bj  tooching  at  Dtal  in  1814,  for  a  mere  temporarj  purpose,  on  his  passage  from  one 
foreign  port  to  another;  and  in  18:tl  a  fresh  action  was  commenced  against  him  in  JT.  B.  for 
the  same  debt ;  but  as  he  avoided  an  arrest,  a  commission  of  bankraptcj  was  issued  against  him  in 
that  jear,  and  he  afterwards  commenced  an  action  in  this  Court  to  trj  the  validitj  of  the  eom* 
mission ;  and  previooslj  to  the  trial,  hot  after  the  commission,  continuances  were  entered  up 
oa  the  former  writs  issued  in  1812  and  1813,  and  regularlj  brought  down  to  the  tera  before  the 
latter  trial.— Held,  that  the  debt  on  which  the  commission  was  founded,  was  not  barred  bj  the 
etatate  of  limitations,  but  that  at  the  time  of  issuing  the  said  commission,  it  was  a  good  pe« 
titioning  creditor's  debt:  And  it  seems,  that  the  touching  at  Deal,  was  not  a  return  tothiscountrj 
Ifom  bejond  seas,  within  the  meaning  of  the  statute  21  Jac  1,  c.  18,  ss.  5, 7. 

(a)  See  aftt#,  vol.  6,  595. 
TOL,  Villi  O 
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Id  the  year  1811,  one  Rupert  Leigh  Hipkins^  (since  de- 
ceased) and  George  Barnard  Gregory^  the  present  plain* 
HuBRiLi.      ^i^y  having  entered  into  a  commercial  speculation,  or  ad* 
venture,  in  a  cargo  of  goods,  a  partnership  agreement 
was  drawn  up  and  signed  by  both  parties. 

On  the  occasion  of  entering  into  the  agreement,  JZ.  L. 
Hipkins  and  his  wife  transferred  3000/.  bank  annuities, 
into  the  name  of  Benjamin  fFaJshy  a  broker,  to  answer  the 
purposes  of  the  speculation,  who  thereupon  agreed  to  be- 
come the  a^entof  the  concern,  upon  the  usual  terms  of  in* 
terest,  and  a  commission  of  2i  per  cent,  being  allowed  upon 
the  amount  of  all  advances  and  payments  made  by  him  in 
the  course  of  such  agency.  The  proceeds  of  the  cargo 
were  to  be  remitted  to  Walsh  for  the  payment  of  such  ad« 
vances.  Various  goods  were  purchased,  and  the  different 
merchants  and  tradesmen  were  referred  to  fFdlsh,  who 
either  paid  in  cash,  or  accepted  bills  of  exchange  for  the 
amount. 

The  goods  were  shipped  on  board  the  ship  Irvine^  bound 
to  Algiers^  and  G.  B.  Gregory^  (the  plaintiff),  soon  afler^ 
wards  sailed  with  the  cargo  for  Algiers  in  that  ship. 

Walsh  continued  to  pay  the  bills  so  accepted  by  him, 
on  account  of  the  goods  shipped  on  board  the  Irvine^  down 
to  the  month  o{  Decemberf  1811,  when  he  became  bank- 
rupt, at  which  time  there  was  a  balance  exceeding  10001. 
due  from  Gregory  and  Hipkins  to  fFalsh^  which  balance 
has  not  since  been  reduced. 

On  the  24th  «/iiite,  1812,  while  Gregory  was  abroad, 
J^ohn  Thomas  Taylor  and  John  Parker^  as  •assignees  of 
fFalshf  commenced  an  action  by  special  original,  in  the 
Court  of  King^s  Bench^  against  Hipkins  and  Gregory y  for 
the  recovery  of  a  debt  then  claimed  to  be  due  and  owing 
from  Hipkins  and  Gregory  to  the  estate  of  fFalshj  and 
for  that  purpose  sued  out  a  writ  of  special  capias^  directed 
io  the  sheriffi  o(  London^  returnable  on  the  Morrow  of  All 
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Souls  in  Mhhaelmas  Term,  1812,  and  indorsed  for  baS       ^^SSl 
for  the  sum  of  lOOW.  and  upwards. 

Hipkins  being,  at  the  time  of  suing  out  the  said  writ, 
a  prisoner  in  the  King's  Bench  prison,  was  detained  in  cus- 
tody at  the  suit  of  the  assignees  of  Walsh  for  the  above  debt 
(rf*  1000/.,  and  a  oonunission  of  bankrupt  was,  on  or  about  the 
18tb  August^  1812,  upon  the  petition  uf  the  said  «/•  T. 
Ihylor  and  his  then  co-partner,  John  Taylor^  awarded 
and  issued  against  Hipkins^  as  the  co- partner  in  trade  of 
€hregory9  upon  which  commission  he  was  duly  adjudged  a 
baBbnpt. 

At  a  meeting  under  the  commission,  held  at  OuildhaU^ 
Lsttdon^  on  the  5th  September^  1812,  «/•  T.  Taylor  was 
duly  chosen  sole  assignee  of  the  estate  and  effects  of  Hipm 
Uns^  and  an  assignment  of  such  estate  and  effects  was  ex- 
•rated  to  t/.  T.  Taylor ^  by  the  major  part  of  tbe  commis- 
Mners  named  in  the  commission. 

EHpkms  died  in  September^  1813.'  In  November,  I8I5S, 
€hregory  being  then  abroad,  an  alias  writ  of  special  capias 
was  sued  oat  against  him  and  Hipkins,  at  the  suit  of  tbe 
assignees  of  Walsh,  directed  to  the  sheriffs  o( London,  re- 
teroable  in  fifteen  days  of  St.  Martin,  initftc/iae/mcuTerm, 
1812,  and  on  tbe  11th  of  the  following  December,  a  pluries 
writ  of  special  capias  was  sued  out  by  the  assignees  of 
Wsdsh,  against  Hipkins  and  Gregory,  also  directed  to  the 
sheriffs  of  London,  and  returnable  in  eight  days  of  St, 
Hikary,  in  Hilary  Term,  1813,  and  both  the  last  mentioned 
writs  were  also  indorsed  for  bail  for  1000/.  All  the  said 
writs  of  capias,  alias,  and  pluries  u  ere  lodged  at  the  Secon- 
dary's or  Sheriff's-oiBce  for  London,  between  the  beginning 
^  3£chaelmas  Term,  1812,  and  the  end  of  Hilary  Term, 
1818,  and  were  severally  and  duly  returned  nqn  invenii  by 
tbe  then  sheriffs  before  the  end  of  Hilary  Term,  1813. 

Tbe  action  was  so  commenced  by  special  original  in  the 
Court  of  King^s  Bench,  and  such  several  writs  of  capiat, 
mUmSj  and  pluries  were  sued  out  therein,  with  a  ?jew  to 
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i^^L/  outlaw  Chregory;  bat  no  outlawry  ever  took  place,  the 
completion  of  such  intended  outlawry  being  subsequently 
suspended  by  reason  of  the  commission  baring  been  awards 
ed  and  issued  against  HipkinSj  as  before  stated. 

At  the  trial  of  the  action  hereafter  mentioned,  in  Trinity 
Term,  1821,  such  evidence  of  the  return  of  Gregory  to  this 
country  in  Aprils  1814,  was  given,  as  is  hereinafter  mention* 
ed ;  and  he  afterwards  returned  to  England  in  «/u/y,  1819. 

The  assignees  of  /Fa/iffA,  on  the  15th /^6&rtia7y,  1821, 
commenced  a  new  action  in  the  Court  of  King's  Bench, 
against  Gregory^  as  the  surviving  partner  of  Hipkins^  and 
sued  out  a  bill  of  Middlesex  against  him,  returnable  on 
Wednesday  next  after  fifteen  days  of  Easter,  in  Easter 
Term,  1821 ;  which  bill  of  Middlesex  was  indorsed  for 
bail  for  1336/.  6«.  lOd.,  being  the  same  identical  debt,  with 
an  accumulation  of  interest  thereon,  as  that  for  which  the 
former  action  was  brought  against  Hipkins  and  Gregory 
jointly,     A  warrant  on  the  said  bill  of  Middlesex  was  made 
out  and  delivered  to  an  officer  of  the  sheriff  of  Middleses, 
for  the  pui*pose  of  executing  the  same,  and  such  officer 
went  with  it  to  the  house  or  residence  of  Gregory,  in  order 
to  arrest  him,  and  made  several  attempts  toeffi[;ct  it;  which 
having  failed,  the  assigness  of  Walsh,  (the  plaintiffs  in  that 
action,)  on  the  17th  March,  1821,  proceeded  to  strike  a 
docket,  and  on  the  23rd  of  that  month  issued  a  commission 
of  bankruptcy  against  Gregory  j  and  he  was  thereupon  ad* 
judged  and  declared  a  bankrupt.     Aaron  Hurrill,  (the 
present  defendant),  was  duly  chosen  sole  assignee  of  the 
estate  and  effects  of  Gregory,  at  the  second  meeting  of  the 
commissioners,  held  at  Guildhatl,on  the  2lst  ^pril,  1821. 
Gregory  having  opposed  the  commission,  on  the  12th  April, 
preferred  his  petitioti   to  the  Lord  Chancellor,  thereby 
praying  that  the  same  might  be  superseded;  and  by  an  or« 
der  of  his  Honour  the  Vice  Chancellor^  made  on  hearing 
the  petition,  on  the  9th  Mag,  1821,  it  was  ordered  that 
Gregory  should  be  at  liberty  to  bring  and  prosecute  *an 
action  of  trover  against  the  assignee  of  his  estate  and  ef* 
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leds,  who,  on  the  trial,  was  to  admit  possession  of  goods  of  ^J8g3> 
the  Falae  of  5/.  id  order  to  sustain  the  action;  and  the  peti- 
tiooing  creditors  under  the  commission  were  to  defend  the 
action  in  the  name  of  the  assignee,  upon  their  indemnifying 
the  latter;  and  the  action  was  to  be  tried  in  the  Court  of 
Common  Pleas  in  London;  and  it  was  ordered  that  all 
proceedings  under  the  commission  should  be  stayed  until 
fortber  order. 

Gfegonfj  in  pursuance  of,  and  in  obedience  to  the  order 
did,  OD  the  17th  May^  1821,  commence  an  action  of  trover 
q^aiRst  Hurrillf  his  assignee,  in  the  Court  of  Common 
PUoM^^JOvk  the  19th  May^  1821,  two  days  uAer  the  com- 
neDcement  of  the  action  of  trorer  to  try  the  validity  of  the 
oommission,  the  attornies  for  the  petitioning  creditors  under 
the  commission  issued  against  Gregory^  fetched  away 
from  the  Secondary*s  or  Sherifl**fr-office  for  London^  the 
three  several  writs  of  a/icu,  capias^  and  pluries^  sued  out 
against  Hipkins  and  Gregory  in  1812  and  1813,  with  the 
returns  indorsed  on  thesaid  three  writs,  and  gave  the  follow- 
ing receipt:  ^*  Taylor  and  another  r.  Uipkins. Received 

the  capias^  eUias^  and  pluries  writs  in  this  cause,  19th  Alay^ 
1821.  Thomas  Bmns^  for  Stevenson  and  Bicknell^  Lincoln's 
InnJ*  These  three  writs  were  all  filed  together  in  the  record 
office  of  the  Court  of  King*s  Bench^  on  the  1 1th  Jnly^  1821, 
beingthe  last  day  of  Trinity  Term  in  that  year;  and  a  roll 
of  the  proceedings,  with  continuances  on  the  writ  of  plnries^ 
brought  down  to  the  term  next  preceding  the  date  of  the 
commission  issued  against  Gregory ^  was  docketed  and  car* 
ried  in  on  the  same  day  the  three  writs  were  filed  of  re- 
cord, which,  in  point  of  fact,  was  the  day  next  before  the 
day  appointed  for  the  trial  of  the  action  of  trover,  and  only 

two  days  before  snch  trial  actually  took  place. The  action 

of  trover  came  on  for  trial  before  Lord  Chief  Justice  Da/« 
las  and  aspecial  jury,  at  Guildhall^  on  the  13th  July^  1821, 
when  «/•  Tm  Taylor  and  Parker y  as  petitioning  creditors, 
proved  the  trading  and  act  of  bankruptcy  of  Gregory^  and 
tbey  also  established  by  the  production  of  certain  documents, 
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18S3^  andthe  testimony  of /Fa/^A, thatadebtof  1477/.11«.  dd.  wa» 
due  to  tbem  as  assignees,  for  and  on  accoant  of  the  several 
advances  made  by  FTalsh:  wbereupon  Gregory  produced 
as  a  witness,  one  Samuel  Hatch^  the  clerk  of  Mr.  IggvU 
deny  the  Vice-consul  of  Sweden^  resident  at  Dealy  who 
identified  Gregory  as  being  a  person,  who,  in  Aprils  1814, 
had  called  at  the  office  of  the  Vice-consul  at  JDeal^  several 
times,  whilst  waiting  for  a  passage  in  the  ship  Hazard^ 
(which  came  into  the  Downs  from  St.  Ubes^  bound  to  Dort 
\nHoUand\  that  he  left  a  letter  with  the  witness  to  be  de* 
livered  to  the  captain  of  a  ship  called  the  Aurora^  and  that 
Gregory  waited  at  Deal  several  days.  The  letter  was  given 
in  evidence  at  the  trial,  and  was  as  follows: 

«  Capt.  M.  F.  Bohl.      "  ^'«^'  21*<  ^P"''  181*. 
**  Yon  will  proceed  from  hence  with  all  dispatch,  for  the 
port  of  Amsterdam^  with  your  cargo,  waiting  for  further 
orders  in  regard  of  the  same. 

**  Your  obedient  servant, 

G.  B.  Gregory.*' 
^*P.  S.  As  all  privateers  are  called  in,  there  is  no  occa- 
sion for  convoy.** 

Addressed — Captain  M.  F.  Bohly  Swedish  scbooner, 
Aurora^  care  of  JB.  IggtUden  Esq.  Deal;  expected  in  the 
Downs  hourly  from  Portsmouth. 

The  testimony  of  Hatch  was  the  only  evidence  offered 
by  Gregory  of  his  having  been  in  England  from  the  year 
1811  till  the  year  1819,  whereupon  J.  T.  Taylor  and 
Parker^  the  assignees  of  FTalshy  produced  one  Martha 
Salter  as  a  witness,  who  stated  that  sh^  knew  Gregory  in 
Sweden,  in  1815,  and  that  she  had  seen  him  in  England  at 
the  house  of  Mr.  Patrick  in  1819,  when  he  said  that  he  ImuI 
'•ailed  from  England  in  1811,  and  returned  in  1819,  and 
that  she  had  also  heard  him  say,  in  the  presence  of  iii9  in- 
ters, that  he  had  never  been  in  England  durti^  Um  wM« 
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jreara,  and  that  «be  thought  «he  had  heard  him  w^ 
«iy  so  more  ihaa  once ;  the  aMigoees  of  Walsh  also  pat 
in  evideacey  examiDed  office  copies  of  the  aforesaid  writs 
of  e€qna$^  alias^  and  pluries^  and  returns]  indorsed  there- 
on, and  also  an  examined  office  copy  of  the  roll  of  the  pro* 
ceedingSy  with  the  continuances  entered  thereon  as  afore- 
said.  The  Lord  Chief  Justice  thereupon  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  Gregory^  reserving  the 
point  for  the  consideration  of  the  Court  as  to  the  effect  of 
the  continuances  so  as  aforesaid  entered  on  the  roil,  and 
whether  the  same  were  sufficient  to  take  the  case  out  of  the 
statute  of  limitations? 

Within  the  four  first  days  of  the  ensuipg  Michaelmas 
Term,  1821,  a  rule  msi  was  obtained  in  the  Court  of 
Coiiwoii  PleaSf  on  behalf  of  the  assignees  of  fFalsh^ 
that  a  nonsuit  might  be  entered,  or  a  verdict  for  the  de- 
fatdant,  upon  the  following  grounds,  viz.  that  the  ac- 
coDBt  between  Walshj  and  Hipkins  and  Gregory  came 
within  the  exception  contained  in  the  third  section  of  the 
statnle  21  Jac.  1,  c.  16;  that  the  return  of  Gregory  to  this 
eoaiUry,  jn  1814,  for  the  period  and  under  the  circum- 
stances before  stated,  was  not  such  a  return  to  England 
within  the  meaning  of  the  statute  of  limitations,  as  that  the 
u^  years  thereupon  began  to  run  against  (be  said  debt; 
ai^d  tliat  the  suing  out  the  aforesaid  writs  of  capias^  alias^ 
moA  pltirieSf  with  the  returns  thereon,  and  the  subsequent 
continuances  took  the  debt  out  of  the  statute.  After  the 
granting  of  such  rule,  Gregory,  in  the  same  term,  obtain- 
^  a  rule  nisi  in  the  Court  of  King*s  Bench^  to  set  aside 
the  return  of  the  writ  of  special  capias^  and  the  subsc- 
.^aent  proceedings  thereon,  for  irregularity,  with  costs ;  and 
frben  die  same  came  on  for  argument,  the  Court  referred 
jt  tolbe  Master  to  determine  whether  such  proceedings  had 
lieea  legnlar,  according  to  the  practice  of  that  Court;  and 
4he  JIaBter  afterwards  reported,  that,  according  to  the  prac* 
jiMerf  tbe.Cpurt  of  King's  Bencfif  established  fqr  many 
years*  .iha.  proceedings  had  been  rBgu|ar«  and  were  j;uffi« 
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2^^  dent  to  save  the  statute  of  Umitatioiis,  whermipon  the  rule 
nisi  obtained  by  Oregory  was  discharged  with  costs. — In 
ERlaty  Term,  1822,  the  rule  nisi  obtained  by  J,  T. 
Taylor  and  Parker ^  the  assignees  of  Walshf  for  setting  aside 
the  verdict  found  for  Gregory jcaxoe  on  to  be  argued  in  this 
Court,  when  the  same  was  made  absolute,  and  a  verdict 
ordered  to  be  entered  for  the  defendant  (a).  On  the  19tb 
February f  1822,  Gregory  preferred  another  petition  to  the 
Lord  Chancellor,  thereby  praying  that-the  commission  of 
bankruptcy  so  issued  against  him  might  be  superseded,  esi 
the  ground  that  the  petitioning  creditors  had  not,  at  the 
time  of  issuing  the  said  commission,  a  good  legal  debt  to 
support  the  said  commission;  but  that  the  debt  (if  any) 

had  been  barred  by  the  statute  of  limitations. ^The  peti-» 

tion  came  on  to  be  heard  before  his  Lordship  on  the  I7th' 
Augustf  1822,  when  his  Lordship  was  pleased  to  order  that 
a  case  should  be  stated  for  the  opinion  of  this  Court,  in 
which  the  question'should  be,  *^  whether,  under  the  circum* 
stances  stated,  J.  T.  Taylor  vxiA  Par  her  ^  as  assignees  of 
the  estate  and  effects  of  fFalsh^  had,  at  tfie  time  of  suing 
out  the  commission  of  bankruptcy  against  Oregory^  viz. 
on  the  22d  March^  1821,  a  valid  debt  as  petitioning  cre- 
ditors to  support  the  commission  f  And  it  was  ordered, 
that  the  Lord  Chief  Justice  of  the  said  Court  should  be  at 
liberty,  if  he  should  think  proper  so  to  do,  upon  the  argu* 
ment  of  the  said  case,  to  use  his  notes  of  the  former  pro- 
ceedings had  before  him  in  this  matter. 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Taddy  for  the  plaintiff,  contend* 
ed,  that  at  the  time  of  issuing  the  commission  against  him, 
on  the  22d  March  1821,  there  was  no  valid  or  sufficient 
petkienittg  creditor's  <iebt  om  which  it  could  be  supported* 
It  is  quitfs  cMar  that  a  debt  baifred  by  the  «CalQt*^  liinila* 
tions  at  Jaw,  cannot  be  proved  under  a  comddiifMi  of  bank- 
ruptcy,  so  as  to  sustain  it.  Ex  parte  Dewdney  (6).  Here  it 
(c)  S«e  enU,  vol.  6,  5t5.  (K)  15  Ves.  470. 
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m  equally  dear,  that  such  debt  was  barred  by  the  atatate 
81  Jae.  If  c.  16|  unleaa  it  can  be  broaght  within  either  of 
the  exceptions  contained  in  the  3d  and  7th  sections  of  that 
act(a)t  aa  relating  to  merchants'  accounts,  or  the  party's 
being  beyond  the  seas.  It  cannot  fall  within  the  former 
txceptioii,  as  in  Fatter  v.  Hodgwnib)^  and  Bather  v. 
Barber  (c)f  the  Lord  Chancellor  and  Master  of  the  Bolls 
have  both  held^  that  where  there  has  been  no  item  of  ac^ 
eoaal  within  six  years,  although  the  account  might  have 
been  between  merchant  and  merchant,  it  is  barred  by  the 
statute,  unless  some  new  item  has  been  introduced  or  added 
la  it  within  that  time.  Neither  can  the  exception  as  to  the 
party'a  being  beyond  the  seas  affect  the  debt  in  this  case, 
as  it  is  found,  as  a  fact,  that  the  plaintiff  landed  at  Deo/, 
in  Ajrtril  1814,  where  he  stayed  several  days,  from  which 
time  the  statute  must  be  taken  to  begin  to  run,  and  which 
was  more  than  six  years  before  the  commission  was  sued 
out.    And  in  Smith  v.  Hill(d)  it  was  held,  that  if  a  plain- 


(«)  By  tlie  5d  lectioii  of  which  it  is  enacted,  **  that  all  actions  of  trW' 
qnmrt  cUuMwm  firtgit,  &c  detinue,  traverp  and  replevin,  for  taking 
away  goods  or  cattle ;  all  actions  of  account  and  upon  the  case,  other 
than  such  accounts  as  coticeni  the  trade  of  inerchaudize,  between  mer- 
dunt  and  merchant,  their  factors  or  servants;  all  actions  of  debt,  ground- 
ed upon  any  lending  or  contract  without  specialty,  or  for  arrearages  of 
rent ;  and  all  actions  of  ocmm/I,  menace,  battery,  wounding,  and  imprison^ 
wtent,  shall  be  commenced  and  sued  within  the  times  hereafter  express- 
ed, and  not  after;  that  is  to  say,  the  said  actions  upon  the  ease,  (other 
than  ibr  slander,)  account,  tretpau  quare  clautum  Jregit,  &c.  debt, 
detnuu,  and  replevin,  within  six  years  next  after  the  cause  of  such  ac- 
tion or  suit,  and  not  after; — actions  of  assault,  battery,  wounding,  or 
issiprisomment  within ybiir  years;  and  actions  upon  the  case  for  words 
within  two  years  next  after  the  words  spoken,  and  not  after.** — And  by 
section  7,  it  is  provided,  that  **  if  any  person  or  persons,  entitled  to  any 
o^  the  said  actions,  shall  be,  at  the  time  any  such  cause  of  action  ac* 
cmed,  within  the  age  of  91  years,  feme  covert,  turn  compos  mentis,  im- 
prisoned, or  beyond  ths  seas;  then  such  perM>n  or  perMHis  shall  be  at 
Hbefty  to  bring  the  same  actions,  within  such  times  as  are  before  limit- 
their  coming  to  or  tieing  of  foil  age,  discovert,  of  aane  me- 
at Uuge»  aad  returned  from  beyond  the  seas.** 
'(h)  10  Vet.  ns. («)  18  Ves.^6. (^f)  1  Will.  ISi. 
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^Sl^  tiff  be  in  England  at  the  time  the  cause  of  action  accrueSf 
the  time  of  limitation  begins  to  run,  and  a  subsequent  de- 
parture from  the  kingdom,  and  going  beyond  the  sens,  will 
not  entitle  the  plaintiff  or  his  representative  to  maintain  an 
action  after  the  expiration  of  the  limited  time;  and  when 
a  disability  is  once  removed,  and  the  statute  has  begun  to 
ran,  no  subsequent  disability  will  stop  the  running.  Do€ 
d.  Dmroure  v.  Jones  (a).  Although,  however,  it  may 
be  contended,  that  the  plaintiff's  landing  at  Deal  was 
not  such  a  return  to  this  country  as  was  contemplated  by 
the  legislature,  yet  the  words  of  the  statute  being  general, 
viz.  *'  returned  from  beyond  the  seasj''  it  would  be  diffi- 
cult for  the  Court  to  draw  a  line  as  to  Uie  precise  nature 
or  meaning  of  such  a  return.  Yet  it  is  here  found  as  a 
fact,  that  the  i^intiff  waited  several  days  at  Deal  for  a  pas« 
ingKSfBnd  fre^on^ly  called  at  the  Vice-consul's  o£Bce  theret 
and  left  a  letter  for  the  captain  of  another  vessel ;  and  if  a 
party  actually  return  to  any  port  in  this  country,  and  lands 
but  for  a  moment,  he  is  liable  to  be  served  with  process, 
and  the  statute  begins  to  run  from  that  instant. 

|[I^rd  Chief  Justice  Dallas. Suppose  a  party  were 

driven  into  port  by  stress  of  weather,  and  was  obliged  to 
remain  there  till  the  ship  was  enabled  to  sail  again,  could 
that  be  deemed  a  return  within  the  meaning  of  the  statute) 
Here  there  can  be  no  question  that  the  plaintiff  did  not 
mean  to  return ;  for,  according  to  a  note  I  took  at  the  trial, 
he  Came  on  shore  at  Dea/,  while  the  ship  was  laying  off  that 
port,  for  the  mere  purpose  of  putting  a  letter  into  the  post- 
office.] 

The  next  and  prinqipatl  question  is,  whether,  under  the 
circumstances,  the  entering  the  continuances  in  the  action 
in  the  Court  of  King's  Bench,  can  have  the  effect  of  reviv- 
ing the  petitioning  creditor's  debt,  so  as  to  take  this  ca#e 
out  of  the  operation  of  the  statute;  such  -debt  being  previ- 
ously barred  and  incapable  of  being  enforced  at  the  time  of 

(a)  4  Term  Rep.  310. 
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limg  die  conmiimon.  In  order  to  support  a  commMsion 
€f  bRnkruptcy,  either  at  law  or  in  equity,  it  is  necessary 
that  the  debt  should  be  one  which  might  be  made  the 
subject  matter  of  the  commission,  and  of  which  the  par* 
ty  suing  it  out  might  avail  himself  at  the  rery  time. 
But  here  the  writs  were  allowed  to  remain  in  the  SheriffV 
office,  and  the  continuances  were  not  entered  up  until 
mfier  the  issuing  of  the  commission,  and  the  primary,  if 
Mt  tbe  sole  object  of  issuing  those  writs  in  the  6rst  in* 
atanop,  was  to  outlaw  the  present  plaintiff,  and  not  with  a 
view  to  prevent  the  application  of  the  statute.  The  re- 
^dication,  where  a  writ  is  sued  out  to  prevent  the  operation 
of  tbe  statute,  must  allege  that  it  was  sued  out  before  tbe 
expiration  of  the  limited  time,  with  an  intent  to  implead 
and  |MX)secufe  the  defendant  for  tbe  causes  of  action  in  tbe 
declaration  mentioned,  and  that  such  writ  was  returned 
ihid  regularly  continued.  Such  intent  is  a  traversable 
Act.  So  in  order  to  avoid  the  operation  of  tbe  statute, 
the  proceedings  must  in  effect  be  so  connected  as  to  apply 
to  the  same  cause  of  action,  and  be  carried  on  in  the  same 
Court  in  which  the  suit  was  originally  commenced.  In 
Smiih  V.  Bower  (a)  it  was  held  that  an  attachment  of  pri* 
rilege  was  not  a  continuance  of  a  bill  of  3Iiddle$eXf  so  as 
lo  avoid  the  operation  of  the  statute,  as  they  were  different 
in  their  nature,  as  not  bearing  any  analogy  to  one  another. 
-Still,  however,  the  original  cause  of  action  there  might  have 
-been  the  same;  but  Mr.  Justice  Buller  said  (6),  **  Whea 
we  speak  of  writs  being  continued,  we  mean  that  it  must 
appear  on  the  record  that  the  Court  has,  from  time  to  time, 
kept  the  original  suit  alive,  and  that  the  plaintiff  is  pro- 
ceeding to  bring  tbe  defendant  into  Court  on  tbe  suit  ori- 
ginally commenced.  But  it  must  appear  on  the  record 
diat  it  was  a  continuance  of  the  original  suit.'*  So  in 
Brown  v.  Babbington  (c),  it  was  decided  that  an  action  of 
ipsii  cannot  be  considered  as  a  oontinuanoe  of  an  ae- 


1893. 


(«)  3  Term  Rep.  603 (h)  Id.e64 (c)  S  Ld.  Raym.  SSO. 
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lion  commenced  by  a  writ  of  clausum  fregii.  These  cases, 
therefore,  shew  that  the  proceedings  by  continuance  must 
not  only  be  in  the  same  Court,  but  that  they  must  be  of 
the  same  nature,  in  respect  of  the  same  cause  of  action, 
and  founded  on  the  same  process  which  was  originally  sued 
out.  Besides,  here  the  continuances  were  not  entered  up 
until  (xfter  the  commission  of  bankruptcy  had  issued  against 
the  plaintiff,  which  was  not  only  altogether  unconnected 
with  the  previous  process  in  the  action  by  original  brought 
in  the  Court  of  King^s  Beneh^  but  a  new  remedy  was  there- 
by given,  and  it  cannot  be  possibly  connected  with  a  con- 
tinuance of  an  action  at  law,  as  the  commission  is  in  the 

nature  of  a  statutable  judgment  and  execution : if  so,  the 

continuances  were  entered  too  late;  and  although  it  may 
be  said  that  they  may  be  entered  at  any  time,  yet  there  is 
no  instance  where  it  has  been  done  after  judgment,  al- 
though it  has  been  in  some  cases  allowed  after  verdict. 
Here,  too,  it  must  be  observed,  that  the  writs  were  not  only 
sued  out  in  different  Courts,  but  alio  inluitUj  viz»  with  a 
view  to  the  outlawry  of  the  plaintiff;  and  in  order  to  operate 
as  a  bar  to  the  statute,  the  proceedings  in  this  Court  should 
have  been  founded  on  the  same  cause  of  action  which 
was  originally  commenced  in  the  Court  of  King's  Bench. 
[Mr.  Justice  BurroHgh. —  If  no  commission  of  bankrupt 
had  been  sued  out,  might  not  Tin^lor  have  gone  on  io 
the  action  against  Gregory^  if  he  had  returned  to  this  coun- 
try; and  if  so,  might  not  the  eapicu  in  this  Court  be  con* 
nected  with  the  bill  of  Middle$ex^  so  as  to  prevent  the 
operation  of  the  statute?]   Not  for  the  purpose  of  reviving 
the  petitioning  creditors'  debt,  as  the  continuances  were 
not  entered  lip  until  after  the  commission  had  been  sued 
oat;  and  the  writ  of  capias  in  this  Court  was  not  a  con- 
tinuance of  the  original  process,  nor  was  it  issued  for  that 
oause  of  action  which  was  subsisting  at  the  time,  of  the 
commission.    In  ex  parte  Dewdney  Lord  Eddon  said  {a\ 


(c)   15Vefu4g8. 
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^  ibat  in  the  consideration  of  the  statute  of  liinitatioua,  a         18SS. 

commianon  of  bankraptcy  is  nothing  more  than  a  subati* 

totion  of  the  antbority  of  the  Lord  Chancellor,  enabling  him 

to  work  out  the  payment  of  those  creditors,  who  could,  by 

legal  action,  or  equitable  suit,  have  compelled  payment;'' 

and  the  case  of  ex  parte  Dewdney  was  afterwards  confirm* 

ed  in  ex  parte  Boffeyia).    Here,  the  petitioning  creditors 

had  no  legal  remedy  to  compel  payment  at  the  time  of  the 

commission,  as  the  continuances  were  not  entered  up  until 

after  it  had  issued,  and  as  the  writ  in  this  Court  cannot  be 

connected  with  those  that  were  issued  in  the  original  suit  in 

the  Court  of  Khtg^tt  Bench^  and  as  the  proceedings  were 

dtogether  of  a  different  nature,  viz.  the  one  to  revive  a  debt, 

the  payment  of  which  could  not  have  been  enforced  at  the 

time  the  commission  was  sued  out,  and  the  other  for  the 

purpose  of  proceeding  to  outlawry  against  the  plaintifff 

the  commission,  which  was  sued  out  against  him  in  March 

1821,  cannot  be  supported. 

Mr.  Serjeant  jBo«ara9ue/,coN/ra. — Firsts  from  the  course 
of  dealings  between  the  parties  in  this  case,  as  well  as  the 
particular  circumstances  attending  the  transaction  in  ques* 
tioBy  it  must/irtbid  facie  be  taken  that  the  petitioning  cre- 
ditors' debt,  on  which  the  commission  was  founded,  was  an 
item  of  merchants'  accounts,  and  as  such  fell  expressly 
within  the  exception  in  the  statute  21  Jac.  1,  c.  16,  $8. 
Thexrases  of  FoMier  v.  Hodg$on^  and  Barber  v.  Barber  were 
founded  on  mere  equitable  principles,  without  any  analo- 
gy to  proceedings  in  a  Court  of  Law,  and  are  in  direct  op- 
poaitioB  to  the  conunon  law  deeisioos  on  the  subject,  all  of 
whigh  are  cdleded  by  Mr.r  Serjeant  ^//taiiM,  in  a  note  to 
JFebberyr^  ISmU{&y;  and  in  Caihmg  v.  Skautding,  Lord 
Munmftm  SBMly>tIiat(c)  ^  where  these,  is  b^  ilem.ef /account  at 
allMithai  six«3iseai8  fairfMr».die  ootion'Jbrauglil,  the  plaintiff 

(4)  tlioKl^nkrap^cydaMli,' 245.-1^  197,  n.  0. 

(e)  6  Term  Rep.  199. 
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2^^  will  be  precluded  unTeaB  he  cau  bring  his  case  within  tbe 
exception  in  the  statute  concerning  merchants'  acGoaQt% 
and  in  such  a  case  his  replication  must  bring  his  case  witfaio 
the  statute.  But  it  must  be  remembered,  that  there  the 
plaintiflT  is  not  barred,  though  there  has  been  no  transac- 
tion of  any  kind  between  the  parties  for  six  years ;  for  by 
his  replication  be  insists  that  his  case  never  was  within  the 
statute,  for  that  the  accounts  were  between  merchant  and 
merchant,  &c/'.^It  is  clear,  therefore,  that  at  law  the  ste-v 
tute  excepts  merchants'  accounts,  although  there  has  beea 
no  item  of  account  or  any  transaction  between  the  parties 
for  six  years  previously  to  the  commencement  of  the  actioD^ 
though  they  may  be  entitled  to  an  equitable  relief  accords 
ingtotbe  rules  as  prescribed  by  the  Lord  Chancellor^ 
Here,  JFithh  must  be  considered  as  the  factor  or  agent  of 
the  parties,  and  carrying  on  trade  or  merchandize  as  such 
on  account  of  his  employers. 

Secondly  f  The  landing  of  the  plaintiff  at  Dealt  in  1814, 

cannot  be  considered  a  return  within  the  meaning  of  the 

statute,  as  in  order  to  constitute  such  a  retum,  so  as  to 

entitle  a  debtor  to  the  protection  of  the  statute,  a  ere* 

ditor  must  be  enabled  to  take  advantage  of  it  by  en«> 

forcing  a  claim  against  him.     Although  the  plaintiff  came 

on  shore  there  and  left  a  letter,  he  did  not  land  for  the  pui^ 

pose  of  transacting  business:  and  the  word  return  in  its  ge» 

neral  and  popular  signification  must  mean  a  returning  back 

to  a  person's  former  place  of  residence,  or  returning  to 

iiis  usual  occupation.     If  the  return  in  this  case  can  be 

deemed  sufficient  to  satisfy  the  statute,  if  the  ship  had  run 

aground  in  the  Dotvns  at  low  water,  and  had  floated  away 

with  the  next  tide,  it  would  be  equally  a  return:  and  as 

the  statute  contains  general  words,  and  the  exception  as 

to  the  return  was  intended  to  remedy  a  then  existing  evil, 

it  must  receive  a  reasonable  and  liberal  construction.     In 

the  case  of  an  appeal  to  the  next  sessions,  it  has  been  held 

to  mean  an  appeal  to  the  next  sessions  at  which  the  party 

supposing  himself  injured  could  possibly  state  his  case. 
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■ad  not  to  tbe  sessioDs  immediately  fdlowiDg  the  injury       Ji^Sl^ 

done.     So  a  return  to  this  country  from  beyond  seas,  for 

the  purpose  of  barring  a  creditor,  must  be  such  a  return  as 

would  entitle  such  creditor  to  proceed  against  his  debtor* 

Thiatdtpi  The  continuances  entered  in  the  action  in  the 

Court  of  King's  Benchj  were  at  all  events  sufficient  to  ren» 

der  the  debt  due  from  the  plaintiff  a  good  petitioning  credit 

tor's  debt,  although  such  continuances  were  not  entered  up 

ontil  after  the  commission  had  been  sued  out  against  him. 

It  must  be  now  admitted,  that  a  debt  barred  by  the  statute 

of  limitations  will  not  support  a  commission,  yet  doubts  had 

feng  been  entertained  on  that  subject;  but  the  debt  itself 

is  not  destroyed,  as  tbe  statute  only  deprived  the  party  of 

his  remedy  by  action*  Here,  the  petitioning  creditors  could 

have  enforced  their  demand  against  the  plaintiff  at  the 

time  of  suing  out  the  commission,  and  the  continuances  in 

tbe  original  action  might  have  been  entered  at  any  time, 

so  as  to  entitle  them  to  the  fruit  of  their  proceedings,  which 

were  not  abandoned,  but  rather  sought  to  be  enforced,  by 

tbe  issuing  of  the  commission,  and  although  tbe  original 

process  cannot  be  connected  with  the  commission,  still,  if 

it  had  never  been  sued  out,  the  petitioning  creditors  might 

ha^e  obtained  judgment  and  execution  at  law.     If  an  ac» 

tion  be  commenced  irregularly  or  informally,  it  will  not 

prevent  tbe  operation  of  the  statute,  if  it  be  duly  continued; 

and  in  Smith  v.  Bower^  Mr.  Justice  Ashhurst  said  (a),  that 

^  where  the  plaintiff  has  been  guilty  of  an  omission,  or 

mere   irregularity,   tbe  Court  will   interpose  and  grant 

him  an  indulgence  for  the  sake  of  preserving  the  right  of 

action;    and  that  it  was  on  that  ground  that  the  Court 

permitted  continuances  to  be  added  afterwards."  In  Bates 

fvt  torn  V.  Jenkinson{b)^  it  was  held  by  Lord  Mansfieldf 

and  confirmedby  the  Court,  that  continuances  might  be 

entered  at  any  time:  and  in  fTynne^Bart.  v.  MiddUlon  (c), 

(«)  3  Tenn  Bep.  664. (&)  6Tenn  Rep.  618, «• (e)S  Stra.  19S7. 
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jg25.  the  plaiotiff  bad  leave  to  amende  by  addioga  cootiouaooe  in 
a  penal  action^  and  even  after  error  brought.  In  Leadbeter 
▼•  Marklan(t(a)  it  was  held,  that  an  attachment  of  privi* 
lege,  although  informal,  being  returnable  on  a  general  re« 
turn  day,  instead  of  a  day  certain,  was  a  sufficient  com- 
mencement of  an  action  to  avoid  the  statute;  and  the  Court 
said,  that  **  the  spirit  of  the  statute  of  limitations  was,  that 
ar'suit  actually  begun,  however  informally  or  irregularly, 
was  sufficient  to  stop  the  limitation."  Although  it  has 
been  said  that  the  intent  of  suing  out  the  writs  in  the  ori- 
ginal action  in  the  Court  of  King^s  Benchj  was  merely  with 
a  view  to  outfaw  the  plaintiff,  and  not  to  implead  him  in 
this  suit,  yet  it  was  sufficient  to  shew  that  an  action  was 
commenced  within  six  years^next  after  the  cause  accrued, 
and  no  subsequent  irregularity  can  oust  the  party  bring- 
ing it  of  the  benefit  and  operation  of  the  statute.  The 
writs  of  aliaSf  capicu,  and  pluries  were  not  only  sued  out  for 
the  purpose  of  outlawing  the  plaintiff,  but  to  bring  him 
into  Court ;  and  if  lie  had  appeared,  he  might  have  been 
declared  against;  and,  in  point  of  iact,  there  was  no  other 
mode  of  proceeding  against  him.  There  can  be  no  doubt 
but  that  the  returns  of  those  writs  were  regular,  and  that 
the  continuances  had  been  properly  entered  up  according 
to  the  cases  of  Beardmare  v.  Rattenbury  (ft)  and  Hay  lor  v. 
Sipkins  (c).  In  the  former,  it  appeared,  on  a  plea  of  aeiio 
nam  accremt  infra  sex  annos^  that  a  writ  of  testatum  special 
capias  was  issued  within  six  years,  in  Michaelmas  Term,  and 
an  alias  testatum  capias  in  Easter  Term  following,  but  no 
writ  was  sued  out  in  Hilary  Term ;  and  it  was  held  sufficient 
to  take  the  case  out  of  the  statute,  the  suit  being  actualiji 
although  irregularly  commenced  within  six  years:  and  Lord 
Chief  Justice  Abbott  there  said,  that  ^  if  the  suit  was  pro- 
perly commenced,  the  continuances  might  be  entered  at  any 
time,  and  therefore  that  the  supposed  discontinuance  was 
not  a  ground  of  nonsuit."  The  proceedings  in  Taylor  ▼. 
(•)  f  Sir  W.  Bl.  1 1^1. (6)  b  Barn.  k.  AM.  452. (c)  M  480. 
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Hij^dmB  are  referrible  to  this  very  case,  and  it  was  there 
held^  that  the  writs  of  capicUf  alias  and  plurieSf  originally 
imed  against  the  plaintifF  and  bis  partner  Htpkins^  had 
been  doly  returned  and  filed,  so  as  to  save  the  statute ;  and 
tbat  it  was  sufficient  for  that  purpose  if  a  writ  be  sued  out; 
and  the  return  thereon  indorsed  upon  it  in  time ;  and  that 
it  was  not  necessary  that  the  writ  should  be  delivered  out  of 
the  SberifiTs  office  as  returned.  That  decision  is  founded  on 
priocipleand  practice,  and  here,  as  the  parties  had  the  means 
of  obtaining  the  fruit  of  their  demand  at  law,  and  enforcing 
payment  of  the  debt  at  the  time  the  commission  issued,  the 
eoDliauauces  need  not  have  been  entered  until  afterwards. 
A  person  may  plead  a  record  which  is  not  existing  at  the 
time,  but  it  is  sufficient  if  it  be  made  up  afterwards,  so  tbat 
it  can  be  produced  at  the  trial ;  and  as  the  foundation  for 
the  or^nal  action  against  the  plaintiff*  was  laid  by  the  suing 
oaL  ikt  writ  of  special  capioM  against  him  and  his  part« 
ner,  followed  by  the  writs  of  a/uu  and /i/tfiie«,  the  con* 
tiouances  were  properly  entered  up  after  the  issuing  of 
the  commission,  and  there  was  consequently  a  valid  and 
legal  debt  to  support  it  against  the  plaintiff  at  the  time 
k  was  sued  out,  and  which  was  not  barred  by  the  statute 
of  limitations. 
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Mr.  Seijeant  Taddy  in  reply,  submitted,  that  the  cases 
^PoMier  V.  Hodg$on  and  Barber  v.  Barber  were  not  de« 
cided  on  equitable  principles  alone,  but  with  reference  to 
the  terms  of  the  statute;  and  that  the  djc/amof  Lord  Kenyon 
in  CaiKtig  V.  SkouldingfAvit  the  statute  could  in  no  way  ail 
feet  an  item  of  merchants'  accounts,  was  uncalled  for  and 
eaUni<jsdi<»al,  as,  in  that  case,  there  were  mutual  items  of 
ttcconnty  for  which  credit  had  been  given  within  the  six 
years.  The  statute  in  this  respect  should  receive  the 
aame  construction  at  law  as  in  equity ;  and  if  so,  it  is  quite 
clear  that  the  debt  in  question  falls  within  its  operation  and 
e&et.  As  to  whether  the  plaintiff^  had  returned  to  this 
vou  vin.  p 


"\ 
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j<Ma^  <miBlryi  or  within  ili  liynitMt  must  depend  on  the  cqneinie^ 
tion  of  tbe  elatote  of  Jamee^  ee  eeopled  with  theft  of  the 
4  Anne,  e.  1(3,  K  19,  and  must  be  taken  in  pari  maieridi 
tbe  repiication  in  both  cases  must  allege  that  the  action 
waa  commenced  within  six  years  after  the  first  return  of 
the  party  into  this  kingdom  from  beyond  seas.  What 
shall  be  a  sufficient  return  for  that  purpose  is  not  a  quea* 
tion  of  law;  one  plaintiff  might  be  more  active  than  an* 
other;  and  if  a  party  once  sets  his  foot  on  shore,  it  is  a  cir* 
cumstance  a  creditor  might  immediately  arail  hhnself  off 
and  is  such  a  return  as  to  fall  within  the  provisions  of  tbe 
statute;  and  here,  ns  tbe  plaintiff  remained  ntDeal  several 
days,  any  creditor  residing  there  might  have  seen  him  and 
served  him  with  process.  There  can  be  no  intendment  con« 
trary  to  express  words ;  and  in  Rex  v.  7%e  Justices  ofSiSff^ 
ferdshiteifl)^  where  an  appeal  against  an  order  of  Justices  for 
stepping  up  a  road  was  given  by  statute  to  the  party  griev* 
erf  by  any  such  order  or  proceeding,  at  the  next  Qoarter* 
SeesioBs  after  such  order  made  or  proceedings  bad,  fce.  il 
was  held  that  the  appeal  ntust  be  made  to  tbe  Quarter^ 
Sessions  nest  qfter  tbe  order  made,  tbpugh  no  notieeof 
such  order  was  received  by  the  appellant.  So,  here,  it  was 
not  necessary  that  the  parties  who  had  sued  out  the  writs 
against  the  plaintiff  should  have  had  notice  of  his  return ; 
if  he  was  once  within  the  kiipgdem  it  is  sufficient  to  briufp 
bim  within  thotoperation  of  the  statute.  ..With  respect  lo  ibe 
eoalinuances,  as  they  were  not  eajtoved  on  the  roll  until  afker 
A^  eenoiission  had  been  suedoot,  it  is  of  itself  conclusive  on 
the  parties.  That  circumstance  was  not  adverted  to  in  the 
oase  of  Taylor  v.  Hipbins^  and  the  Court  there  merely  do^ 
cided  that  the  continuances  had  been  entered  confonnnUj 
to  the  practice.  At  the  tine  the  commission  was  sued  ont»  At 
finrtits  had  no  actual  reoMy  against  die  plaintiff,  nor  nnj 
IS  to  enferoe  tbe  payment  of  the  debt  in  questfcm, 

^#)  a  ^Mt,  161. 
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■ad  Ae  enteriii^  ap  the  continuanoes  afterwards  cannot  bare 
die  effect  ofreviring  a  debt  wbich  was  before  barred  by  the 
statute.  The  writs  of  alias^  capias^  and  plurieg^  must 
therefore  be  considered  as  fundi  officio^  and  they  could 
net  be  renewed  by  any  matter  ex  post  facto.  On  these 
grounds  there  was  no  petitioning  creditor's  debttosup* 
port  the  commission  against  the  plaintiff,  at  the  time  it  was 
sued  out,  in  March^  1821. 

The  Court,  during  the  argument,  intimated  a  strong, 
if  not  decisire  opinion,  that  the  plaintiff  could  not,  un« 
4tr  the  circumstances,  be  taken  to  bare  returned  from 
hsyood  the  seas  within  the  meaning  of  the  statute,  which 
tbey  obeenred  must  receive  a  reasonable  construction, 
and  that  the  word  retumHsd  was  not  to  be  grammatical- 
iy  considered,  but  looked  at  in  general  terms,  and  in  its 
well  known  and  popular  sense;  and  that  the  mere  treading 
on  English  ground  could  not  be  considered  as  a  retnrn ; 
and  that  if  a  ptarty  were  on  board  a  ship  off  Dovevy  and 
there  should  be  an  alarm  of  fire,  in  consequence  of  which 
be  went  on  shore  there,  and  staid  the  night,  and  returned 
to  the  vessel  on  the  following  morning,  it  would  not  con« 
stitute  a  return  within  the  statute.  But  on  the  other  points 
they  took  time  to  consider. 

The  following  certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 

We  have  made  use  of  the  notes  above  adverted  to, 
have  beard  the  case  argued  before  us,  and  are  of  opinion, 
thaty  under  the  circumstances  of  the  case,  the  assignees  of 
tlie  estate  and  effects  of  the  said  Benjamin  fFalsh^  who  are 
the  petitioning  creditors  under  the  commission  awarded 
and  Msned  against  the  said  Qeorge  Barnard  Gregory^  had 
at  the  time  of  suing  out  the  said  conunission  of  bankruptcy 
him^  vin  on  the  29d  Msreft,  1621,  a  valid  debt,  not 
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barred  by  the  statute  of  limitations,  as  petitioning  creditorvi 
to  support  the  said  commission. 

R.  Dallas. 

J.  A.  Park. 

J.  BURROUGH. 


May  SOih. 

Where  a  per- 
•ou  who  came 
sp  to  jastifj  as 
bail   had  re- 
cently takeo 
the  benefit  of 
the  insolvent 
debtors  act» 
which  was  un- 
known to  the 
defendant  or 
hisattomejyiui* 
til  the  morning 
of  JQStificationf 
the  Coort  would 
not  allow  time 
to  add  and  jus- 
tify another; 
as  if  bail 
are  opposed, 
time  can  onlj 
be  given  where 
their  joitifica- 
tiou  is  preTent- 
•d  bj  an  act  of 
God. 

Skturda^f 
May  dl#t 


Watson's  Bail. 

JxIr  Serjeant  Pell  applied  for  leave  to  justify  one  of  the 
bail  in  this  cause,  and  for  time  to  add  and  justify  anotbett 
on  an  affidavit,  which  stated  that  one  of  them  had  lately 
taken  the  benefit  of  the  insolvent  debtors  act;  which  cir* 
cumstance  was  not  known  to  the  defendant  or  his  attorney 
until  this  morning. 

Mr  Serjeant  Vaughan  having  stated  that  he  had  receive 
ed  instructions  to  oppose  them 

The  Court  refused  the  application ;  and  Mr  Justice  Park 
observed,  that  when  bail  are  opposed,  time  can  only  be 
given  where  they  are  prevented  from  justifying  by  an  acl 
of  God,  such  as  illness,  or  an  unforeseen  accident. 

Bail  rejected. 


Miller  t;.  Jamls  and  Another. 


Where  thede-  -M.R*  Serjeant  Bosanquei  in  the  last  Term  obtained  a  rule 
i^^'^^ihcb '"  '**'''  calling  on  Mr.  Fosbrooke  an  attorney  of  the  Court  of 
being  sned  bj  King's  Bench^  to  shew  cause  why  he  should  not  perform 
2^Pjji°^|J°JJ:  his  undertaking  to  get  a  cognovit  signed  by  the  defen- 
ter,  to  procure  dants  in  this  cause,  and  why  he  should  not  pay  the  plain- 
to^eegnovu^ot  tiff  the  costs  of  this  application.     He  founded  his  motion 

the  payment  of 

debt  and  oosti,  which  he  failed  to  do,  hot  the  plaintitf  afterwards  said  that  he  would  proceed  widi 
the  action:— Held  that  thb  was  virtuollj  a  waver  of  the  attorney's  undertaking*  and  tlwt  h€ 
60%ld  not  b«  callad  on  by  the  Court  to  |»trform  it. 
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ott  an  aAdavity  irbich  stated  tbat,  in  December  last,  a  writ       ,  ISiS.^  ^ 
cfeapiai  ad  respondendum  was  sued  out  by  the  plaintiff  in 
this  cause,  and  served  on  the  defendants,  for  the  purpose  of 
recovering  a  debt  of  16/.  and  upwards,  due  from  them  to  the 
pkuntiff:  that  Fo$brooke  acted  as  their  attorney,  and  as  such, 
applied  to  the  plaintiff's  attorney  to  settle  the  action ;  and 
proposed  that  the  defendants  should  give  a  cognovit  for  the 
payment  of  the  debt  and  costs,  which  was  acceded  to; 
that  jFosbrooke  accordingly  prepared  and  sent  to  the  plain- 
tiff's attorney  the  form  of  a  cognovit^  which  was  altered  by 
him,  and  afterwards  approved  of  by  Fosbrooke^  to  whom 
ft  was  returned  for  engrossment  and  signature  of  the  de- 
fendants :  that  on  the  24th  Jawiary  last,  the  plaintiff's  at- 
torney, after  application  for  the  cognoviif  received  a  letter 
from  Fosbrooke^  stating,  that  he  would  undertake  to  get 
it  signed  by  the  defendants :  that  the  plaintiff's  attorney  had 
since  made  several  applications  to  Fosbrooke^  for  the  cog* 
nmnt;  but  that  be  had  positively  refused  either  to  sign  it 
himself,  or  get  it  signed  by  the  defendants. 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  affidavits 
whidi  stated  in  substance,  that  Fosbrooke  had  made  re- 
peated applications^  to  the  defendants,  and  had  also  applied  to 
the  ftither  of  one  of  them,  to  solicit  his  interference  to  pro- 
core  their  signature  to  the  cognovit^  but  without  avail,  and 
that  on  bis  afterwards  informing  the  plaintiff,  that  the  de- 
fendants had  refused  to  sign;  he  said,  that  he  did  not  wish 
to  be  severe,  but  that  he  would  immediately  proceed  with 
the  action.  The  learned  Serjeant  submitted,  that  as  the 
ondertaking  by  Fosbrooke  to  obtain  a  signature  to  the  cog^ 
mami  was  only  made  on  behalf  of  his  clients,  he  could 
not  be  deemed  personally  liable  on  his  mere  undertaking 
that  tbey  should  do  so;  and  that,  at  all  events,  there 
had  been  a  waver  of  such  undertaking  by  the  plaintiff^'s 
baving  afterwards  stated  that  he  would  proceed  with  the 
actfaNi** 
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I8g3»^  Mr.  Serjeant  Bosanqnet^  in  suppcnrt  of  tbe  ruk, 

on  the  case  of  ex  parte  Hughe$  (a),  where  the  Coint  of 
King's  Bench  compelled  an  attorney,  pursuant  to  his  un- 
dertaking, to  procure  the  signature  of  bis  client  to  an  agree* 
ment  of  reference,  and  to  find  security  for  the  performance 
of  an  award.  Here,  the  undertaking  to  procure  the  defend- 
ants' signatures  to  the  cognovit,  was  given  to  the  plaintiff's 
attorney  by  Fosbrookef  who  acted  as  attorney  ibr  the  de- 
fendants in  the  cause.  The  plaintiff  merely  said,  that  he  did 
not  wish  to  be  severe ;  but  that  could  not  operate  as  a  warer 
otFoibrooke^s  undertaking :  it  is  dear,  therefore,  that  it  mi^ 
be  enforced  as  against  him,  as  he  positively  undertook 
that  the  signatures  should  be  procfiured. 

Mr.  Justice  Park  (&)..^This  is  an  application  to  the  dit^ 
cretionof  the  Court;  and  the  question  is,  whether  Fo9m 
brooke  could  be  compelled  by  attachment  to  procure  a 
signature  to  a  cognovit,  proposed  to  be  given  by  his 
clients  to  the  plaintiff's  attorney.  On  taking  all  the  cir- 
cumstances into  consideration,  I  think  he  could  not.  Al- 
though there  has  not  been,  strictly  speaking,  ti  waver  by 
tbe  plaintiff,  as  be  has  not  actnally  taken  any  further  step  im 
tbe  action,  still  there  has  been  virtually  so.  On  tbe  24th 
January  f  Fosbrooke  undertook  in  writing  to  get  tbe  eogno^ 
vit  signed;  and  it  appears  that  he  applied  repeatedly  to 
both  the  defendants  for  that  purpose,  who  positively  refuMfi 
to  do  so.  That  he  afterwards  made  an  application  to  the  4h» 
ther  of  one  of  them,  and  that  a  few  dayi  afterwards  be  iaw 
the  plaintiff,  who  said  that  he  must  immediately  procsMl 
with  the  action,  I  am,  therefore^  of  opiaiofi  that  tins  wm 
vhrtually  a  waver  by  the  plaintiff,  and  that  this  rule  dmkI 
consequently  be  discharged. 

Mr»  Justice  BURROIIGU..J  am  of  tbe  samteopinioii.  Itap* 


(«)  5  Barn.  &  Aid.  4S« (h)  Lord  Cliff  f  Justice  Dalimt  wt* 
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p6ttn  t9  M»,  tbat  thtirooke  did  all  in  his  power  to  endes-       .J^*. 
nmr  tki  get  the  eogmotfiV  signed  by  the  defendants,  and  if 
it  had  bees  dotie,  the  plaintiff  could  not  ha? e  proceeded 
with  the  aotioD. 

Rule  discharged  without  costs. 


MjUMmnnmk  fu  Blytm  and  Another.  ^^^T^S' 

sf  ssvSv  ^awo 

JjBul  Serjeant  Len^  oa  the  first  day  of  this  Term,  obtained     wiMie,  by  m 
a  rule  to  shew  caiMe,  why  the  Prothonotary  should  aot  re-  ^e^Jii  ^J^^ 


Ttew  his  taxation  of  costs  in  this  caaisOtand  why  .be  should  m  diffmnce 
tiol  be  directed  to  allow  the  plaintiff  bis  costs  of,  and  oc*  ^  arbitrator, 
CBlMNied  by,  a  second  refisreoce  to  an  arbitrator,  to  whom  ^^®  7"*  ^?  ^ 

cortaio  and  car»« 

this  cause  had  been  referred,  together  with  the  costs  of  this  tif^whatterdiet 
application.    He  founded  bis  motion  on  an  affidavit,  which  ^^^^^b  cer* 
stated,  that  this  cause  came  on  for  trial  at  Guildhall^  at  the  tiftcate  wai  to 
fittings  after  Triniitf  Term,  1822,  and  was  by  consent  re*  „  i*^  v^rdict^ 
ftrred  to  a  barrister  to  ascertain  what  verdict  uusfht  to  be  ^^  ^i^j*  •^ 

°  be  certified  that 

given ;  and  his  certificate  was  to  be  entered  up  as  the  ver*  a  ▼etdict  should 
diet  of  the  jury:  that  he  afterwards  made  his  certificalte,  ^^",^/^]^ 
aad  awarded  that  a  verdict  should  beetitered  for  the  plaia*  •  certain  tom, 
tifflbr  the  sumof  6S/«  14j.  (M„and  that,at  the  time  of  making  partj^  that 
each  certificate^  he  verbally  commuuit»ited  to  the  parties,  ^'^^  *bo°i^ 
IImI  each  of  them  should  pay  his  own  costs  of  the  reference^  cotu  of  the  i«- 
to  which  they  acceded :  that  in  the  last  MchaelmoM  Term,  ^^^°^»  "^^^ 

,       ,  ,  ,  ''•»  acceded  to 

arole  nut  wasobtained^on  behalf  of  the  4ef<Bndants,requir-  bj  them;  and 
lag  the  plaintiff  to  shew  cause,  why  the  certificate  of  the  *r«  ^^  l.^dt't??'' 
^Mtrator,  and  the  verdict  entered  thereupon,  should  not  be  certificate,  tbe 
set  aside,  and  a  new  trial  granted ;  and  on  cause  shewn,  the  tbe°caueTbe 
Ck>nrt  ordered  the  cause  to  be  referred  back  to  thearbitra«  '^^''^rred  back 

to  the  same  ar- 

tor,  for  him  to  reconsider  hisaward,  and  make  such  alteration  bitntor,  when 
therein  ai  should  appear  to  him  to  be  fit:  that  he  after*  j^hV^roe  effe^^ 

bttt  ooHttcd  to  give  anj  direction  as  to  tbe  costs  of  tbe  second  reference  in  the  last  certifi- 
cate:—Held»  that  the  plaintiff  was  entitled  to  tbem,  as,  in  the  absence  of  anj  specific  direction 
tSlSeiwifaaffy,  soeh  costs  m«sl  follow  tb^  te rdiet  as  a  matter  of  eonrse. 
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.wards  published  another  certificate,  and  again  awarded 
Mackintosh  that  a  verdict  should  be  entered  fur  the  plaintiff,  for  the 
BtYTB.  same  sum  as  awarded  in  the  first  certificate,  and  commu- 
nicated to  the  defendant's  attorney,  that  the  costs  of  the 
second  reference  should  follow  the  costs  of  the  cause,  but 
that  he  did  not  so  express  it  on  the  face  of  the  second  cer- 
tificate: that  on  the  taxation  of  costs  before  the  Prothono- 
tary,  the  defendant's  attorney  objected  to  his  allowing  the 
costs  of  the  second  reference  to  the  plaintiff;  and  contend- 
ed,  that,  as  the  second  certificate  was  silent  as  to  costs, 
the  plaintiff  could  not  b^  entitled  to  claim  them:  that  the 
Prothonotary  accordingly  objected  to  allow  them,  unless 
the  arbitrator  would  give  such  a  certificate  as  would  ena- 
ble him  to  do  so ;  but  that  the  defendant's  attorney  refused 
to  assent  to  the  arbitrator's  making  any  alteration  in  his 
certificate;  on  which  the  Prothonotary  disallowed  the  plain- 
tiff the  costs. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that  as  by  the  terms  of  the  original  order  of  reference,  all 
mattere  in  dispute  between  the  parties  were  referred  to  an 
arbitrator,  who  was  silent  in  his  certificate  as  to  the  pay- 
ment of  costs;  the  Prothonotary  was  right  in  not  allowing 
those  of  the  second  reference.  The  order  was  in  terms 
that  the  jury  should  find  a  verdict  for  the  plaintiff,  250/. 
damages,  subject  to  the  award  of  an  arbitrator,  to  whom  all 
matters  in  diffn^nce  were  referred ;  and  he  was  to  ascer* 
tain  what  verdict  should  eventually  be  entered  up.  The 
subject  matter  of  the  dispute  between  the  parties,  as  well  as 
the  disposition  of  costs,  were  wholly  vested  in  the  arbitrator, 
who  merely  ordered  a  verdict  to  be  entered  for  the  plaintiflT, 
for  a  certain  sum.  If  the  arbitrator  was  only  empowered 
by  the  terms  of  the  reference,  to  enter  a  verdict,  the  costs 
would  follow  hs  k  matter  of  course,  as  he  would  be  sub- 
stituted for  the  jury;  but  here,  all  matters  in  difference 
were  referred  to  him,  and  the  Court  cannot  intend  that  the 


! 
t 
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costs  were  to  follow  the  sam  found  by  him,  as  he  has  taken        }^^' 
no  notice  of  them  in  his  certificatey  and  it  is  quite  clear   Mackintosh 
that  be  cannot  now  alter  such  certificate,  respecting  his  in-       Bltts. 
tention  as  to  the  payment  of  costs,  as  in  Irvine  v.  Elnon  (a), 
it  was  determined,  that  after  the  delivery  of  an  award,  the 
sfbitFator  cannot,  though  within  the  time  limited  by  the 
sdMBission,  correct  a  mistake,  even  in  the  calculation  of 
figures,  by  making  another  award ;  on  the  ground,  that  an 
ailntrator's  authority,  having  been  once  completely  exer- 
cised pursuant  to  the  terms  of  the  reference,  is  at  an  end, 
asd  cannot  be  again  revived. 

• 

Lord  Chief  Justice  Dallas— .1  entertain  no  doubt  what- 
ever as  to  thia  case*  If  it  had  been  left  to  the  arbitrator 
generally  as  to  the  amount  of  the  verdict,  it  would  be  clear 
tbat  the  costs  would  follow  such  verdict.  It  is  a  well 
known  rule,  that  every  intendment  must  be  made  in  favour 
of  an  award;  and  it  seems  to  me  to  be  not  only  a  fair,  but 
intendment,  that  the  costs  of  the  second  reference 
to  follow  the  verdict. 


Mr.  Justice  PARic^If  the  jury  had  found  a  verdict  for 
the  same  sum  as  awarded  by  the  arbitrator,  the  costs  would 
fidlow  as  a  matter  of  course;  and  it  would  be  an  act  of 
great  iojustioe,  if  they  were  not  allowed  to  the  plaintiff. 

-  Mr.  Justice  Borrouoh. — ^The  Court  are  not  to  presume 
that  any  other  matters  were  referred  to  the  arbitrator  be- 
sides those  for  which  he  has  ordered  the  verdict  to  be  en- 
tered. We  are  not  to  say  whether  it  was  to  be  entered  for 
2501.  or  not,  but  the  arbitrator  has  determined,  that  the 
plaintiff  was  entitled  to  62/.  I4«.  6c(.;  and  it  appears  to  me 
that  the  costs  must  follow  as  a  matter  of  conrse ;  and  more 
particniariy  so,  as  he  has  given  nodirections  to  the  contrary. 

Rule  absolute. 

(4)  8  EMt,  51. 
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W$diu9dtijfp  In  a  MaUer  of  Complaint  against  Isaacson,  Clark,  and 

Brookes. 

^^h^tionxT  ^*^  Serjeant  Vtmgkan  having,  in  TYiniif  Terra,  ISBfl, 

ftriketwoattor^  obtained  a  rule,  calling  on  haacBom  9Xtd  Clmrk  t0  shfew 
nJMoff  theroiJ,  ^]     ^      should  not  be  struck  off  the  nil  of  atlmw 

«ad  commit  a  •'         "^ 

third  person  to  njes  of  (his  Court,  and  on  Brooke  to  shew  cause  why  be 

for  practuing"'  «hould  uot  Stand  Committed  to  the  custody  of  the  Warden 

in  their  names,  of  the  Fleci^  foT  practising  as  an  attorney  in  the  names  of 

he  not  being  an  _  «    ^,      »     ■  ■    .  ■         . 

attomej;  the  Mtaacson  Of'  Clark,  he  not  bemg  an  attorney  at  the  times, 

Conrt  ordered  ^qJ  ^||y  ||,^  three  persons  above  named,  should  not,  at 

theparUestobe  j  r  i  ^ 

attached,  and  the  time  of  shewing  cause,  answer  all  and  every  the  matters 

firer  interron!  c^t^titained  in  Several  affidavits  imputing  gross  misconduct 

tories  before  attd  malpractices  to  them,  and  that  they  should  also  sevend- 

the  Prothonota>  ,  i    ■      ^ 

ry,  who  report-  'x  attend  the  Court  in  person : — 

cd  them  to  be 

in  contempt  for  «     »    . 

not  having  satii-      Mr.  Serjeant  Petly  in  MichaelmoM  Term  last,  shewed 

sm^'^bTin.  ^"^  ^"  several  affidavits,  which  the  Court  considering  to 

terrogatories  be  unsatisfactory,  and  not  affording  a  sufficient  answer  tethe 

Held^that^nch  appI>cntion,  they  required  further  inform?tion,  and  referred 

report  was  not  fo  the  case  of  In  re  Crossley  (a),  where,  on  an  attorney's  be- 

C(Hicliisi?e  on 

the  parties;  bnt  >Dff  required  to  answer  the  matters  of  an  affidavit  iupot* 

that  they  might  jn^^  malpraciicos  to  him,  he  swore  in  his  exculpation  to 

take  exceptions       •  r  »  r 

to  anjr  specific  an  incredible  story,    the  Court  granted  an  attachment 

ofSuL^*!^^^  against  him,  although  he  positively  denied  the  malprac- 

after  the  Pro«  tioes  imputed  to  hi|D;  and  on  the  authority  of  that  casetthe 

made  hit  re*-  Court  ordered  the  parties  to  be  attaehed,  and  give,  bail  in 


port,  it  appear-  joQ/^  ^^   ^ud  two  Sureties  in  60/.  each,  to  answer  iator* 

ed  that  certain  %      r^ 

books  of  ac-  rogatories  before  the  Prothonotary,  and  the  rule  was  ac« 
h^u^idLXe  conlingly  enlarged  for  that  purpose* 

him»  which 

port  Uie  an-^*^  lu  Hilary  Term  last,  Mr,  Prothonotary  WaiUngi^  re« 
swen  given  by  ported  the  parties  to  be  in  contempt,  as  neither  of  them 

one  of  the  par*   "^  ■  "^  • 

ties;  the  Conrt  ordeted  the  PratheiMtarj  to  inspect  them«  bot  wonld  not  allow  a  dcrk  who 
had  made  the  entries  therein*  to  be  examined  b^  the  Prothonotary,  on  an  application  made  hy 
the  prosecutor  for  that  purpose. 

(«)  6  Term  Hep.  701. 
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had  sttiBcieotly  ansirered  Ihe  mattefs  of  tbe  luUrroi^toriM       ,M»^, 
pat  to  theui.  Uaacm* 

In  fc 

Mr.  Seijeant  Pell  then  objected  to  the  report,  and  staled, 

dial  ho  was  prepared  to  shew  that  tbe  Protbonotary  was 

warranled  in  coming  to  the  eondnsion  be  bad  drawn ; 

that  at  ail  events  the  parties  charged  were  entitled  to 

be  lieard  against  it;  and  that  it  could  not  be  deemed  coo« 

We  as  against  them.     If  tbe  report  of  the  Protbonotary 

be  vetiewed  in  a  matter  relating  to  tbe  taxation  of 

%  fortiori  it  ought  to  be  done  in  this  instance;  and 

the  Court  should  ascertain  the  grounds  on  which  tbe  Proi» 

tlMWOtary  bad  decided,  before  they  proceeded  io  girm 

jvdgment  in  a  case  of  a  criminal  nature,  aad  on  whid^the 

fiitore  credit  and  iirterests  of  tbe  parties  wholly  depended. 

The  naatten  in  question  were  referred  to  the  consideration 

erf  the  Protbonotary,  for  the  mere  purpose  of  expediting  tbe 

mmtpiarjf  and  for  tbe  information  and  in  ease  of  tbe  Court; 

aad  it  would  be  most  unjust  if  they  did  not  enquire  into 

the  nature  of  tbe  answers  which  the  parties  had  given  to 

tkm  interrogatories  so  ordered  to  be  put  to  them. 

Mr.  Serfeont  Faugham^  eouira^  insisted,  tliaC  as  tbe  Pro- 
ihountsiy  bad  reported  tbe  parties  Co  be  in  contempt,  the 
rale  ottg^t  to  be  made  absolute  as  a  matter  of  course. 

Bat  die  Court  observed,  that,  as  Che  parties  had  been 
bPMiglit  before  then  and  folly  beard  on  affidavils,  this  esse 
eoaid  not  be  assimilated  to  a  question  as  to  costs,  of  which 
tbe  Court  mnst  be  entirely  ^fuorant,  until  the  Protbonotary 
was  called  on  to  make  his  report.  Tbe  only  case  that  can 
be  assimilated  to  tbe  present  as  to  the  practice  in  cases  of 
CUs  deacriptioa,  is  Ihsit  of  Rom  v.  Whoeltr{a)^  where  a 
fnij  being  in  oonlsmpt  for  filing  a  bill  in  Chmtctry  to  set 
aade  aa  award,  after  entering  into  arule  of  Court  to  abide 
hf  IC;  tbe  Court  made  a  rule  absolute  for  an  altadinMat 

(«)  3  Burr.  ISfiS. 
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"jy^-  against  him,  on  which  he  was  taken  up,  and  interrogatories 
Isaacson  were  filed,  on  which  he  was  examined,  and  reported  to  be 
in  contempt,  and  on  his  heing  brought  up  to  receive  the 
judgment  of  the  Court,  it  appearing  that  he  had  dismiss- 
ed the  bill  in  Chancery ^  and  paid  all  the  costs  attending  it; 
the  Court  were  unwilling  to  punish  him  further  by  fine 
and  imprisonment,  and  waved  giving  judgment  by  con- 
sent. The  course  there  adopted  appears  to  be  the  ordinary 
proceeding  in  the  case  of  a  contempt,  and  when  a  matter 
of  this  nature  is  referred  to  the  Prothonotary,  he  must  be 
considered  to  stand  in  the  situation  of  the  Court:  and  in  the 
King*8  Bench  the  rule  is,  that  if  the  Master  report  a  party 
not  to  be  in  contempt,  the  rule  for  an  attachment  is  dis- 
charged; but  if  otherwise,  it  is  made  absolute. 

Mr.  Justice  jBuirotf^A.  observed,  that  he  remembered  a 
case  in  that  Court  where  a  barrister  bad  been  reported  to 
be  in  contempt,  and  that  he  wish^  to  address  the  Court 
on  his  behalf,  but  that  he  was  not  allowed  so  to  do. 

The  Court  then  said  that  they  would  make  further  en- 
quiries as  to  the  practice,  and  directed  the  case  to  stand 
over  until  the  last  Term,  on  the  parties  entering  into  fresh 
recognizances  to  appear  on  a  certain  day  within  it,  and  the 
rule  was  enlarged  accordingly.    . 

'  Mr.  Serjeant  Pell  then  produced  afiidavits  by  Clark  and 
Brooke$i  that  they  had  been  unable  to  obtain  office-copies 
of  the  interrogatories,  on  account  of  their  poverty.  He 
.  observed,  that  no  case  could  be  found  as  to  the  mode  of  pro^ 
ceeding  in  this  Court,  in  a  cause  of  this  description;  but 
that  in  the  ISng*s  Bench,  where  a  matter  is  referred  to  the 
Master,  and  he  has  examined  the  parties  and  witnesses,  and 
reports  to  the  Court,  they  act  upon  his  report  according 
to  their  own  discretion;  and  here, as  the  parties  only  were 
before  the  Prothonotary ,'1iis  Yeport  might  be  excepted  t» 
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in  whole  or  in  part,  and  the  Court  must  be  satisfied  that  IStt* 
the  answers  to  the  interrogatories  were  so  unsatisfiiK^tory 
nm  to  justify  them  in  causing  two  of  the  parties  to  be  struck 
oflT the  roily  and  the  third  to  be  imprisoned;  and  more  par* 
ticiilarly  so,  as  the  duration  of  bis  confinement  must  de*> 
peiid  entirely  on  the  nature  of  the  answers  he  has  put  in. 
At  all  events,  they  are  entitled  to  the  indulgence  of  the 
Court.  [Mr.  Prothouotary  fFailinffton  stated  seTeral  of 
the  aoswen  which  he  considered  to  be  by  no  means  satis- 
fiictory,  but  as  tending  to  evade  the  interrogatories  alto- 
gether, which  went  to  enquire  as  to  whether  the  business 
was  uot  carried  on  colorably  between  the  parties;  and  as  to 
the  rektire  characters  iu  which  they  stood  with  regard  to 
each  other.]  The  whole  of  the  interrogatories  and  answers 
ought  to  be  read,  and  not  excepted  parts  only,  and  all  the 
transactions  between  the  parties  should  be  fully  made  known 
to  the  Court,  before  justice  can  be  aff*orded  them,  and  to 
vrhicb  they  are  manifestly  entitled. 

Mr.  Serjeant  Vaughan^  contra^  referred  to  Tidd^s  Prac» 
iiee(a)^  where  it  is  said,  *'  that,  if  the  Prothonotaries, 
(to  whom  a  matter  of  this  nature  is  generally  referred), 
report  that  the  party  is  in  contempt,  the  Court  of  C€nnf 
num  Pleas  will  commit  him  to  ihe  Fleet  prison;  but  if  the 
report  be  iu  his  favoi:ir,  they  itill  order  him  to  be  discharge 
ed,  or  his  recognizance  to  be  vacated.''  And  the  case  of 
Rex  r.  JFheeler  is  referred  to  in  support  of  that  position. 

The  Court  remarked  that  they  had  made  enquiries  as  to 
the  practice  in  the  Court  of  King's  Bench^  and  found  that 
wh^i  a  reference  of  this  description  was  made  .to  the  Mas- 
tCTf  his  report  was  considered  as  binding  and  conclusive, 
unless  an  exception  were  pointed  out  to  some  specific  part 
of  it.  So  here,  if  any  of  the  answers  can  be  pointed  out  as 
beiDg  satisfactory,  which  the  Prothouotary  has  considered 

(s)  Vol.  1,  7thcdlt.40i. 
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iSW  not  to  be  BOj  the  report  cannot  be  deemed  concIamf«  in 
itAACMN  that  respect,  and  more  especially  so,  as  it  affects  the  libertj 
of  the  subject.  Still,  however,  it  would  be  too  much  to* 
have  the  whole  of  the  proceedings  which  took  place  befoi^ 
the  Prothonotary  read  in  Court,  as  it  would  be  not  only- 
contrary  to  the  practice,  but  would  tend  to  lessen  the  au« 
thority  of  the  oflScer  to  whom  the  enquiry  was  directed* 
The  parties  mig^t  have  taken  office-copies  of  the  interroi* 
gatories,  but  they  are  not  to  object  to  the  report  in  tato» 
The  Court  then  directed  that  Mr.  Serjeant  Pell  should 
be  furnished  with  a  copy  of  the  interrogatories  and  an* 
swers,  and  that  on  his  having  inspected  them,  he  might 
object  to  any  particular  answers  which  he  might  con* 
aider  to  be  satisfactory,  and  which  the  Prothonotary  had* 
deemed  to  be  otherwise;  and  the  matter  again  stood  over 
for  that  purpose. 

The  learned  Serjeant  aftenvards  submitted,  that  the 
greater  part  of  the  interrogatories  bad  been  not  only  fully, 
but  inost  satisfactorily  answered,  and  that  even  those  which 
the  Prothonotary  had  considered  not  to  be  so,  were  att« 
swered  in  substance,  so  as  not  to  render  the  parties  ameii-i 
able  to  be  struck  off  the  roll  of  the  Court,  and  more  paiw 
ticularly  so  as  to  Clark,  as  it  turned  out  that  he  was  not  mi 
attorney  of  this  Court,  and  the  malpractices  imputed  to 
h<ML€»<m  were  also  insufficient  for  that  purpose.  If  one  of 
his  answers  is  to  be  deemed  unsatisfactory,  can  that  be  a 
ground  to  strike  him  off  the  roll,  and  thereby  lead  to  his  ulti- 
mate ruinf  The  learned  Serjeant  then  proceeded  to  support 
the  answers  excepted  to  by  the  Prolhoootary,  at  considefw 
able  length,  and  submitted,  that  if  the  parties  had  been  g«Hi« 
ty^  perfury,  they  were  amenable  for  it,  and  that  the  prose* 
culorhad  his  remedy  by^indictment.-^lt  appeared,  howeverv 
that  certain  books  of  account  belonging  to  Btoekes,  and 
whiob  -were  nialerwd  t»  support  several  of  his  araswem^  t» 
shew  that  he  actedassMnagingclerk'toiSraiie9on,and  reoeiv- 
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cd  m  salary  forbis  services,  had  been  shewn  to  the  Secondary, 
when  the  interrogatories  were  tiled  with  him,  but  had  not  Iiaacso* 
been  banded  oTer  to  the  Prothonotary,  nor  had  any  of  the 
eolries  therein  been  explained  to  him,  although  the  Se- 
condary had  advised  th^t  the  books  should  be  laid  before 
hbak.  .The  Court,  considering  that  these  books  were  ma^ 
ferial  to  shew  bow  the  business  bad  been  carried  on,  direcU 
ed  the  matters  to  be  referred  back  to  the  Prothonotary,  who 
WHS  to  inspect  the  books,  and  make  a  further  report  ac- 
cordingly. 

Mr.  Segeant  FaugluM  now  moved  that  the  Prothonotary 
■ugbt  examine  a  person  by  the  name  of  Turngrf  who  was  a 
dark  to  I$aacion^  and  by  whom  several  entries  and  erasures 
hod  been  made  in  some  of  those  books.  But  it  appearing 
that  the  application  was  made  on  the  part  of  the  prosecutor... 

The  Court  observed,  that  he  had  no  right  to  require  it, 

CO  they  merely  directed  that  the  books  should  be  produced 

before  the  Prothonotary,  and  if  it  were  neocssary,  the  par* 

ties  accused  might  be calle<l  on  to  explain  their  contents,  and 

if  they  did  not  satisfactorily  do  so,  the  officer  might  report 

them  to  be  in  contempt.    If  the  Protlionotary  thought  it 

necessary  to  call  on  Tifraer,  to  explain  any  of  the  entries, 

or  erasures,  he  had  a  right  to  do  so ;  but  it  would  be  too 

much  to  allow  the  prosecutof  such  a  privilege,  when  the 

Prothonotary  had  not  required  it,  or  expressed  any  dissatis^ 

tietioii  on  the  subject.    The  learned  Serjeant  therefora 

MA  nothing  by  his  motion  (o^). 


(s)  Far  the  mode  of  proceediqg  is  a  CMS  of  this  deicription,  tee  /m- 
n'iPr^ttk^  C.  P.  6Ui  edit  595. 
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W$dH€sday,  Lowe  v*  Lowe« 

June  Mh, 

TheCoort  re-  JH-R.  Serjeant  Taddy  in  tbe  last  Term  had  obtained  a  rule 

proceed ioiTi  in  '*•**»  *'*®^  *"  further  proceedings  in  this  cause  might  be 

an  action  of  stayed,  on  the  ground  that  the  plaintiflTs  cause  of  action, 

affidiTit  by  tbe  'f  ^^Yf  did  not  amouiit  to  405.     He  founded  his  motion 

defendant  that  ^^^  ^„  affidavit  of  the  defendant,  which  stated,  that  in  Oc- 

the  plaintiff's 

cause  of  action   lo^  last,  he  was  applied  to  by  the  plaintiff's  attorney, 

flll^sbXngT;  *^  ^®"^®*'  *^  *^  plaintiff  two  loads  of  potatoes  claim- 
tbe  amount  ed  by  him  from  the  defendant;  that  the  plaintiff  never 
the  article  made  any  other  demand:  that  a  load  consists  of  three 
•®"«**V*®  ^  "'  bushels,  and  that  the  average  price  of  potatoes  in  the  neigb- 
action  being  bourhood  of  the  plaintiff  and  defendant,  was  not  so  high 
calculation 'to^  88  2».  per  bushel,  and  did  not  exceed  that  price  at  the  time 
be  ascertained    the  demand  was  made,  and  that  the  plaintiff  had  filed  a 

declaration  in  this  action  against  the  defendant  in  trover, 
for  the  potatoes,  and  that  he  never  had  any  other  claim  or 
demand  against  him.  Under  these  circumstances,  the 
learned  Seryeant  sobraitted,  that  the  action  was  within 
the  jurisdiction  bf  the  county  court,  and  had  therefore  been 
improperly  commenced  in  this  Court. 

Mr.  Serjeant  Onslow  npw  shewed  cause,  and  submitted, 
that,  the  application  to  stay  the  proceedings  was  too  late,  as 
the  defendant  had  not  only  pleaded,  but  issue  was  joined  be- 
fore it  was  made,  and  that  the  cause  was  now  set  down  for 
trial  at  the  next  assizes  for  Che$ier.  Besides,  it  must  be  con- 
sidered that  this  is  an  action  of  trover,  and  sounds  in  dam- 
ages  only,  and  the  amount  to  be  recovered  is  altogether  un- 
certain, and  cannot  be  ascertained.  In  Fishery.  Priiit(t(a\ 
i  was  decided  that  a  specific  thing  demanded  in  trover^ 
might  in  some  cases  be  brought  into  Court,  or  delivered  to 


(•)  3  Borr.  l9tU.  S.  C.  S  Sir  W.  Bl.  902. 
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the  plaintiff;  but  that  Mr.  Justice  fftlmot  there  said  (a),  ^J^!^ 
**  where  there  is  an  uncertainty  either  as  to  quantity  or  quality 
of  the  thing  demanded,  or  there  is  any  tort  accompanying 
it,  that  may  enhance  the  damages  above  the  real  value  of 
the  thing,  and  there  is  no  rule  whereby  to  estimate  the 
ac'ditional  value,  the  specific  thing  demanded  could  not  be 
brought  into  Court."  Although  the  county  court  may 
bailie  jurisdiction  in  trespass,  under  the  statute  of  G/oucegter^ 
(6Edw.  1,  c.  8,)  still  it  can  have  none  in  trover,  as  the  dam- 
ages are  altogether  uncertain,  and  may  be  enhanced  be- 
jood  the  actual  value  of  rhe  thing  for  which  the  action  is 
brought. 

Mr.  Seijeaot  Taddy  in  support  of  the  rule,  contended, 
that  the  application  was  not  made  too  late,  and  relied  on 
the  case  of  Kennard  v.  Jonen  (6),  where,  it  appearing  to 
the  Court  that  the  debt  sued  for  was  under  40<.,  they  or- 
dered the  proceedings  to  be  stayed,  although  the.  defend- 
ant was  under  short  notice  of  trial;  and  Lord  Kenyon 
there  observed  (c),  that  *'  the  statute  6  Edw.  1,  c.8,  express- 
ly prohibited  parties  from  suing  in  the  superior  Courts 
for  a  sum  under  40<."  Although  where  a  question  of  great 
importance  may  be  raised  in  an  action  of  trover,  by  taking 
an  article  of  trifling  value,  the  Court  will  not  interfere;  yet 
if  it  does  not  embrace  a  matter  of  right,  and  the  action  is 
only  brought  to  recover  the  value  of  the  article,  as  in  this 
case,  and  which  has  been  sworn  by  the  defendant  not  to 
aoiooDt  to  40i*  and  which  has  not  been  denied  by  the  plain- 
tiff, the  Court  will  order  the  proceedings  to  be  stayed. 
/FWinyion  v.  Arters(d).  At  all  events,  the  county  court 
h«ijariadtction  in  a  case  of  this  description,  as  it  is  only 
limited  to  cases  of  trespass  vi  et  armia^  in  which  a  fine  is 

■ 

payable  to  the  king;  but  all  personal  actions  may  be  tried 

(«)  3  Burr.  1364. {h)  4  Term  Rep.  495. {c)  Id.  4g6. 

\d )  b  Term  Rep.  64. 

VOL.  Vlll.  Q 
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2^^  tbere.  Id  the  2nd  Institute  (a)^  Lord  Coke,  in  comment- 
ing  on  the  statute  of  Gloucester,  observed,  that  ^  writs  of 
trespass  are  here  put  but  for  an  example,  for  debt,  detinue, 
covenant,  and  the  I  jke,  but  if  the  trespass  be  rt  et  armiSf 
where  the  king  upon  the  conviction  of  the  defendant  shall 
have  a  fine,  there  the  sheriff  in  his  county  cannot  hold  plea 
of  it,  for  no  Court  can  assess  a  fine  but  a  Court  of  record, 
because  a  capias  to  take  the  body  is  incident  to  it''  So  in 
the  Ath  Institute  (b)  it  is  said,  *'the  county  court  holdeth 
no  plea  of  any  debt  or  damages  to  the  value  of  40«.  or 
above,  nor  of  any  trespass  done  vi  et  armis^  because  a  fine 
is  due  thereby  to  the  king:  but  of  debt,  detinue,  trespass, 
and  other  actions  personal  above  40««,  the  sheriff  may  hold 
plea  by  force  of  a  writ  ofjusticies  to  him  directed,  for  that 
is  in  nature  of  a  commission  to  him,  and  is  vicohtiel  and 
not  retornable."  Here  therefore,  as  it  was  sworn  by  the 
defendant  that  the  plaintiff^s  cause  of  action  is  under  408.  and 
which  is  not  contradicted  by  him,  it  is  a  sufficient  ground 
for  the  Court  to  interfere,  without  going  into  any  reasons 
as  to  the  nature  of  the  plaintiff's  demand. 

But  the  Court  observed,  that  issues  of  the  mc^t  import- 
ant description  might  be  tried  in  an  action  of  trover;  that 
the  damages  in  such  cases  rested  on  measure  and  value, 
that  the  one  was  a  mere  matter  of  calculation,  and  the 
other  depended  on  the  quality  of  the  article.  A  load  might 
be  either  three  bushels,  or  a  waggon  load;  besides,  there  is 
no  case  similar  to  the  present,  where  an  application  of  this 
nature  has  been  granted*  Kennard  v.  Jones  differs  ma- 
terially firom  it,  as  there  the  cause  of  action  was  a  money 
debt,  and  Mr.  Justice  Buller  said,  that  **  the  practice  had 
been  not  to  grant  rules  to  stay  proceedings,  in  cases  of 
this  description,  unless  the  demand  appeared  to  be  un- 
der 4Xis.  on  the  record.**    There  too,  it  was  admitted  by 

(a)  Page  3 1 1 {h)  Page  t06. 
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Ifce  plaintiff^s  attorney,  that  the  debt  was  only  1/.  lU.ed.,  Jj^ 
and  the  feet  of  the  demand  being  under  40s.  was  not  ood- 
tradicted.  Here,  however,  the  value  of  the  potatoes  is  a 
mere  matter  of  calculation  to  be  ascertained  by  a  jury,  and 
die  action  of  trover  has  no  resemblance  whatever  to  a 
ciMnmoB  money  aotion. 

Rule  discharged  with  costs. 


Kyn ASTON  V.  LiDDELL  and  Others.  ^wwfiSt 

JIIr. Serjeant  Taddy^  in  the  last  Term,  obtained  a  rule  nisi^  Where  teveral 
that  an  award  which  had  been  made  in  this  cause,  in  Octo^  anderwriteri  to 

*  P<*"cj  bad 

ber  last,  and  which  was  an  action  on  a  policy  of  insurance  entered  into  a 

,gain.ttfce«.veraldefendaat„as  underwn.e™.andwhol.ad  — '-i. 

entered  into  the  usual  consolidation  rule,  might  be  refer*  they  undertook 

red  back  to  the  arbitrator  to  insert  therein  the  different  event  of  the 

sums  due  to  the  plaintiff  from  each  of  the  defendants,  se-  ^^'dict,  and  tho 

■  cau^  wai  re- 

parately,  instead  of   the  aggregate  sum  which  he  bad   fcrred  by  con- 
awarded  to  be  due  to  him  from  the  underwriters  at  large*    *^^^^  and'^tbe 

arbitrator 

Mr.  Seijeant  JSo^an^M^  now  shewed  cause,  and  sub-  aggregate  son 
mttted,  first,  that  the  application  was  too  late,  as  two  Terms  **"*  \^}^^  V" 

^^  '  iured  from  the 

had  elapsed  before  it  was  made;   and  secondly,  that  this  onderwriten  a^ 

Court  had  no  jurisdiction  to  order  it  to  be  referred  back  to  q^^^  mQu\d 

the  arbitrator,  but  that  the  application,  (if  any),  ought  to  not  order  it  to 

have  been  in  the  alternative,  viz.  either  to  set  aside  the  back  to  the  ar. 

award,  or  to  open  the  consolidation  rule.  bitrator  to  in- 

sert 0ie  anioont 
o/  the  sum  due 

Mr.  Serjeant  Taddy^  in  support  of  the  rule,  contended,  "ol'ir/cb'un- 

that  the  Court  had  competent  jurisdiction  over  all  the  de^  d^rwr.itf r  inidi- 

fendaots,  as  they  were  parties  to  the  consolidation  rule;  and  out°h/conatnt 

dierefoi^,  that  they  were  bonnd  to  pay  the  plaintiff  ac<-  of  soci»  under- 

eording  to  their  several  and  individual  pi* opprtip;u(,  apd 
that  the  award  ought  to  be  altered  in  that  respect. 

Q2 
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V, 


But  the  Court  observed,  that  at  this  distance  of  time  they 
could  not  direct  it  to  be  referred  back  to  the  arbitrator 
LiDDELL.  without  the  consent  of  the  parties:  that  it  appeared  by  the 
order  of  reference,  that  they  consented  to  arbitration  before 
trial,  and  that  by  the  consolidati9n  rule  the  defendants  only 
undertook  to  abide  the  event  of  the  verdict.  They  re- 
g7*etted  that  they  were  not  empowered  to  grant  the  appli- 
cation which  they  observed  was  founded  in  justice,  and 
ought  to  be  carried  into  effect  if  possible.  But,  on  Mr. 
Serjeant  Bosanquefs  intimating  that  the  defendants  would 

not  consent. 

Rule  discharged. 


Tkursda^^     WiLLiAMsoN  v.  Sir  George  Goold,  Bart,  in  the  Matter  of 
June  5tL  Henry  Michael  Goold. 

u  here  a  sorely    J.  he  defendant  havinof  been  taken  in  execution  under  a 

taken  in  execu*  ^ 

tiox),  under  a  judgment  entered  up  on  a  warrant  of  attorney,  given  by 

tereTup^on^a  '^""  ^^  surcty  for  his  brother  Henry  Michael  Goold^  to 

warrant  of  at-  secuTC  the  payment  of  an  annuity  granted  by  the  latter  to 

by  him'to secure  ^^^  plaintiff,  who  had  received  certain  payments  in  respect 

ihc  payment  of  thereof:— the  Court,  in  the  last  Hilary  lerm,  ordered  the 

tained  an  order  defendant  to  be  discharged  out  of  custody,  on  payment  in- 

10  be  discharg-  ^^  c^^^j  ^f  jj^^  balance  which  should  be  found  due  to  the 

ed  out  of  cos- 
tody,  on  pay-     plaintiff,  after  giving  credit  for  the  advances  which  bad 

of*^ihc  ba^ianw'  ^^^^  made  to  him  on  account  of  the  annuity,  the  amount  of 
which  might  be  which  balance  was  to  be  ascertained  and  settled  by  thePro- 
the  grantee,  on  thonotary  (a).  I  u  the  last  Easier  Term  (viz.  on  the  6th  May) 

taking  an  ac- 
count before  the  Protbonotary ;  and  the  principal  afterwards  succeeded  in  setting  aside  the  an- 
nuity deed  and  other  securities  on  which  it  was  founded,  upon  the  ground  of  an  Ulegal  retainer 
of  part  of  the  consideration  money,  on  payment  of  the  balance  which  might  be  found  to  be  dne 
to  the  grantee,  on  an  account  to  be  taken  by  the  Protbonotary;  and  the  surety  ofltet'wardt  ap- 
plit-d  to  be  discharged  oat  of  custody,  on  the  ground  that  the  deeds  were  set  aside. as  against 
bis  principal:  the  Court  refused  to  interfere,  unless  he  had  previously  paid  the  balance  into 
Court,  according  to  the  terms  of  the  first  order,  or  would  give  security  to  the  Protbonotary  to 
cover  the  amount  which  might  ultimately  be  found  to  be  due  from  bis  principal  to  the  grantee 

of  the  annuity. 

(a)  See  ante.  Vol.  VII.  579. 
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the  defendant's  brother,  Henry  Michael  QoohL,  succeeded  18^* 
•B  setting  aside  the  annuity  deed  and  other  securities  on 
which  it  was  founded,  on  the  gpround  of  an  illegal  retain- 
er of  part  of  the  consideration  money  by  the  agent  of  the 
grantee,  on  the  terms  of  an  Wccount  being  taken  before  the 
Prothonotary,  who  was  to  ascertain  what  sum  might  be 
doe  to  the  plaintiif  in  respect  of  principal  and  interest,  and 
to  report  the  balance;  and  the  Court  ordered,  tiiat  on  the 
payment  of  such  balance,  when  confirmed  by  them,  the 
deeds  shoald  be  delivered  up  to  be  cancelled;  the  judg- 
ment which  had  been  entered  up  vacated;  and  all  further 
proceediugs  stayed  (a). 

Mr.  Serjeant Xr^iis,  on  the  following  day,  viz.  the  7ih  May 
last,  obtained  a  rule,  calling  on  the  plaintiflTto  shew  cause 
why  the  judgment  which  had  been  signed  in  this  cause,  and 
all  the  several  subsequent  proceedings  thereon  should  not 
be  set  aside,  and  the  defendant  discharged  out  of  custody 
as  to  this  action.  The  learned  Serjeant  submitted,  that  as 
the  ptaintiflThad  obtained  a  separate  judgment  against  the 
defendant,  who  was  merely  a  surety,  that  iic  was  entitled 
to  his  discharge,  although  he  had  not  complied  with  the 
teroM  of  the  former  rule  in  Hilary  Term  last,  as  the  Court 
had  decided,  in  the  last  Term,  that  the  judgment  could  not 
be  sustained  against  his  brother,  as  the  principal  or  grantor 
of  the  annuity* 

Hr.  Serjeant  Vaughan  and  Mr.  Serjeant  Taddy  now 
shewed  cause,  and  observed,  that  if  this  rule  were  allowed 
to  be  discussed,  and  the  application  entertained,  it  would 
have  the  effect  of  opening  all  the  matters  that  came  before 
the  Court  in  the  course  of  the  arguments  in  both  the  for- 
owr  rules.  The  defendant  has  not  disputed  the  validity  of 
the  annuity,  or  that  a  balance  was  not  due  to  the  plain- 

(«)  See  unU,  109. 
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^}^lr      ^i^«  fttid  M^hfeh  DOW  remains  unsatisfied :  auddie  validityrof 
WxLLiAitkoN    the  deeds  was  never  attempted  to  be  disputed  by  him  un- 

tfooLB.  til  the  rule  obtained  by  his  brother  was  disposed  of,  when 
he  immediately  made  this  application ;  and  it  appears  that 
•none  of  the  noney  which  the  Court  ordered  the  parties  to 
pay,  has  yet  been  received  by  or  on  account  of  the  plain- 
'  tiff,  nor  has  the  balance  been  paid  into  Court  by  the  defend- 
ant, according  to  the  terms  of  the  original  rule  (a).  Be- 
sides, the  defendant's  brother  has  lately  become  insolvent, 
and  it  is  therefore  but  just  that  the  defendant  should  remain 
in  custody  until  it  is  ascertained  by  the  Prothonotary  what 
sum  is  actually  due  from  the  former  to  the  plaintiff* 

Mr.  Serjeant  IjenSf  and  Mr.  Serjeant  CrosSf  in  support 
of  the  rule,  contended,  that  as  there  was  a  separate  judg- 
>ment  against  the  defendant  as  surety,  it  must  be  consider- 
ed as  collateral  to  that  which  had  been  entered  up  against 
his  brother  as  the  principal,  and  which  'the  Court  had  or<^ 
deredto  beset  aside;  that  the  defendant  was,  in  every 
sense  of  the  word,  a  mere  surety;  that  he  had  received  no 
part  of  the  consideration  for  which  the  annuity  was  grant- 
ed)  nor  did  he  join  in  such  g^^nt,  and  he  was  not  even  pvivy 
io  the  contract.    At  all  events,  as  this  is  an  application  to 
thediscretion  of  the  Court,  they  will,  under  the  circumstan- 
'«es,  consider  Uie  defendant  as  being  entitled  to  be  dis- 
charged out  of  custody.    In  Straton  v.  RastaU{i)  it  was 
determined,  that  where  an  annuity  bond,  g^nted  by  two, 
became  void  by  the  neglect  of  the  grantee,  in  not  register- 
ing a  memorial  under  the  statute  17  Oeo»  8,  c*  26,  he  could 
•not  recover  back  Any  part  of  the  consideration  money  ftxm 
the  one  who  was  known  to  be  only  a  surety  fer  the  other, 
>and'had  not  in  truth  received  any  part  of  it,  notwithstand- 
'  ing  they  both  joined  in  signing  a  receipt  for.  it.    Thia  oase 
IB  far  stronger  in  fiivour  of  the  defendant ;  and,  on  its  be- 

(a)  See  anti.  Vol.  V1L<579.  (h)  t  Term  Rep,  566. 
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11^  discoYered,  ^iDce  he  made  hi8  first  applicatioD  to  the.      >i^w 
Court,  that  the  securities  on  which  the  aoDuity  was  founded    WiLHAMiow 
were  Yoid,  there  is  nothing  to  support  the  judgment  and       GooId. 
ezecation  under  which  he  is  now  detained  in  custody: 
and  as  the  annuity  deed  has  been  set  aside  as  against  the 
principal,  the  defendant,  as  his  surety,  must  at  all  events 
be  discharged  from  his  responsibility  as  to  the  payment 
of  the  annuity.  ^^ 

Lord  Chief  Justice  Dallas. ^Tbe  x)nly  question  now 

before  the  Court  arises  on  the  nature  of  the  present  appli- 
cation; it  19  therefore  unnecessary  to  consider  the  effect  of 
any  other  that  might  have  been  made.  When  the  rule  in 
the  last  Term  was  disposed  of,  as  against  the  defendant's 
brother,  as  principal,  he  was  ordered  to  pay  such  sum  as 
the  Prothonotary  might  find  to  be  the  balance  due  from 
him  to  the  plaintiff,  as  the  grantee  of  the  annuity.  This 
the  Court  required  to  be  done  by  the  principal,  before  the 
annuity  could  be  set  aside ;  and  the  defendant,  as  his  sure- 
ty, now  seeks  to  be  discharged  out  of  custody,  although 
such  payment  has  not  been  made,  nor  the  terms  of  that  rule 
at  all  complied  with.  The  defendant  does  not  merely  seek 
to  be  put  in  the  same  situation  as  his  brother,  but  to  be 
discharged  out  of  custody;  and  the  Court  ordered  the  lat- 
ter to  attend  the  Prothonotary,  who  was  to  take  an  account 
of  what  might  be  due  from  him  to  the  plaintiff.  The  lia- 
bility of  the  defendant,  as  his  surety,  still  continues  sub- 
ject to  that  account.  No  new  facts  were  introduced  when 
this  application  was  made,  and  the  rule  against  the  de- 
fendant's brother  still  continues  in  force.  It  would  be, 
therefore,  too  much  to  allow  the  defendant  to  be  discharg- 
ed, either  without  paying  the  balance  which  might  be 
foand  due  to  the  plaintiff  into  Court,  or  giving  sufficient 
security  to  the  Prothonotary  for  that  purpose.  The  de- 
fendant lately  made  an  application  for  his  discharge  before 
nie  at  chcunbers,  submitting,  that  it  was  not  incumbent  on 
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^^^.  bis  brother  to  pay  until  the  account  had  been  taken  and 
WiLLiAMiOH    adjusted  by  the  Prothonotary.     If  he,  as  the  principal, 

GooLD.  ^^^  complied  with  the  terms  of  tfbe  rule  made  by  the  Court 
in  the  last  Term,  it  would  be  a  different  question;  but  it 
would  be  against  the  justice  of  the  case  to  discbarge  the 
defendant,  without  his  g^Ving  any  security  in  case  of  de* 
fault  of  payment  of  the  balance  by  bis  principal*  I  anl  there* 
fore  of  opinion,  that  under  these  circumstances,  this  rule 
must  be  discharged :  and  I  b«g  it  to  be  understood,  that  the 
account  ought  to  be  taken  by  the  Prothoirolary  as  sooii  as 
possible,  and  that  if  either  of  the  parties  should  impede  its 
adjustment,  he  will  immediately  state  it  to  the  Court. 

Mr.  Justice  Park. I  am  of  the  same  opinion.    The  de» 

I  feudant  may  be  discharged,  on  his  giving  a  proper  securi* 
ty  to  the  Prothonotary  to  pay  the  sum  which  may  ulti- 
mately be  found  by  bim  to  be  due,  on  the  settlement  of  tbe 
accounts  between  the  parties.  His  brother,  as  the  prin- 
cipal, was  to  be  discharged  from  the  annuity  on  those 
termSf  which  have  not  yet  been  complied  with.  This  ap- 
plication is  in  the  nature  of  a  corollary,  arising  out  of  the 
former  rule;  and  the  defendant  may  be  entitled  to  bis  dis- 
charge, either  on  his  giving  security  for  the  balance,  or  on 
paying  it  into  Court.  In  Straton  v.  Rastall,  the  action 
was  brought  to  recover  back  money  as  against  a  surety,  in 
an  action  for  money  had  and  received;  but  when  this  case 
first  came  before  the  Court,  we  intended  that  justice  should 
be  administered  to  all  parties,  and  that  on  payment  of  whal 
should  be  found  due  to  the  plaintiff*  by  tbe  principal,  the 
.  defendant,  as  his  surety,  might  be  permitted  to  go  at  large. 
If  it  appeared  that  the  principal  had  made  any  payment 
since,  bis  application  to  the  Court,  it  would  be  a  different 
question.  So,  if  there  were  any  new  grounds  for  this  ap- 
plication, tbe  motion  should  have  been  founded  on  them, 
and  framed  accordingly.  Tbe  principal  could  only  have  been 
discharged  from  tbe  annuity  on  compliance  with  the  con- 
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d^tioDS  imposed  on  him  by  the  Court;  and  a  surety  can- 
ool  be  placed  in  a  belter  situation  than  his  principal,  for 
die  former  is  to  be  answerable  in  case  of  non-payment  of 
the  sum  found  to  be  due  from  the  principal  by  the  Protho- 
Dotery.  It  therefore  appears  to  me  that  the  defendant  is 
equally  liable  with  bis  brother,  until  the  balance  due  from 
him  to  the  plaintiff  has  been  ascertained  and  paid. 


1823. 


WlLLIAHtOW 

V. 

GOOLD. 


Mr.  Justice  BuRROuGH. If  either  of  the  former  rules 

liad  been  complied  with  in  terms,  it  would  have  been  quite 
a  dii«rent  question.  I  fully  agree  with  my  Lord  Chief 
Justice,  and  my  Brother  Park^  that  the  defendant  cannot 
be  discharged  without  giving  security  to  the  satisfaction 
of  tbe  IVothonotary,  or  paying  the  money  due  from  his 
brotber  to  the  plaintiff  into  Court,  according  to  tbe  terms 
of  the  original  rule.  At  all  events,  he  should  not  have 
made  this  collateral  application:  but  either  ought  to  have 
apfrfied  to  have  tbe  former  rule  set  aside,  or  introduced 
new  Acts  on  which  the  present  might  have  been  sustained. 

Rule  discharged. 


Blackbourn^  Plaintiff;   Brown  and  Wife,  and  Others,        fHH^^tL*, 

Deforciants. 

iuR.  Serjeant  Pe//,  on  a  former  day  in  this  Term,  had  ob*    Where  «i  mt- 

tdned  a  rule,  calling  on  the  clerk  of  the  warrants,  enrol-  *^tted*to*paj 

ments  and  estreats  of  this  Court,  or  his  deputy,  to  shew  bit termtge  feet 

cause,  why  be  should  not  forthwith  file  the  plaintiff's  war-  ^^e  wermtt,  in 

rant  of  attorney,  for  prosecuting  the  writ  of  covenant  for  compliance 

,         .  ^        »  1  .1  11  ^^^^  tbe  rale  of 

levyrag  a  fine  between  tbe  said  parties ;  and  thereupon  court,  £.  r. 

marksudi  writ  of  covenant  with  the  usual  stamp  of  his  ?^^^\**~T 

"  Held,  thftt  Uie 

office,  and  why  he  should  not  pay  to  tbe  plaintiff  and  de-  latter  officer 

forciants  the  costs  of  this  application.    He  founded  his  '^,^^^^i,\ 

wmmnt  of  ottornej  in  patting  a  fine  to  bo  filed#  ualil  the  arrearagtt  of  Micb  feet  woio  (mid. 
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I825>  motion  on  an  affidavit,  which  stated,  that  a  clerk  to  the 
Blackbovxn  agents  in  town  of  Messrs.  Waiker  Sf  Son,  of  Spilsby^  in  the 
Brown  county  of  Lincoln^  called  on  the  23d  May  last,  at  the  office 
of  the  clerk  of  the  warrants,  and  requested  him  to  file  the 
warrantof  attorney  for  prosecuting  the  writ  of  covenant  for 
levying  the  above  fine,  which  he  refused  to  do,  alleging  that 
Walker  the  elder,  one  of  the  commissioners  before  whom  it 
was  taken,  was  an  attorney  of  this  Court,  and  stood  indebt- 
ed to  the  office  in  upwards  of3/.fortermages:  and  that  he 
would  not  file  the  plaintiiTs  warrant  of  attorney,  or  pass  the 
fines  through  the  office,  without  payment  of  all  term  ar- 
rearages so  alleged  to  be  due  from  Walker  i  that  the  clerk 
to  the  town  ageqts  afterwards  attended  to  pass  the  sam^ 
fine  through  the  office,  and  told  the  officer,  that  he  was  will- 
ing to  pay  the  usual  fees  for  passing  it,  as  ^ell  as  any  term- 
ages  that  might  be  owing  by  his  employers,  but  that  he  was 
informed  no  termages  were  due  from  them,  and  that  it  was 
on  the  ground  that  Walker  the  elder  was  indebted  to  the 
office  for  termages  during  twenty-six  years  and  one  Term, 
that  the  warrant  of  attorney  was  not  filed* 

Mr.  Serjeant  Lens  now  shewed  cause,  on  an  affidavit 
made  by  the  deputy  clerk  of  the  warrants,  which  stated, 
that  Walker  the  elder  was  admitted  an  attorney  of  this  Court, 
in  1796i  and  that  his  termage  fees  up  to  and  including  HU 
lary  Term,  1797,  only  had  been  paid:  that  the  deputy  con- 
sidered that  he  was  fully  justified  in  refusing  to  file  the  war- 
rant of  attorney  in  this  case,  until  the  whole  of  the  termage 
fees  due  had  been  paid,  as  he  had  always  understood  such 
to  have  been  the  ancient  right  and  usage  of  the  office,  and 
had  been  the  constant  and  invariable  practice  during  the 
period  he  had  been  there  for  upwards  of  twenty-five  years: 
that  this  right  was  recognized  in  a  document  preserved 
in  the  office,  and  purporting  to  have  been  an  answer  given 
in  the  year  1733  by  Mr.  Eyre^  the  then  clerk  of  the  war- 
rants, to  certain  complaints  made  to  the  then  commission- 
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•lipoiiiled  4e  take  a  Morvcy  of  the  Courts  of  Jattice      yj^^ 
^MmgUmdmrnd  JFaks^  aiid  to  enquire  into  their  feeSf  iroin  3i%ACKR0iia« 
^vhieh  the  IbUowingf  10  an  extract.  l^w9* 

^Om^loinU  This  office  insists  upon&{.  erery  Term 
AoBsall  attornies,  or  else  tlieir  clients'  business  is  stopped: 
'liU  Abo«t  twenty-five  years  ago  it  was  but  Ad. 

'^An9¥9er.  On^Ad.  has  been  paid  by  the  attocnies  to  the 
4dedL  fin:  many  years,  and  it  is  reported  in  the  15th  Car.  1,  to 
idle  ;lb^n  commiaiioners,  to  have  been  paid  in  the  14  th  Eiiz. 
aiid  the  deck  has  paid  ^ui  immemorial  coooipositiQa  of 
111*  !<•  4dm  every  Term,  to  the  three  puisne  Judges,  in  lieu 
aftUs  money  collected:  the  other  Ad.  is  collected  by  an 
.ecder  of  Court  in  Eatier  Term,  10  fFiL9, 1698,  for  the  use 
jit  ^  four  ccitrs  of  the  Court,  ^nd  is  paid  to  thefu  every 
IBsrvi:  this  order  directs  that  the  fee  of  Ad.  shall  be  de- 
^mmided  from  every  attorney  every  Term,  at  the  time  of 
.fitiag  their  warrants,  or  signing  their  attachments,  &c." 

Xbe  deponent  then  stated,  that  he  had  not  been  able  to 
find  the  order  of  Court  referred  to  in  the  above  answer, 
which  was  stated  to  have  been  in  the  office  for  many  years; 
.bot  that  the  ancient  practice,  and  that  which  followed  it, 
was  leoognized  by  a  rule  of  Court  made  in  EqksUr  Term, 
tSl  Geo.  2(1757)  (a). 

j(«}  By  which,  alter  reciting,  that  by  the  aoaent  custom,  and  «svera] 

cnki  of  the  Court  oi  Common  PUatf  every  attorney  ought  to  pay  to  the 

derk  of  the  warrants,  or  his  deputy,  his  termage  fees,  (being  %d,  a  Term) 

iir  the  use  of  the  said  clerk  of  the  warrants  and  the  criers  of  that  Court, 

at  the  end  c^  Trinity  Term,  or  before  the  first  day  of  Miehaelmtu  Term 

.  jn.every.ycar ;  and  that  oompkiots  had  been  made  to  the  Coi^rt  by  such 

.dcriL  and  cncn,  that  of  late  such  payments  bad  been  greatly  neglected, 

jmA  that  emreral  attomies  who. were  in  arrear  for  their  termage,  M  qx- 

-  dcr  lo  avoid  the  payment  thereof,  had  practised  in  the  names  of  ottier  ^- 

lomiei  who  were  not  in  arrear,  but  had  duly  paid  their  termage;  .and 

tliet  there  was  then  a  very  considerable  sum  of  money  due  fh>m  the  at. 

tonuea  for  fucb  termage.    For  remedy  thereof,  and  that  the  said  clerk 

oC  fbe  p^n^ipts,.  and  criers,  might  not  be  deprived  of  their  just  and  legal 

fees,    It  vfis  epd^red  that  ^  every  attorney  of  this  Court  should  pay  and 
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-j?^-  '^^  learned  Serjeant  submitted,  that  this  affidavit  was  a 

Blackbovrn    complete  answer  to  tbe  application,  and  that  by  the  ancient 
Broww.       and  .continued  practice  of  the  Court,  the  clerk  of  the  war- 
rants was  justified  in  refusing*  to  permit  a  fine  to  pass 
through  his  office,  until  the  fees  in  question  were  paid. 
It  must  be  observed,  that  neither  the  clerk  nor  the  de- 
puty exercising  these  offices,  have  the  slightest  degree  of 
interest  in  those  fees,  which  nre  of  so  trifling  a  nature,  that 
they  can  only  be  enforced  by  the  mode  the  officer  has 
adopted  in  the  present  instance.     Although  tbe  rule  31 
Oeo.  2,  does  not  in  terms  authorize  the  officer  to  stop  tke 
passing  of  a  fine,  still,  it  recites  the  ancient  custom  of  the 
payment  of  termage  fees  to  the  clerk  of  the  T^arrants;  and 
that  several  attornies  who  were  in  arrear  for  their  terraag'es, 
in  order  to  avoid  the  payment  thereof,  had  practised  in  tbe 
names  of  others  who  were  not  in  arrear:    and,  ns  Walkm 
er's  termages  had  been  due  ever  since  the  year  ITQT,  it 
may  fkirly  be  inferred,  that  he  has  not  applied  to  have  his 
warrants  filed  since;  but  that  he  has  infringed  on  the  rule 
of  Court,  by  practising  in  the  name  of  others  who  were  not 
in  arrean  Besides,  the  present  application  was  not  made  ty 
Walker  himself,  but  by  his  agents  in  town,  and  when  the 
officer  discovered  that  Walker  was  the  person  actually  em- 
ployed and  concerned  in  passing  the  fine,,  he  was  justified 
in  not  allowing  it  to  be  perfected  until  such  arrearages  were 
paid.    It'  may  perhaps  be  said,  that  this  is  a  hardship  im* 
posed  on  the  parties  to  the  fine,  but  it  was  the  duty  of  die 
attohiey  whom  they  employed  to  conduct  himself  accord- 


XL' 


dnchar^  ah  tiis  artean  of  t^ffifage  to  snch  clerk  of  the  wamntiy^er 
WddH^y,  tM^itetlf«  ^vbI  ihft^^SiiduteinuuTBrttk  tlienjKxt^'  and  «^ 
4AKJf)uili^(nli  pmf  Hi*  •ait]  t0mMgQri9;the  said  oleri^  rof  tjbii.  v^arraat^ 
'OleloliA^pti^yMiMe.lli^.lirit  day.of  Afii^  ip  every  sub- 

H.  Bathurbt. 
W,  NoKL. 
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img  to  tbe  rales  of  the  Court  of  which  he  is  a  member.    At       .J^^. 

tlie  time  they  entnisted  him,  they  committed  themselves  to   BLAcsiovftit 

hk  care,  and  he  has  so  loug  evaded  the  payment  of  those       Bkowh. 

fiees  which  were  due  to  the  officer,  that  it  would  be  too  much 

to  say»  that  the  latter  was  not  justified  in  acting  as  he  did, 

wbeii,  by  tbe  universal  practice  and  rules  of  the  Court,  he 

was  eotitled  to  receive  such  termages  each  year,  at  the  time 

of  filing  tbe  warrants  of  attorney ;  and  if  the  parties  to  this 

fine  have  received  an  injury,  owing  to  the  misconduct  of 

tbeir  attorney,  it  is  clear  that  they  may  have  then-  remedy 

as  against  biui. 

Mr.Seigsant  Pell  in  support  of  tbe  rule,..Even  if  the 
fiwa  in  ^nestion  are  established  by  law  and  rule  of  Court, 
k  doaa  nol  follow,  that  the  officer  entitled  to  receive  them, 
can  prevent  a  fine  from  being  passed  without  their  being 
fint  paid.  Such  n  principle  cannot  be  substantiated  by 
pradke^  nor  is  there  any  rule  of  Court  which  expresses, 
even  m  tbe  most  distant  terms,  that  the  business  of  a  suitor 
sbdl  be  stopped,  until  the  termage  fees  due  from  his  attor- 
ney be  paid  by  him  to  the  clerk  of  the  warrants,  who  is  en- 
titled %o  receive  them.  If  this  were  so,  the  officer  might  re- 
mmin  dormant  for  any  number  of  years,  and  make  no  demand 
on  the  attorney ;  can  it  therefore  be  said,  that  if  a  client  in- 
streets  ao^  attorney  to  perfect  a  fine  which  he  fully  expects 
la  be  oomf^ted  without  delay,  that  such  fine  can  be  stop- 
ped in  the  office,  because  the  officer  has  a  claim  on  such 
attorney.  It  has  been  urged,  however,  not  only  that  tbe 
practice  has  been  uniform,  but  confirmed  by  the  rule 
81  Geo.  2»  No  such  confirmation  however  is  therein  ex- 
pressed, and  it  cannot  be  supplied  by  inference  that  the 
bnshieto  entrusted  t6  an  attorney  by  bis  client  can  be  imped- 
ed or  delayed,  nor  did  the  Judges  who  framed  the  rule  in- 
tend any  such  construction  to  be  put  upon  it:  for  it  merely  di- 
rects, that  every  attorney  of  the  Court  shall  pay  hisBrrears 
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-i^^-      ^  ternrage,  to  the  clerk  of  the  warrants,  or  bis  deputy,  be*- 
Blackbovrit    fore  the  first  day  of  Michaelmas  Term  in  every  year.    In 

Beowk*  ^^'^  casBf  it  is  sworn,  that  an  offer  was  made  to  pay  the  usual 
fees  for  passing*  tbe  fine,  as  well  as  any  lermages  wbidb  might 
be  doe  from  tbe  agents  who  were  employed  to  pass  it. 
If  tbe  officer  bad  demanded  one  year's  termag^,  as  being 
dtie  firom  fFalker,  it  might  have  been  perhaps  reasonable, 
and  as  every  attorney  is,  by  the  rule,  ex^pressly  ordered  fo 
pay  his  termages  to  tbe  officer  every  year,  tbe  latter  might 
have  compelled  liim  to  do  so,  by  an  application  to  tbe 
Court;-  and  need  not  commence  an  action  for  that  purpose; 
Tbe  clerk  of  tbe  warrants  has,  therefore,  an  immediate 
remedy,  which  is  specifically  g^ven  by  that  rule;  It 
would  have  been  unnecessary  to  have  made  it,  if  he  hadi 
before  the  power  of  stopping  an  instrument  of  this  de- 
scription, until  these  fees  were  paid.  It  must  be  aha 
observed  that  fines  and  recoveries  are  considered  as  in- 
struments of  the  highest  assurance  in  tbe  law;^  and  if 
tbe  Court  will  allow  their  execution  to  be  impeded,  for  the 
purpose  of  assisting  their  officer,  it  will  tend  in  a  great 
degree  to  prevent  tbe  alienation  of  real  property,  which  is 
already  much  impeded  by  the  strictness  and  technical!* 
ties  required  in  documents  of  this  nature.  As,  therefore, 
the  practice  as  to  tbe  refusal  to  pass  a  fine  until  those 
fees  are  paid,  is  not  confirmed  by  rule  of  Court;  and  as  it 
is  not  expressed  therein  in  what  manner  tbey  are  to  be 
paid,  but  merely  that  they  must  be  paid  once  in  each  year« 
no  inference  can  be  drawn,  nor  can  it  be  collected  horn 
the  twms  of  such  rule,  that  tbe  clerk  of  the  warrants  caia 
refuse  to  perfect  a  fine,  until  the  arrearages  of  a»  attorney 
are  paid,  and  more  particularly  so,  as  such  eficer  ■wf 
have  a  direct  and  immediate  remedy  by  an  appUcatioB  to 
tbe  Court. 

Lent  Chief  Justice  Dablasu  .^it  has  bees  agreed  4\mtu 
the  fees  in  question  are  legal  fees,  and  it  has  also  been 
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admitted  that  the  officer  is,  at  some  time  or  other,  entitled  .j^^. 
to  receive  them.  The  question  then  is,  whether,  in  the  case  Bticxioirss 
of  arrearages,  he  could  seek  to  recover  the  termage  fees  Bkows. 
due  to  him,  according  to  the  mode  be  has  now  adopted? 
Ab  to  their  legality,  they  appear  to  be  founded,  not  only 
on  law,  ancient  usage,  and  practice,  but  by  express  orders 
of  the  Court  The  present  application  is  made  by  wajr 
of  resistance  to  the  right  of  the  officer,  to  recover  the 
arrearages  o(  these  fees.  It  appears  that  formerly  their 
payment  had  been  greatly  neglected,  and  that  several 
attomies  who  were'  in  arrear  for  their  termages,  in  order 
to  avoid  the  payment  thereof,  had  practised  secretly  in 
the  names  of  others  who  were  not  in  arrear.  This,  it 
appears,  was  afterwards  brought  before  the  Court  In 
the  shape  of  a  complaint.  An  attorney  is  an  office  of  the 
Court,  and  if  he  acts  improperly  is  subject  to  their  cen- 
sure and  control.  A  rule  of  Court  was  afterwards  made,  by 
which  those  arrearages  were  ordered  to  be  paid  at  or  b^ 
fore  a  certain  day  therein  expressed.  The  legality  of  the 
fi^es  is  thereby  adknitted.  It  is  equally  clear,  that  in  the 
present  case  the  officer  has  acted  conformably  .to  ancient 
usage,  as  well  as  modem  practice,  as  he  states  that  he  has 
been  in  the  habit  of  so  doing  for  the  last  twenty-five  years. 
The  order  of  31  Geo.  2,  refers  in  terms  to  the  ancient  custom 
of  the  Court,  and  recites,  that  the  payment  of  termage  fees 
was  attempted  to  be  avoided  by  connivance;  and  it  also 
appears,  that  those  payments  were  founded  lus  well  on 
several  rules  of  this  Court,  as  upon  such  ancient  usage. 
The  oriler  then,  after  reciting,  that  there  was  a  very  considerw 
able  sum  due  from  the  attoraies  for  teimage,  and  that  th^ 
tjerk  of  the  warirants  and  criers  might  not  be  tIepHved  of 
Aeir  Just  and  legal  Ifees,  directed  thirt  every  aMomey 
of  ihii  Court  should  pay  and  dischiurge  ^U  his  Aireata  df 
lermdrge  to  the  clerk  of  the  ^Amtntit  or  hts  depaty, 
bdlbre  the  %t«t  day  of  MekaOmak  tettti  tten  Wftxt,  and 
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^}^\  should  afterwards  pay  such  termage  before  the  first  day 
BiACKBovRif    of  that  term  in  every  subsequent  year.    If  an  attorney 

Brown.  refused  to  pay  his  arrears  pursuant  to  that  order,  the 
Oourt  would  not  permit  him  to  practise  as  such.  In 
principlei  therefore,  it  appears  to  me,  that  the  order  djrect- 
ly  applies  to  the  present  question,  and  also  that  it  ope- 
rates prospectively.  No  culpable  omission  has  been  at- 
tempted to  be  imputed  to  the  officer,  for  not  having  de- 
manded those  fees  before,  and  I  am  therefore  of  opinion 
that  his  right  to  thcra  is  established  by  practice,  aud  this 
rule  must  be  consequently  discharged. 

Mr.  Justice  Park. lam  of  the  same  opinion.    When 

this  application  was  made,  I  was  not  aware  of  the  rule  of 
Court  of  the  81  Geo,  2,  and  at  first  thought  that  the  pre- 
sent demand  might  have  been  in  the  nature  of  an  extortion 
by  the  officer.  But  on  looking  at  the  order  contained  in  that 
rule,  it  appears  that  it  was  made  in  consequence  of  several 
attornieshaving  misconducted  themselves,  and  attempted  to 
avoid  the  payment  of  their  term9ge  fees  to  the  ofiicer*  It  also 
appears,  that  there  was  a  previous  order  of  Court  made  in 
the  reign  of  WilL  8,  which  has  been  since  lost,  and  that  it  has 
been  theconstantand  invariable  practice  for  theofficer  to  de- 
mand those  fees  from  the  time  of  Elizabeth^  and  which  form 
part  of  his  salary.  In  the  last  rule  of  Court,  which  was 
made  sixty-six  years  since,  and  signed  by  Lord  Chief  Jus- 
tice fFilles  and  the  three  other  Judges  of  this  Court,  it 
was  stated  by  way  of  recital ,  that  several  a ttorp  ies  bai)  prfic- 
tised  ID  the  names  of  others,  they  being  themselves  in  ar- 
rear  for  their  termages.  That  looks  as  if  their  business 
might  be  stopped,  and  that  the  present  mode  for  enfor.ciiig 
the  payment  of  the  arrearages  might  be  adopted.  Besidiss, 
it  appears  that  the  object  of  that  role  was,  that  the  officers 
inigfatiiotbedepriTedoftheirjustaDd  legal  fees*  Itbashow* 
ever  been  suggested  by  ro  j  Brother  Peli^  that  it  10  lh(^,duty 
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of  the  officer  to  demand  and  collect  those  termages  eve-  j8^, 
ly  year;  but  it  neems  to  me  that  this  cannot  be  done.  Blackbourn 
Is  be  to  go  to  Northumberland^  or  any  other  distant  brown. 
county,  and  make  an  application  for  so  trifling  a  sum  as 
2r.  SdL  for  a  year's  termagesf  The  rule  SI  Oeo.  2,  recognized 
the  tkct  that  arrears  were  then  due  from  several  attorn ies; 
and  directed,  that  in  future,  they  should  be  paid  before 
a  given  day  in  each  year,  viz.  before  the  first  day  of 
every  Miehaelwias  Term,  as  the  time  for  such  payment 
was  before  indefinite  and  uncertain.  Although  it  may  at 
fifst  appear  a  hardship  on  a  client,  that  his  business  may 
be  stopped  on  account  of  the  negligence  or  misconduct  of 
his  attorney  in  not  having  paid  his  termages  to  the  officer 
of  the  Court ;  still,  it  must  be  considered  that  the  sum 
demaoded  is  extremely  small,  if  taken  with  reference  to 
each  attorney  individually,  although  it  will  amount  to 
soBletbing  considerable,  when  collected  by  the  officer  from 
all  those  who  are  liable  to  pay  such  termages ;  and  if  a 
party  is  injured  through  the  misconduct  of  his  attorney,  he 
may  either  dismiss  him,  or  have  his  remedy  against  him.  In 
the  Court  of  Chancery,  if  an  application  be  made  by  a  soli- 
citor to  file  a  bill,  the  officer  will  not  permit  it  to  be  done, 
imtil  cettain  fees  are  paid  by  the  person  making  such  ap- 
plication. 

'    Mr.  ifMHce  BtrRROiTdH. ^The  principal  ground    on 

wbtelf  t  Rgree'wftb  my  Lot4  Chief  Justice,  and  ray  Bro- 
di^  K^A,"  %  tftat  H  appears  to  hie,  that  the  rifficer  has  of 
Reai«i!fy'iidi>jpifed  the  only  coutte  of  procfe^diligr  fo!*Hfre  fe- 
tb¥i¥f  o*4lite  IMnages  in  arrkar  ffott  Mr;  fFatker,  by  re- 
ltaito|^%'p(fci4t<M  the  fine  in  questioo,  until  they  wei^^M. 
Maimer  liidfltf  eould  Answer  tbi»  purpose,  eircept* at  ma^^ 
p»A^i»<tMf4butd^xe^ed  t&eh*  vnltie;  noi^  hkfi  he  sMy  Mher 
TiWifai^t^ewlfeffefe  rti^fr- fflyifiiettti^    It  #otfld*»  b^  ^db>  nstteii 

to  apply  to  the  Court,  the  expenses  of  the  motion  and 
•tamps  would  far  exceed  the  amotin  t  of  the  fees  he  might  seek 
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to  recover.  The  sum  be  claitos,  is  owingf  to  .him  for  legiil 
fees,  and  the  rule  31  Geo.  2,  points  out  the  mode  as  to  their 
payment,  viz.  that  every  attorney  of  the  Court  must  pay  and 
discharge  all  his  arrears  of  termage  before  the  first  day  of 
Michaelmas  Term  in  every  year,  to  entitle  him  to  practise  an 
such.  Here  too,  the  application  is  made  by  the  agents  in  town 
against  the  officer,  on  his  refusing  to  complete  the  fine,  as  he 
Lad  discovered  who  their  principal  in  the  country  was,  and 
that  he  was  in  aiTear  for  those  termages.  If  the  agents  had 
paid  those  arrtars,  can  there  be  any  doubt  but  that  they  m  ight 
have  charged  them  in  their  bill  to  their  client,  and  be  entitled 
to  recover  from  him,  as  it  would  not  be  in  the  nature  of  a  vo- 
luntary payment.  It  therefore  appears  to  me,  to  be  an  ungra- 
cious  and  improper  application.  It  may  also  be  observed, 
that  until  very  lately,  criminals  who  were  acquitted  on  Ihe 
circuits  were  detained  by  their  bodies  until  they  had  dis- 
charged certain  fees,  which  were  abolished  by  a  recent  sta* 
tute,  and  directed  to  be  paid  in  another  way. 

Rule  discharged. 


Scturday, 
June  7tli 

Where  an 
affidavit  to  set 
aside  a  judg- 
ment of  non-p'Of 
for  irreguJarity, 
wat  entitled  as 
being  in  two 
several  caoiet 
against  separate 
defendants,  bat 
written  on  one 
sheet  of  paper 
and  with  one 
stamp  only:— - 
Held  to  be  in- 
saffident. 


W0RI.EY  i;.  Ryland. 
Same  v.  Oliver. 

JUa.  Serjeant  Onslotv^  having  obtained  a  rule  mW,  to  set 
aside  a  judgmentof  7ion-pro«for  irregularity;  Mr. Serjeant 
Pell  now  took  an  objection  to  the  affidavit  on  which  the 
application  was  founded,  as  it  was  entitled  in  two  causes^ 
as  above,  but  written  on  one  sheet  of  paper,  and  had  onlj 
one  stamp. 

The  Court  held  the  objection  to  be  well  founded^  a% 
from  the  title,  it  appeared  that  there  were  two  distinct 
causesof  action,  which  might  tend  to  mislead  tbedefendaats^ 
as  they  might  suppose  that  a  separate  motion'  was  made  in 
each  cause:  and  tbey  observed^  that  it  was  not  like  thm 
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of  a  ihcHfr,  where  nu  affidavit  is  entitled  as  The  King       ^i^^ 

i^ffiiit  tbeaberiffof ,  io  a  cause  of  i4.  against  B.j  as 

dial  it  done  for  the  purpose  of  informing  the  sheriff  the 
Bifflesof  the  parties  in  the  cause  in  which  the  action  is  com* 
Hwiiced  against  him. 

Rule  discharged. 

Other  r.  Calvbbt.  j^l^; 

X  His  was  an  action  of  trespass  for  breaking  and  enter*    Where,  in 
lag  the  plaintiff's  closes,  treading  down  grassland  destroy*  Jun^umjit^t 
lag  trees  and  shrubs  therein,   and  breaking  down    the  b^"*^  >*«"«*  "^e 

I     •  1  ,  found    for    the 

hedges  and  fences-  pinimiff  and 

The  declaration  contained  two  counts:  the  first  charged  ^^^^"  ^^'^  ^^^ 

■  it  .        1      .!/•  11  11.      defendant,  and 

tlM  trespasses  to  have  been  committed  wilmlly  and  malt*  the  latter   ob- 
etoosly. after  notice;  and  the  second  was  similar  to  the  first.  ***°'  ■  verdict 

•"  '  ^    on  an  issue 

omitting  the  charge  of  wilfulness  and  malice*  The  de-  which  koci  to 
fendant  pleaded  first  not  guihy,on  which  issue  was  joined,  ^^^l  ^|^i*,"jf.. 
There  were  also  ten  special  pleas:  the  first  of  which  justi-  cause  ufoci ion, 

!•    ■      11     1  •        1      !•  1  I  ■•      ^'*    '*    eniiiled 

ied  all  the  trespasses  m  the  first  count,  under  a  public  to  the  general 
risrhtof  way;  and  the  second  justified  all  those  in  the  cosisofihe 

^  •'  '  ,  •^  ...  cause,  and  the 

second  count,  under  a  similar  right;    the  third  justified  plaintiff  to  the 
all  the  trespasses  in  the  first  count,  under  a  private  right  ,^,ju*,*'on|'*°** 
of  way;  and  the  fourth  those  in  the  second  count,  under  a  ^liich  are 
similar  right ;  the  fifth  justified  under  a  private  right  of  way,  ^hj^i,  extend ' 
m  to  the  closes  specifically  mentioned  in  the  first  named  ^"'^  *^  <^® 

,  .  .        .  cost!  of  the 

CDODt  of  the  declaration ;  the  sixth  justified  as  to  those  nam-  pleadings;  the 
ed  in  tbe  second  count,  under  a  similar  rieht;  the  seventh  ?"\^  exception 

'  /»  being  10  an  ao- 

jastified  as  to  one  of  the  closes  named  in  the  first  count,  tion  of  replevin 
mder  a  private  right  of  way;  the  eighth  justified  as  to  p,*;;[;,^^^^^^^^  ^, 
dMsame  close  mentioned  in  the  second  count,  under  alike  considered  u 
right;  the  ninth  justified  as  to  another  close,  mentioned 
iw  tbe  seeood  count,  under  a  private  right  of  way,  as  la 
Ae  eJgMi;  and  the  tenth  plea  contained  a  justification  as 
t»  iMdMr  risaeoienlioned  in  tbe  second  oouol  of  tbe  da« 

a2 
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18S3.^  The  plaiDtiffi  in  his  replication,  travened  all  the  several 

rights  of  way,  as  set  forth  in  those  pleas,  and  newly  assign-^ 
ed  extra  vianij  and  that  the  trespasses  were  committed  for 
other  purposes  than  the  exercise  of  the  respective  private 
rights  of  way,  and  also  for  excess:  the  defendant  joined 
issue  on  the  several  traverses,  and  pleaded  not  guilty  to 
the  new  assignment,  on  which  issue  wm  also  joined. 

At  the  trial  of  the  cause  before  Mr*  Justice  Parkf  at  the 
Summer  Assizes  at  York,  1820,  the  jury  found  a  verdict 
for  the  plaintiff,  on  the  general  issne,  as  to  all  the  tres- 
passes justified,  without  damages;  andfor  the  plaintiff  upon 
the  fourth,  fifth,  sixth,  seventh,  tenth,  and  eleventh  issues 
upon  the  several  rights  of  way  staled  in  the  fourth^  fifth, 
sixth,  seventh,  ninth,  and  tenth  pleas;,  and  for  the  defend- 
ant on  the  second  and  third  issues  a&  to  a  public  right  of 
way,  and  upon  the  new  assignmeni;  and  the  jury  were 
discharged  firom  giving  any  verdict  upon. the  eighib  and 
ninth  issues. 

On  the  taxation  Of  costs  before  Mr.  Prothonotary  fFiol- 
lington,  he  allowed  the  defendant  the  general  costs  in  the 
cause,  and  the  plaintiff  the  costs  of  the  pleadings  only  on 
the  issues  found  for  him. 

Mr^Serjeant  Pellj  on  the  last  day  of  the  last  Term^  ob* 
tained  a  rule  cnlliag  upon  the  defendant  to  shew  cause 
why  the  Prothonotary  should  not  review  bis  taxation;  and 
submitted  that  although  the  defendant  was  entitled  to  >tbe 
general  casts  of  the  cause,yet  that  the  plaintiff  was  entitled 
to  all  the  costs  of  the  issues  found  for  him,  %»hioh  ought 
not  to  have 'been  confined  to  the  pleadings  alone,  (bot 
should  have  been  allowed  as  to  a  proportionate  part  of  the. 
expenses  hiciili-ed  in  preparing  the  briefs,  ^nd  attendance 
ot  wiJt|iesses  at  the  t^i^L,  The  defendant  should  have 
been  prepared  to  shew  Uiat  the  pl€un tiff  bad  bo  ground  of 
cemplaibt 'Whatever*  against  him;  and  although  he  might 
Jiave  JSiiled  in  bis  defence  as  to  a  public  right  of  way,  yet,. 
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at  he  justified  under  eitch  right  as  well  as  a  private  rig^t, 
ft  was  iDconibent  on  the  platotiflf  to  prepare  himself  with 
erideiice  to  rebut  both;  in  which  case  it  was  necessary 
for  him  to  be  provided  with  two  different  sets  of  witnesses, 
by  which  a  considerable  and  additional  expense  was  ne* 
cessarily  incurred ;  and  it  was  therefore  not  only  reasonable 
but  just  that  be  should  be  completely  indemnified  as  to 
ail  the  costs  of  those  issues  which  had  been  found  for  him 
as'  to  the  private  right  of  way,  as  the  defendant  himself 
had  pat  a  false  issue  on  the  record  in  that  respect.  Pre- 
viously to  the  statute  4  Anne^  c.  16,  only  one  plea  could 
be  pleaded,  and  Mr.  Justice  Buller  in  Duberley  v.  Page  (a), 
obatrvad  that  *'  the  meaning  of  the  legislature  in  passing 
that  act  wBSy  that  though  they  would  grant  an  indulgence 
to  a 'defendant,  by  permitting  him  to  plead  several  pleas, 
yet' it  should  not  be  prejudicial  to  the  plaintiff:  and  there- 
Ave  the  costs  of  double  pleadings  were  by  the  statute  left 
io  the  discretion  of  the  Court."  And  Mr.  Justice  Qro$e 
mid,  that  (b)  **  the  costs  of  bad  pleading  should  fall  on  the 
person  who  was  the  cause  of  that  pleading."  That  is  the 
clear  and  rational  construction  of  the  statute ;  and  here, 
m  the  plaintiff  was  improperly  put  to  g^reat  expense  in 
collecting  evidence  to  disprove  the  issue  as  to  the  private 
r%ht  of  way,  which  the  defendant  could  not  support,  he  is 
eatitled  to  have  those  expenses  deducted  from  the  general 
costs  of  the  cause,  and  more  particularly  so,  as  the  learned 
Jadge,  before  whom  it  was  tried,  has  since  refused  to  certify 
that  the  defendant  had  probable  cause  to  plead  such  mat* 
ters  as  were  found  against  him,  according  to  the  provision 
contained  in  the6tb  section  of  that  statute  (c). 

•  (a)  S  Term  Rep.  9^4.  (6)  Id,  S95. 

{e)  By  the  4th  lection  it  is  enactetl  that  "  the  defendant  or  tenant  in 
aiiy-actlon  or  suit,  or  any  plaintiff  in  replevin,  in  any  Court  of  record, 
mSyw  whb  leave  of  the  same  Court;  plead  as  many  several  matters 
tiiereto,  as  he  shall  think  necessary  for  hia  defence  :**-dand  by  the  b\h 
aectioQ  it  is  provided,  that  "  if  any  such  matter  shall,  upon  a  demurrer 
joined,  l>e  judged  insufficient,  costs  shall  be  given  at  the  discretion  of 
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ifigj,  Mn  Serjeant  Lem  was  about  to  shew  cauise  in  the  firtt 

instance,  when  Mr.  Protbon6tary  fFatlington  stated,  thai 
it  was  adtnitted  before  him  on  the  taxation,  that  the  defend- 
ant was  entitled  to  the  general  costs  of  the  cause,  as  the 
issues  found  for  him  as  to  the  public  right  of  way  went  to 
the  whole  cause  of  action;  that  he  had  accordingly  only  aU 
lowed  the  plaintiff  the  costs  of  the  pleadings  on  the  issues 
found  for  him ;  and  that  although  a  defendant  in  replevin 
has  been  allowed  the  costs  of  the  trial,  witnesses,  &c«  on 
the  issues  found  for  him,  as  well  as  the  costs  of  the  plead* 
ings,  yet  that  such  a  case  was  an  exception  founded  on  tb^ 
peculiar  nature  of  that  action,  in  which  both  parties  are 
to  be  taken  as  actors,  and  are  so  treated  by  the  Court  (a^ 

Mr.  Prothonotary  J2iiy  differed  in  opinion  from  ib» 
Prothonotary  Watlington,  and  observed  that  he  had  mi* 
derstood  the  practice  to  be,  that,  where  the  isaites  found 
for  the  plaintiff  were  material,  he  would  be  entitled  to  the 
costs  of  the  trial ;  but  that  if  they  were  immaterial,  he  would 
only  be  entitled  to  the  costs  of  the  pleadings  on  such  issues* 

The  Court  said,  they  would  make  further  enquiry,  a]« 
though  they  then  entertained  very  little  doubt  but  that 
the  taxation  was  perfectly  correct,  according  to  the  cases 
of  Vivian  v«  JPlake  (6),  Trotman  v.  Holder  (c),  and 
Benett  v.  Coster  (d)* 

Cur.  ad»,  vmU. 


the  Court ;  or,  if  a  verdict  aball  be  found,  upon  any  issue  in  the  said 
cause,  for  the  plaintiff  or  demandant,  costs  shall  be  also  given  in  like 
manner;  unless  the  Jiidge,  who  tried  the  said  issue^  shall  certify  that 
the  said  defendant  or  tenant,  or  plaintiff  ia  replevin,  had  a  probable 
cause  to  plead  such  matter,  which  upon  the  said  issue  shall  be  found 
against  him.** 

(a)  See  ver6a  Gihht^Q.  J.  m  Cook  v.  Green,  1  Marsh,  236.— *(6)  It 

Esst,  dOS. (c)  Ante,  Vol.  IIL  M5<--i-^<i)  Ante,  Vol.  IV.  1 10;S.  <:L 

I  Brod.  &  Bing.  4^5. 


IN  THP  PODRTH  TSAR  OF  ORO.  IV. 

Mr.  Justice  Parr  (a)  now  aaid^  tbat  he  had  spokea  to       s}S^ 
BORrij  all  the  Judges  on  the  subjecty  who  were  clearly  of 
OfURiOR,  tbat  the  costs  of  the  issues  found  for  the  pliiiutiff 
iR  this  cause  included  only  the  costs  of  the  pleading  on  those 
issues.    That  this  point  had  been  fully  considered  in  Beneii 
r.  Cmteti  where  the  Court  felt  themseWes  bound  by  the 
authority  of  Vivian  v.  BlaJce^  which  established  the  prin* 
ciple  that  a  plaintiff  has  in  no  case  a  right  to  costs,  except 
where  he  is  entitled  to  judgment  on  the  whole  record,  and 
that  where  the  defendant  obtains  a  verdict  on  an  issue  to 
a  plea  which  goes  to  the  whole  of  the  plaintiff's  cause  of 
action,  the  defendant  is  entitled  to  the  general  costs  of  the 
cause,  and  the  plaintiff  to  the  costs  of  those  issues  only 
which  are  found  for  him,  and  that  the  costs  of  those  issues 
mean  the  costs  of  the  pleadings  only.     The  cases  of  re» 
ple?iD  do  not  apply,  as  they  form  an  exception  to  the  gene- 
ral rule,  which  appears  to  have  been  universally  adopts 
ed  and  properly  exercised  by  the  Protbonotary  in  this  case. 
This  rule  therefore  must  be 

Discharged. 

(a)  Lord  Chief  Justice  Dalhu  was  not  in  Court  when  the  applicatioa 
WSSRMdt. 
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Thomas  ©•  Anscohrb.  Mwimf, 

Air.  Serjeant  Vaughan  moved  tbat  the  declaration  in  Where  a  de- 
this  cause  might  be  referred  to  the  Prothonotary,  to  strike  jJ,'o'*,J|J5"^"ei. 
out  such  counts  as4ie  might  think  unucccssary»  on  affida-  change  con- 
Tits  whici)  stated  that  the  action  was  brought  on  two  bills  on  etch,  u  well 
of  exchange;  that  the  declaration  contained  a  separate  •»  •'*  ^'>«  »o* 
eoQBt  on'  each,  as  welras  all  the  money  counts,  togfether  a  coant  for  in- 
with  a  count  for  interest,  which  he  submitted  tliat  the  plain-  {f^JJ^^fJIgjjj, 
tiff  would  be  entitled  to  without  the  introduction  of  such  a  »trike  out  the  ' 
cooBty  sad  that  it  was  therefore  unnecessary  and  super-  anneeeiMry 

fluous.  '  Offoperflaooi. 
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>0ut  4beC»iirt'  obitoted^dntfitliaAibeeB  remarked  by 
Lord-  J&nyMi'.aiidi  LoidEmeMboraugh^^  ihBt  motioiis  of 
tht^^;  dcscviptiod  ^evc.  iieqiiead ji jnaie  >  vexaticws  •  tlMun  the 
mattersjiGomplaiiied^df*  Timl}if>idie  plaifeidff  failedton.tbe 
conntfc^ dii  jthcf  biik^  fae.  migbi.  pethaps^  obtain  '\k  verdict 
eitbfr  for  Jfnoaey  had  'andreccdved^  or  ^a-^iiaeoo0iil«tat^d  ; 
aA^rthat  it  wat  net  lobe  inferredthut  thejmy  itould  eemr 
pute-inlBpeHt^  a8  4i;iiiatter  ofoeurse.''     ^  ,  i  ..i. 

^he  learned' Seijeaot 'therefore  todbiiptihinff  hv  his 


1    i  r 


tion;i 


}"»}'■»:    *  i/:       ♦•  I     I' 


•  •  ;  I .'  ■  ■  f 


1  y  '1(1    M'   t    .' 


» ■»:. 


»\.-  \f 


i  ■ 


Tuesday. 
June  10m. 

Where  the 
plaintiff  and 
defendant  en- 
tered into   arti- 
cles of  agree* 
nient,  by  which 
the  former,  in 
consideration 


■)!; 


•  ft* 


->'».».  I  \ 


'<  ^    •'« J 


^  :    BbCLLY  f?»  Joi^ES.         i 

X  fllS  wad  an  action  of  assumpsit  on  the  fottowtng 'agree-' 


meht  i 


I-  '• 


'  1  ■     i  '■  { > ' 


••».»••» 


^'Thiis  a^eiiient  entered  into  ihSa  ^Hd^d^y  of  l^ft^lf, 

1822;  between  Michael  BHUy  otOxfo¥il  StTeetynei^iXi^f, 

of'thfe  xiHe  part,  arid  ISdwarS  Jones,  ot  ToiMlt^^r^K  ^^ 

of3Sooi,agreed  the  Other  "part — ^Witnesseth,  that,  in  eonsideraiibn  of  the 

to  sell  to  the 
latter  the  lease 
uf  a  pablij 
house,  as  he 
then  held  the 
same,  for  the 


sum  of '2^00/.  the  said  Michael  Reilly  doth  a^ee  to  sell 
unto  the  said  Edtoard  Jones  the  lease  of  the  house  and 
prenlnsesy  situate,  lying,  and  being  the  sign  of  the  Delaware 
jfrms\  Oxford  Street^  aforesaid,  as  he  holds  the  same,  at 
his  term  there-  the  het  anbuari^ent  of  1^5/.  for  the  term  of  fourteen  years 

'oods.**fil*turti!  ^n**  ^  '^^f*  'ro'n  Mdsummer.dajf  last;  also  his  goods,  fix- 

andefTects,  ata  tures  abd  effects,  now  bntlbe  said  premises,  and  which  he 

the°defendant  has  h /IgBt  ti)  ^etf,  at' a  fair  Valuation  by  two  appraisers 

agreed  to  uke  pr  their  umpire.     And  his  saleable  stock  in  trade—Porter, 

of  the  lease,  "ot  e>^c^di^g  12  butts;  Ales,  90  barrels;  Wjnes;  foreign 

and  puy  the  a- 

bove  sam  for  it,  as  alsOr/iUa^aiudiint  of  the  goods,  fixtures,  and  effects,  and  take  possession 
of  the  premises  on  a  given  daj,  when  the  plaintiff  agreed  to  give  op  possession  of  the  said 
premises,  goods  and  effects,  to  assign  licences,  to  repair  or  allow  for  all  damaged  outside 
windows,  and  to  cluc^die  (f)l|/}p{.-^fMi^'  to-ihe.dajr  of  <|uitting  poa^essionj  an<d,the  expe|ifes 
of  the  agreement  were  x6  oc  paia  oylhd  partiied  in  equal  moieties;  and  it  was  lastly  agreed 
that  on  either  partjfilti9r>fu)Wl9gilii)an4«v<Qrj^)>irtoftliQagre«ncnt#  he  ihonld  pej  iptfae 
other  500/.  thereby  s<\^lcd  and, fixed  as  liquidated  damages: — Held  that  this  latter  s«m  was 
not  a  mere  penalty  {o^ia^ct  ^H  Vi^lg^sVtt'd^t^  aciuatiy  incurred  \>j  the  hoQ-performance 
thereof,  but  that,  oqu.ta^b^e|«;b  by  the  ^e/endant  for  refusing  to  ooeept  an  assigRDent  oCtha 
lease,  or  take  possession,  he  was  liable  to  pay  the  plaintiff  the  full  amount  o(  that  sum. 


'    . 


Tbe  decian^tioD,  aft^  setting  oat  the  agreement,  and 
statiiig  mntual  promises,  averred  that  the  plaintiff,  at  the 
time  of  making  thereof  and  from  dienoe .  until  and  after 
the  2&th  September  therein  mentioned,  was  lawfally  pos-. 
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•  and  Briliihqpirita  and  oompmrads,  ISfML;  to  be  valoed  by .  2^tm 
pffoper  gavgerst  or  their  wnpire;  and  the  said  Edward 
Jomm  idattk  agree  to  take  an  assignment  of  the  said  lease 
and  premises  as  above  described  withoot  -requiring  the 
lessor'a  tide,  and  that  he  will  pay  unto  the  said  Michael 
JBeilfy  the  saiaef>290(M!.  for  the  said  lease,  deducting  the 
deposit  b£6(V.  a«r  paid;  also  the  amoant  of  goods,  fix- 
tures, effects,  and  stock,  as  aforesaid,  together  with  the. 
aoMHint  of  the  uneApired  term  of  the  licences,  and  take  pos- 
session of  the  said  house  and  premises  on  or  before  the 
29th  day  of  September  next,  at  which  time,  and  upon  pay- 
ment thereof,  he  the  said  Michael  Reilfy  doth  agree  to  de» 
hVer  up  possession  of  all  the  said  premises,  and  also  the 
effects  and  ftpcjf,, to. assign  oyer  good  and  sufficient  li- 
cences, to  repair  or  allow  for  all  damaged  outside  win- 
dowi|ii.ai|d  tp  dcy^  tbereptf  taxes,  and  outgoings,  to  the  day 
of . quitting,  p99S9$asion.  .  And  lastly,  it  is  hereby  mutually 
agreed^  tbaf^ , all  law  and  other  expenses  of  carrying  this 
agreement  into  effect,  shall  be  paid  by  the  said  parties  in 
equal  moieties,  and  that  either  of  them  not  fulfilling  all, 
and  every  part  9  the  party  not  fulfilling  shall  pat/  unto  the 
other  the  sumipfOOOh  hereby  settled  and  fixed  as  liquid, 

4 

dated  dqmagesj  the  deposit  now  paid  to  be  considered  an 
part  of  the  said  damages  in  case  of  default  made  by  the 
said  Edward  Jones^  or  returned  in  addition  to  the.  said 
damage^  m  case  of  defiiult  being  made  by  the  said  Mi^ 
chadJteilly.  As  witness  our  hands  the  day  and  year  first 
abore  written. 

*^'^*'  James  'Sentient  M.  Reilfy, 

John  Langdon.  E.  Jones. 


t4$  Clin  IV  tRIKtrV  TBRM« 

ie«td  oif  A»  iMMBatid  pnemisejEi  ifaereiD  detcribtdi  for  (be- 
imidm  df  a  tentf^  whereof  f<Mirteen  years  mid  a  half  wete 
OBexpired  at  Midstammermday)^  ISSH;  and  that  duriog  all 
dMit  term  be  had  full  power  to  assign  the  lease  and  sell  the 
prenusesforthe  vesidueof^uchterm:  thatbe  was  willing  to 
hare  sold  and  delivered  to  the  defendant  all  the  goods,  fix* 
tures  and  efiects  on  the  premises  at  the  time  of  making  the 
agveeraenty  at  a  fair  valiiatioB,  as  therein  expressed^  as  well 
as  his  saleaUe  atoek  ii^  tra^e^  and  to  have  executed  a  proper 
assigOBienC  of  the  lease  ti^  the  defendant)  aiid  delivered  up 
the^posseiSion  of  thief  premises,  fixluresi  and  Stockton  the* 
Sihh  Sepiemb^  next^afterthe  making  the  agreement,  and 
assigned  oveirgotidMd  aaflleient  licences,  ^^  and  to  have 
paid  a  noiety  of  the  law  and  otbef  expenses  of  carrying 
the  agreement  into  effi^t;  and  to  have  pelformed  all  thingcf 
thefrin  coDlaiDedon  his  part  t&be  performed,  ful^ lied,  aad 
kept:-pjand  assigned  for  breach,  diat  the  defendant  did  not 
Bor-  woold  accept  aa  asgignment  6f  the  lease^  nor  take 
possession  of  the  saM  b^ttsfe  aild  premises^  goods,  fixtares, 
and  effecti,  and  stodc  in  Xrade,  or  any  of  them,  or  any  pari 
hereof,  on  or  before  the89tlk  S^iember  next  after  making 
the  said  agrsement^  but  wlnrily  refused  so  to  do ;  and  on 
tlie  eontrary  thi^of,  on  the  2Stb  Septembef,  1822,  gave 
BOtior  to<be  jJatiitiff  diftt  be  Wonld  not  perform  the  agree* 
jneit;  that  tbd  defendaat  had  not  at  any  time  since  hither- 
to accepted  an  assrgnnsent  of  the  lease  and  possession 
of  the  premises,  or  paid  the  consideration  mentioned  in 
tbe  agreement,  or  any  part  thereof,  or  in  any  manner 
petfontiedftr  fulfilled  the  same  on  bifii  part,  but  bad  ihpro- 
^itl  ftited  aod  made  default;  and  that;  although  the  said 
99tbdSfpt0tiber^  in  long  siace  passed,  the  defendant  has 
performed  no  part  of  the  agreement;  by  reason  whereof  be 
became  liable  to  pay  the  plaintiff  the  sum  of  450/.,  being 
Itm  renaindtp  of  balance  of  the  said  sam  of  500X.  in  die 
J^reemant  mention^y  4ttd  thereby  agreed  apon  as  fixed 
and  Jii|uiJi[Hsd  dunniges^  tb  be  paid  fay  the  party  not  fkU 
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At  tbe  trial  before  Mr.  JiMtice  Park,  at  Wesiinbuiir^  at 
the  Sittings  after  Mtdkaelnms  Term,  1822,  the  ezecvtioa 
•f  the  agreemeitt  waa  prored,  aad  a  letter,  written  hj  the 
lefendadit,  waa  giren  id  eridence;  in  which  he  declined  the 
porcbaae,  and  stated  that  he  would  not  take  poaaoaiion 
ef  ihe  premiaea.  It  alao  appeared  that  the  plaiotii^  in  the 
Bonth  of  Abt^emfrer  following  the  date  of  tbe  agreement^ 
lad  re-eold  his  interest  in  the  premises  tor  2,900/.,  being 
100  leas  than  the  amount  which  was  to  baTO  been  paid  bjr 
Ibe  defendant,  and  that  the  purchaser  had  taken  possessien 
actordingly.  Tbe  jury  found  a  yerdict  for  the  plaintM^ 
damages  60/L,  which,  together  with  tbe  sum  deposited  I^ 
die  defendant  at  tbe  time  of  making  tbe  agreement,  would 
amount  to  tbe  loss  tbe  plaintiff  had  actually  sustained  on 
die  re-eale ;  but  liberty  was  giyen  the  plaintiff  to  more  that 
Ae  Terdict  might  be  increased  to  460/.,  if  the  Court  should 
be  of  opiuion  that  the  sum  of  600L  mentioned  in  the  agree* 
•ent  was  to  be  considered  in  tbe  nature  of  liquidated  dnm* 


Mr.  Seijeant  Varngkan  harfaig,  in  the  last  HUmy  Terii, 
woordingly  obtafawed'a  mleniit,  that  tbe  Tordict  found  hy 
the  jury  miglitlie  increased  from  60/.  to  4601.,  being  tbe 
bahmce  of  the  liquidated  sum  of  6001.,  for  whkh  thik  Mo- 
tion was  bnmght  u^ 

Mr.  Serjeant  Lem  and-  Mr.  Serjeant  Lam€»  now  aliai»* 
•d  eaose,  and  submitted,  that  oO  looking  nt  the  nature  agd 
ttaor  of  Ae  agreement,  and  taking  it  altogether,  the  aom 


Ming  the  aaid  agireement,  uAer  deducting  and  allowkig 

the  said  sum  of  60/.,  paid  as  a  deposit,  when  the  defendant       EiiLur 

dhouM  be  thereto  afterwards  requested.    Tbe  second  count       jwit. 

waa  in  more  general  terms,  to  which  were  added  die  coni« 

mon  money  counts;  and  the  defendant  pleaded  the  geoend 
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!^^  of  500/.,  although  stated  .t(^reia,asJiq]Aidated  dainages,) 
musl.b^consMeced.as^.peoalfy^/B^  c9,9»(E^ttei|flyj  that  in 
I^;aL  effect  the  plain tijor  wp|U4  9>dy^I^e  ieplirt^4  to  recover 
such  damage  as  be  h^.^tu^Iljf  ii.w^taii^  J^jr.tbe  default 
of  t&e  ^efend^t,  in  uot.taViinS  possj^pn  o(,^(ie  premises, 
and  ffbich  had  been  properly  estimated  by.  the  jury  at.  the 
trial.  The  aji^reement  contains, different ^^rticles  and  pro- 
visions  to  be  perforiped  by.  the..pjai^ie^^i^bicb.  »T9.,!'^b9My 
independent  of  qach  other;  and  the  ^^rns.Qr^».  tba^  if  ei* 
teller  of  the  parties  does  not  fulfiji  all.aodj^T^ry  ip^^of  the 
agr^enieiit^  be  shall  pi^  the  o;thei;,6tOQA^I^ei;e)tify  ;^ttled 
and  6xed  as  liquidated  damages;  and  ^cc(V*ding  ^o,tbe  Ac- 
tual.import  of  those  tei^n^.a  fai(ui:eti|i,perfov;i|:^nq^of  j^ny 
part  of  .lbe;agreement»boiwever.trifljl|ig»„^p^)d  su^jejptthe 
party  not  fulfilling  it  tQih^  payment, of. .that  supci;,  jbut  it 
cpuld  not  be  the  intention  pf .  the  par^es^  ti^t  ^  Ahp  pjlain* 
tiff  had  foiled  to  perform,  a  i^inpi:  point,  as  ifvJbebadjQie- 
glec^ed  to .  repair,,  pr  allp^  for  the.  ^amf^ed  outsy^o.  ^io* 
<Ip^s,xor,  to  clear  the  rent^.tases^^or.  outgoings,  to  the  dsty 
of  (quitting  possession,  that  he;  shpfUd  be  liable  fpr  i^uch 
neglect  to  pay  500/.  to.  the  d^&i^dantf,  or  that  either 
party  should  be.Iiable  top^y  theotherto.tbates^ten^^fprthe 
non-payment  of  the  moiety  of  the.  law  and  ptl^er  expenses 
for,  carrying,  the  agreement  into  effect.  Thi^,c^e»;hpw- 
pveri  .must.be  gpvem^d  by  that,  of  Ast(fif  y.  WddQn^a)^ 
where  the  plaintiff  agreed  to  pay  the  defendant  a  certain 
suni  per  week  fo  perfonn  a^  his  theatres^  tpgether  with  her 
travelling expejBses, ^c,;  aiid  ^b^  tJefend^Qt  fignee^to  per- 
form ^at  the  theatres  Sjuch  thhigs  a^  she  sbp.uldi  U^  n^qjuired 
by  ^tbe  plaintiff|.a;id  attend,  at  the  theatres  beyond  jtl^e  usual 
bj^ufS.pn.any  ei^^ig^BjCy^.or.  ^  ^i^j^ttpp^r^in,  fines: 
and  ijt  was  agreedby  both.portips,  that,  'Veitjicir  9£..thewL 
n^gle^ting.to  perfo^fn  the  agreem,eqt,  should,  pay  to  the 
o|^^20p/.|''  ^n^  j[t|i¥as  l[ie^|  jthat  IJbat  sn^was  in  the  na- 
ture of  a  penalty,  and  not  of  liquidated  damages;  and  Mr.. 

(«):eBoi.&FaK54«. 
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JiBike  Beath  tbere  6tdted,  t1mt'(a>,  ^  it  might  be  laid  down       J^ 
M  a  gpeueral  principle,  tfM  where  articles  contain  coveiiants 
for  the ' peHbrmatice  of  iteverkl'thingB,  and  then  oike  likrge 
sum  18  stated  at  the  end  to  be  paid  upon  breach  of  per- 
fohiiantia,  diat  must  be  considered  as  a  penahy :  but  that, 
where  it  is  agreed,  thiitif  a  party  do  svcba  particular  thing, 
such  a  sum  shajlbe  paid  by  hini;  there  the  smn  stated  may 
be  treated  ^liquidated  damages/'    So  here,  as  the  agree- 
ment was  ent^refd  irtto  as  a  security  for  the  performance  of 
ser^ral  and  Mdep^ndetlt  acts,  some  of  which  were  less  im- 
pottknt  Am  btheiy^that  distinction  is  precisely  applicable; 
and  ft  the  rdle  were  otherwise,  a  party  might  be  called  on 
to  pay  thcf  whole  sttm  for  si  breach  of  the  most  trivial  of  the 
prdVikibiii' <JDttliahied ' ih  such  agreement;   and  the  term 
^Kqttidated  damages'*  will  not  alter  the  case,  as  it  is  not 
iii  tbi  tMiM  of  a  penalty  for  the  due  performance  of  the 
whbki^  of  the  agreement,  or  of  a  single  act  therein  contained. 
HAi  6ttse,'ther^rid,'' falls  expressly  within  the  substance 
sod  tneatiing  of  Astley  v.  Wddon.     Although  in  Barton 
7.  Cr/cmer  (ft),  where  the  parties  entered  into  an  agreement, 
diat,in  consideration  that  the  plaintiiTwould  pay  the  defend- 
ant 175/.,  the  latter  would  withdraw  his  stage-coach  from 
(he  rbad  froth  Vroydm  to  London^  and  not  engage  himself 
id  driving  any  other  st^ge-coach  thereon;  and  for  the  due 
peffbrmance  of  the  ^greendent,  each  of  the  parties  agreed 
tobmd  himself  to  the  other  in  &00/.,  to  be  cottsidered  and 
taken  as  Kqtiidated  damdg^s,  or  sum  of  money  fbrfeited  or 
doe  frotn  die  one  party  to  tfie' other,  who  shoald  neglect  or 
refiiifi'tb  pet^hn  AlsjpidTt'ofU^e'kgVeement  l6rd  Chief  J'lis- 
tit«  GV0Ai  HMsW6pilnibn;^dt  o'blcfsi^  ihk  daroageswete  ib 
be  din^efM  aft  ]ikpliid)Atedi  ahd  tleflditiV^ly  ascertained  by 
Ae'pdki^'MiemselVi^,  thef  Ibhu^e  in  <&e' agreement  Vuld 
meaik  nt]ltbing*i:.yet,'thrirb  tbeagi^ihe'n't  Whs  conflned  tbthe 
IMfrfbrmanft  6f  me  fhiti^'i^|y,i»:  th'^  d^endiini'^s  wtt^- 


(«)  a  Bos.  &  PiiU  5A9. ^V)  Hoitt  N.  F.  C.  43. 
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dfmwiog  liM  coach  froui  Ibe  rolul;    H«re^  iioirever,  lb# 
pattie$  stipulated  for  tbe  performance  of  gereral  acta,  toma 
of  frkieh  were  of  a  most  trivial  description,  and  the  only 
aotoal  loss  the  plaintiff  bas  sustained  was  clearly  ascer« 
tained  to  bare  been  bj  tbe  deficiency  on  tbe  re-sale  af  tba 
pfeaiis^^    80)  in  tAMfe  r«  Peers  (d),  tbe  agreement  waa 
coafined  to  Otte  act  akme,  viz.  a  contract  by  the  defendant 
to  msnry  tbe  plinntiff ;  and  be  undertook^  that  if  be  should 
marry  any  one  else,  be  woold  pay  her  1000/*,  within  three 
montbs  next  after  such  marriage,  and  as  tbe  precise  sum  waa 
diere  fixed  and  agreed  npon  between  the  parties  as  a  com^ 
pensation  in  damages  for  a  breach  of  tbe  promise,  and  not 
by  way  of  penalty  or  liquidated  damages,  that  sum  waa 
the  ascertained  damage,  and  to. which  the  jury  were  oon^ 
finec^  on  its  being  proved  that  the  defendant  bad  mar- 
ried another  woman.    In  Molfe  r.  Peiereon  (6),  where  the 
lessee  covenanted  to  pay  an  increased  rent  for  ploughing 
njf  meadow  ground,  and  converting  it  into  tillage,  it  was 
considered  in  equity  as  a  liquidated  satisfaction,  as  it  waa 
only  aa  a^^eement  to  pay  a  larger  sum  for  using  tbe  land 
in  a  pwticalar  way,  and  was  therefore  not  in  tbe  nature  of 
a  penalty.    And  in  FUteher  r*  Dyeke  (e),  where  two  peiv 
aoas  agreed  to  perform  certain  work  in  a  limited  time,  or 
to  pay  a  stipulated  weekly  sum  for  such  time  afterwarda 
as  it  should  remain  vnfiuiibed,  and  tbe  work  was  not 
finished  in  time,  it  was  most  properly  determined  that  the 
weekly  payments  were  not  to  be  considered  by  way  of 
penalty,  but  in  tbe  nature  of  liquidated  damages.    But  alt 
these  cases  are  distinguishable  from  the  present,  as  they' 
applied  only  to  the  performance  and  breach  of  one  partis 
cttlar  act^  and  which  cannot  operate  in  a  case  of  mere  par- 
tial default.    If  parties  stipulate  for  liquidated  daangae, 
there  must  be  a  redprocrity  on  each  sidep*  and  if  tbe  dans* 
ages  ip  this  case  are  considered  as  liquidiafed:,  it  weoM 

(s)  4Borr.  sesg. [h)  6 Brown,  Pari.  Cas.  470. (e)  2 Term 
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prodiMM  infiotte  injiistice ;  wbereas,  if  they  are  conetitied 
at  a  jpeoaify ,  it  will  carry  into  effect  the  intention  of  tile 
parties,  by  analogy  to  the  sMnte  B  k  9  ff^ill.  S»  en* 
abling*  a  plaintiff  to  assign  sereral  breaches  in  an  action 
ea  a  bo«d  conditioned  in  n  penally  for  the  performance 
ef  aereral  things.  So,  where  a  sum  of  money,  whether 
in  the  name  of  a  penalty  or  otherwise,  is  introduced  into  a 
covenant  or  agreement,  for  the  mere  purpose  of  secnring 
the  enjoyment  of  a  collateral  object,  the  enjoyment  of  the 
ebfect  is  considered  as  the  principal  intent  of  the  contract, 
sad  the  peoal^  only  as  accessory,  and  therefore,  only  to 
•scan  the  damage  actually  incnrred. 

Lord  Chief  Justice  Dallas.  .^The  only  question  in  this 
cassy  turas  on  the  construction  to  be  put  on  the  words  of 
the  whole  of  the  agreemeat,  which  has  been  entered  fnlO 
betwocB  the  plaintiff  and  defendant,  from  which  I  thinks 
tbsA  it  may  fairly  be  collected^  that  the  intent  of  the  parties 
vasi  that  the  damages  stipalnted  for  as  between  themselres, 
were  to  be  considered  as  liquidated  damages^  and  cannot 
be  treatad  as  a  penalty,  although  they  might  operate  m 
sodi  in  a  popular  sense;  but  the  parties  have  expressly 
agreed  between  thenlselres^  that  they  should  be  settled 
and  fixed  as  liquidated  damages.    This  case,  therefore,  ib 
altogether  distinguishable  frcm  ihni  fii  Asileg  f.fPeidd/n^ 
as  well  as  the  others  which  have  been  cited  in  the  cbufie 
of  the  argument.    There,  as  well  as  in  Fletther  v.  Dyeke^ 
the  i^^reenient  was  for  the  payment  of  small  irums  at  stU 
pulated  times,  but  here  the  agreement  was  entered  into  for 
tbe  performance  of  covenant!9  of  an  extensire  nature,  and 
the  gross  sum  for  the  breach  of  it  by  either  bf  the  partleil 
was  fixed  at  600/.»  by  way  of  Uqnidaieg  ddmag^g;  and 
MO  case  can  be  found,  where  these  Wordkhave  been  hi- 
traduced  that  they  might  bepai^d  6Yer,  andxonsfder- 
ed  by  the  Court  in  the  nature  of  a  penalty*  ;  J.wlri^  toi 
•void  feoadbg  any  opinion  ^n  any  antecedent  decisions, 
kat  to  oo^fitte  myself  entirdy  to  the  terms  of  the  agree- 
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,18^^.  ment  taken  altogether,  from  which  it  appears  to  me  to  be 
RxzLLY  perfectly  clear,  that  the  damages  in  question  must  be  con- 
JoNB0.       sidered  as  liquidated  damages,  and  not  a  penalty. 

Mr*  Justice  Park..^!  am  of  opinion,  that  the  plaintiff  is 
entitled  to  recoTer  the  sum  of  600/.  for  which  this  action 
was  brought.  There  is  no  statement  of  special  damage 
either  in  the  agreement  or  declaration,  nor  has  any  case 
been  pointed  out  or  adverted  to,  where,  after  the  parties 
themselFes  have  used  and  adopted  the  words  ^  liquidated 
damages^**  that  it  has  been  holden,  that  the  plaintiff 
should  not  recover  the  sum  actually  named  and  fixed  as 
such  damages  in  an  action  founded  on  the  breach  of  the 
agreement.  But  it  appears  to  me  to  be  unnecessary  to  say  that 
there  is  no  such  case,  as  on  looking  at  the  terms  of  the 
agreement  itself,  on  which  alone  I  found  my  opinion,  I 
think  there  can  be  no  doubt  as  to  the  intention  of  the  par- 
ties. I  fully  concur  with  the  principle  stated  by  Mr.  Jus- 
tice Heath  in  Aeiley  v.  Weldon^  that  **  where  articles  con- 
tain covenants  for  the  performance  of  several  things,  and 
one  large  sum  is  stated  at  the  end  to  be  paid  upon  breach 
of  performance,  it  must  be  considered  as  a  penalty."  There, 
however,  the  agreement  did  not  contain  the  words  which 
I  are  to  be  found  in  this  case,  nor  was  there  any  expression 

therein,  amounting  or  even  equivalent  to  ^^  liquidated  dam^ 
ages;**  but  merely  that  it  was  agreed,  that  if  either  of  the 
parties  should  neglect  to  perform  the  agreement,  he  should 
pay  to  the  other  200/.  to  be  recovered  in  any  of  his  Ma- 
jesty's  Courts  of  record  at  Wesiminster^  without  stating  the 
mode  by  which  the  same  was  to  be  recovered.  Here,  how- 
ever, the  parties  have  fixed  on  certain  words,  which  express 
how  the  sum  of  600/.  was  to  be  taken  and  settled;  and  in 
Astley  V.  Weldon^  Lord  Eldon  lamented  the  numerous 
cases  on  this  subject,  and  felt  himself  embarrassed  in  as- 
certaining the  principle  on  which  they  were  founded.  It 
does  not  appear  to  me,  that  the  agreement  in  this  case  must 
be  assumed  to  be  for  the  performance  of  several  things; 
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ind  ahboogh  the  fixtures,  aod  stock  io  trade  were  therein  w^ 
qwcifiedf  apd  were  to  be  valued  and  paid  for  indepeadeotljr 
of  the  sale  of  tke  pi:^nii6es,  yet  the  substance  gf  the  agnra» 
ment  tended  to  one  sinizfle  act,  namely,  the  relinquisbnient 
of  the  w^pl^iff  .Uia  premises  by  the  vendor  to  the  vcodeei  Ji'ho 
was  toj^ipter  fi9^  take  possession  of  the  house,  as  well  as  .the 
fistif|rfs  fi^d  stoc^  iu  trade  thiU  might  be  found  therein  at 
tf^  tjjpife  of  the.^ignmeut.  The  clause  at  the  end  of  the 
S!gi:ee/neBt  seems  to. me  to  be  expressed  in  the  strongest 
possible,  tenoa  .to  shew  the  intent  anc)  meaning  of  the 
parties ;  aafi  ^1  the  decisions  concur  in  laying  it  down,  that 
snchiatentioii  must  prevail:  and  where  parties  have  express* 
lystipulatedy  not  only  that  either  of  them  not  fulfilling  all 
sod  every  part  of  the  agreement  shall  pay  the  other  500/. 
thereby  settled  and  fixed  as  liquidated  damages;  but  that 
the  deposit  then  paid  (and  which  was  fixed  at  60/.)  was  to 
be  considered  as  part  of  the  damages  in  case  of  default 
mi^Ie  by  the  defendant,  or  returned  in  addition  to  the  dam- 
sges  of  500/.  ill  case  of  default  being  made  by  the  plain* 
tifi*; it  appears  to  me  to  be  impossible  to  say,  that  both  par- 
ties did  not  intend  that  the  latter  sum  should  be  consider- 
ed to  be  settled  and  fixed  as  liquidated  damages. 

Mr.  Justice  BuRROUOH..-.TIie  stipulation  between  the 
parties  as  to  whether  the  damages  are  to  be  considered  as 
liquidated  or  not,  appears  to  me,  not  only  to  take  this  case 
out  of  the  decision  of  the  Court,  in  Aslley  v.  Weldan,  but 
tabe  express  in  terms,  and  binding  on  either,  to  the  amount 
of  6OOL9  who  should  be  guilty  of  a  breach  of  the  agreement; 
TbeplaintiBT  wished  to  retire  from  business  ajtogetherrand 
there  is  no  case  which  has  decided  that.wbere  the  words 
^'liauidated  damages"  have  been  used  by  the  parties! thepa- 
aelvesy  the  Co^rt  will  construe  them  tp  b^  a  pisnalty. 
Thore  i»  nothing  to  prevent  an  agreement  of.  thia  d^crip- 
tion;  and  the  parties  have  clearly  and  luauifestly.  (express- 
ed their  intent,  that  a  certain  sum  should  be  ^ed  as  li- 
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2^^.  quidated  damages.  If  they  were  merely  nominal,  the  de- 
fendant might  have  obtained  relief  in  equity,  but  the  in- 
tention of  the  parties  must  prevail*  As  to  the  statute  of 
JFilliam^  it  operates  only  in  cases  of  an  actual  penalty  or 
penal  sums,  and  was  passed  for  the  purpose  of  relieving 
plaintiffs,  who  previously  could  only  recover  their  debts  at 
law,  by  enabling  them  to  assign  more  breaches  than  one, 
which,  according  to  the  conunon  law,  they  could  not  have 
done;  and  if  they  failed,  they  lost  their  remedy  altogether. 
Here,  however,  the  sum  mentioned  in  the  agreement  can- 
not be  considered  as  a  penalty  or  penal  sum,  as  the  parties 
themselves  have  expressly  declared  their  intention  to  the 
contrary. 

Rule  absolute  (a). 

(«)  See  Harriton  v.  Wright,  15  East,  S45. 


JunewL  Thompson  v.  Mashiter  and  Others, 

Goods  lent  by    J  HIS  was  an  action  of  trover,  brought  by  the  plaintiff,  to 
factor  for  sale"-  'ccover  from  the  defendants  the  value  of  three  tons  and  a 

Dnd  deposited     half  of  whalebonc.     Plea Not  guilty.     The  cause  came  on 

o  warehouse  be-  ^^r  trial  before  Mr.  Justice  Park^  at  Guildhall^  at  the  sit- 
longing  to  a       tinffs  after  the  last  Hilary  Term,  upon  the  followinsf  admis- 

poblic  wharf,  °  i 

at  a  weekly       sious: ^That  the  defendants  were  the  landlords  of  a  wharf, 

sarJ  couW  be*^^  warehouse,and  premises  in  Saint  Katharines^  nearthe  Tower ^ 
effected,  are  late  in  the  occupation  of  one  William  Ramsey ^  as  tenant  to 
dUtrii^d  for*^  them.  That  on  the  7th  March,  1818,  the  sum  of  194/.  \0s. 
rent  due  from     ^^g  due  from  Ramsey  to  the  defendants,  for  rent  in  ar- 

the  wharfinger  ,  i«    ■  •  i  ■        .  /.    i 

to  his  landlord  rear,  in  respect  of  the  said  premises,  at  the  time  of  the 
inrespect  of  the  distress  and  takin&f  the  whalebone,  for  which  this  action 

wharf  and  ware-  ^^ 

hoose.  was  brought.    That  the  defendants  caused  a  distress  to  be 

made  for  such  rent,  and  that  3  tons,  5  cwt.  and  171bs.  of 
whalebone  were  seized  under  it,  which  was  regularly  con- 
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denned,  md  sold  after  the  1 1  th  March,  1818,  for  195/.  9«.       >J^Sj 
and  the  proceeds  applied  by  them  iu  discharge  of  the  rent     Tbompboit 

n 

JDarrear.  That  the  wharf  in  question  was  used  by  /taut-  MASHirEm. 
Bey  as  a  public  waterside  wharf,  and  that  he  had  ware- 
hoiues  over  the  wharf,  where  he  used  to  receive  goods  at 
a  rent.  That  the  whalebone  in  question,  with  about  6  tons 
moret  came  iato  the  possession  of  Ramsey^  and  was  depo- 
sited in  hia  warehouse  in  December^  1816,  in  the  name  of 
Stephen  Cktuby^  as  the  plaintiiTs  factor  or  agent;  that  it 
wm  kept  there,  paying  a  weekly  rent  for  warehouse  room, 
at  €dm  per  ton  per  week ;  that  it  continued  there  in  Cleasbffs 
Bane  until  the  2nd  Ja/}iia/^,1818,on  which  day  it  was  trans- 
ferred into  the  names  of  Devereux  and  Lambert,  as  the 
plaintiff's  factors.  That  the  whalebone  belonged  to  the 
plaintiff,  and  was  with  his  knowledge  and  consent  depo- 
sited  with  Ramsey;  and  that  on  its  being  distrained,  no- 
tice  was  given  to  the  defendants  that  it  was  the  property 

of  and   belonged  to  the  plaintiff. Cleasby  the   broker, 

proved  that  the  whalebone  was  originally  consigned  to  him 
by  the  plaintiff  for  sale  on  his  account.  That  he  deposit- 
ed it  at  Ramsey  s  wharf  for  that  purpose,  that  it  was  a  pub- 
lic wharf,  at  which  goods  were  publicly  loaded,  and  which 
^rere  usually  put  in  the  warehouses  belonging  to  it,  where 
they  remained  until  sold,  or  otherwise  disposed  of:  and 
Deoereux  stated  that  he  was  an  agent  or  factor,  and  had 
4be  plaintiffs  goods  from  Cleasby,  in  January,  1818,  and 
wasdirected  to  hold  them  for  sale  on  the  plaintiff's  account; 
■nd  that  they  were  distrained  in  the  month  of  March  follow- 
ing^^ for  rent  due  from  Ramsey  to  the  defendants. For  the 

plaintiff,  it  was  contended,  that  the  whalebone  was  not  sub- 
ject to  such  distress,  on  the  prindple  laid  down  in  the  case  of 
Gilman  v.  Elton  (a),  viz.  that  goods  of  a  principal  in  the 
IhumIs  of  his  jfactor  for  sale,  are  privileged  from  distress  for 
rent  due  from  the  factor  to  his  landlord ;  and  it  was  submitted, 

(«}  AnU,  Vol.  VI.  us.  S.  C.  3  Brod«  k,  Bing.  75. 

s  s 
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"Jy^-  •    ^^^^  goods  in  the  hands  of  a  wharfinger  were  equally  pro* 

Tbompsov     tected. For  the  defendants,  the  case  of  Francis  v.  fFy» 

MitnxTtB.     ^^^  (^)    ^^  relied  on. The  learned  Judge   observed, 

that  the  question  was,  whether  the  whalebone,  being  in 
the  custody  of  a  warehouseman  at  a  weekly  rent,  was  pri* 
▼ileged  from  distress  for  rent  due  from  him  to  his  landlords, 
it  not  being  the  warehouse  of  the  factor;  and  he  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  with  leave  for  the 
defendants  to  move  that  a  nonsuit  might  be  entered,  or  the 
facts  turned  into  a  special  case,  as  the  Court  might  direct: 
they  gave  a  verdict  accordingly,  damages  227/.  10^.  be- 
ing the  value  of  the  whalebone  at  the  time  of  the  conversion 
and  sale* 

Mr.  Serjeant  Leaves  having  in  the  last  Term  obtained  a 
rule  nisif  that  this  verdict  might  be  set  aside,  and  a  non- 
suit entered : — 

Mr.  Serjeant  Vaughariy  and  Mr.  Serjeant  Taddy  now 
shewed  cause,  and  submitted,  that  the  exception  estab* 
lished  in  Gisboum  v.  Hurst  (6),  '*  that  goods  delivered  to 
any  person  exercising  a  public  trade  or  employment,  to  be 
carried,  wrought,  or  managed  in  the  way  of  hiis  trade  or 
employ,  are  for  that  time  under  a  legal  protection,  and  privi- 
leged from  distress  for  rent,''  extends  to  this  case ;  and  more 
,  particularly  so,  as  it  was  recognized  and  adopted  by  Lord 
.Chief  Justice  Dallas  and  the  whole  Court,  in  Gilmany.  EU 
ton  (c),  and  held  to  apply  to  goods  placed  in  the  hands  of  a 
factor  for  sale,  which  were  privileged  from  distress,  on  the 
grounds  that  they  were  deposited  with  him  in  furtherance  of 
<X)mmerce,  and  public  convenience.  The  same  reasons  apply 
to  the  case  of  a  wharfinger,  who,  in  this  sense,  must  be  con- 
sidered as  standing  in  the  situationof  a  factor;  and  if  so,  the 
necessity  of  trade  equally  applies,  and  the  custody  of  the  one 

(«)  3  Burr.  1498.— (5)  1  Salk.  «!K>. (e)  Ante,  Vol.  VI,  959, 5,7,B. 
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must  be  taken  as  the  custody  of  the  other.  The  whalebone  .j^^ 
was  deposited  in  the  warehouse  of  the  wharfing^er;  and  he 
held  it  on  account  of  the  factor,  who  alone  was  to  exercise 
a  discretion  as  to  its  removal  or  sale,  and  who  paid  a  week* 
ly  rent  to  the  wharfinger  as  long  as  it  might  remain  in  his 
custody.  A  factor  or  agent  is  not  bound  to  have  a  ware- 
house of  his  own,  and  the  article  in  question  was  consigned 
by  the  plaintiflfto  a  factor  to  be  managed  and  dealt  with, 
sad  brought  into  the  market  for  sale;  and  the  wharfinger, 
or  warehouseman,  was  employed  or  entrusted  by  such  fac- 
tor, as  his  agent  or  servant,  to  take  care  of  it  until  such 
nle  should  be  eflfected ;  and  it  is  not  necessary  that  it 
diould  be  in  the  actual  custody  of  the  factor  to  that  time. 
In  Francis  v.  Wyattj  it  was  stated  in  argument  that  (a) 
^ goods  on  a  wharf,  or  at  a  warehouse  for  exportation,  were 
privileged  from  distress  for  the  sake  of  public  trade  and  uti* 
lity,''  and  that  position  was  not  objected  to  by  the  oppo-> 
site  counsel,  or  contradicted  by  the  Court.  Whether  the 
wharf  bad  been  private  or  public,  the  plaintiff's  goods 
would  have  been  equally  protected,  on  the  principle  laid 
down  in  Rede  v.  Burley  (6);  where  yarn  was  sent  to  a 
aeigrfabour's  beam  to  be  weighed : —  or  a  horse  in  a  hostry,  or 
sacks  of  corn  or  meal  in  a  mill  or  market,  all  of  which  are 
held  to  be  privileged  frodi  distress  for  rent,  on  the  gfrounds 
of  trade  and  public  convenience  (c).  Here,  however,  it  is 
admitted  that  the  wharf  was  a  public  wharf,  and  the  whale* 
bone  must  be  considered  as  in  the  hands  or  custody  of  the 
plaintiff's  factor  until  sale;  and  if  not,  it  was  protect- 
ed, eveb  if  it  can  be  deemed  to  be  in  the  custody  of  the 
wharfinger,  as  it  was  deposited  with  him  for  the  purpose 
and  benefit  of  trade. 

Mr.  Serjeant  Latves  in  support  of  the  ruIe...-.The  case  of 
V.  Elton^  is  mainly  distinguishable  from  the  pre- 


(«)  S  Borr.  1503.  (b)  Cra  Eliz.  59& (c)  Co.  Lit  47  •• 
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sent,  as  there  the  goods  were  id  the  possession  and  on  the 
^premises  of  the  factor  himself,  on  whom  the  landlord  had 
distrained  for  rent  due  from  him  as  his  tenant.  Here, 
however,  they  were  in  the  possession  of  a  wharfinger,  who 
is  a  person  of  a  wholly  different  character;  and  the 
principle  on  which  Oilman  v.  Elton  was  decided,  was 
expressly  confined  to  the  case  of  a  factor.  Here  it  is  ad- 
mitted, that  the  whalebone  in  question  belonged  to  the 
plaintiff,  and  was  deposited  with  Ramsey^  with  his  know- 
ledge and  consent;  and  not  to  be  carried,  wrought,  or 
managed  by  him,  but  to  remain  at  a  certain  weekly  rent, 
until  sold,  or  ultimately  disposed  of.  Although  the 
case  of  a  wharfinger  has  been  put,  on  the  authority  of 
Francis  v.  Wyatty  yet  there  the  illustration  was  con- 
fined to  goods  on  a  wharf  for  exportation,  and  not  ly- 
ing there  for  the  purpose  of  sale.  Besides,  here,  the  goods 
were  in  the  hands  of  Ramsey  as  a  warehouseman  rather 
than  a  wharfinger,  on  whom  no  management  deTolved,  and 
who  was  liable  to  the  defendants  for  the  rent  of  such  ware- 
house; and  as  the  plaintiff  consented  to  the  consignment  to 
him,  he  must  have  been  aware  of  bis  liability  to  his  landlords. 
All  the  cases  where  goods  on  the  premises  have  been 
held  privileged  from  distress,  are  those,  where  they  have 
been  left  with  a  bailee,  for  the  purpose  of  being  wrought 
on,  or  managed ;  whilst  here,  the  factor  alone  had  the  power 
of  disposition  or  sale,  and  the  wharfinger  or  warehouseman 
had  no  control  over  the  whalebone,  except  for  the  mere 
purpose  of  safe  custody;  and  if  it  were  held  not  to  bedis- 
trainable,  it  is  impossible  to  say  to  what  an  extent  a  pri- 
vilege of  this  nature  may  be  carried. 


Lord  Chief  Justice  Dallas_I  am  of  opinion  that  in 
this  case  the  plaintiff's  goods  were  not  liable  to  be  dis- 
trained. It  has  not  been  contended  in  the  course  of  the 
argument,  that  they  would  not  have  been  protected,   if 
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they  had  been  sent  immediately  by  the  owDer  to  the  wbar-       -j^f^- 
finger,  and  had  remained  in  his  custody  as  such.     It  may,     Tbompsoh 
therefore,  be  assumed,  on  grounds  of  public  policy  and     maibxtbb. 
conTenieDce,  as  well  as  for  the  bene6t  of  trade,  that  goods, 
so  deposited  on  a  wharf,  would  be  protected  from  a  distress 
made  by  the  landlord  on  the  whar6nger,  for  rent  due  from 
him  as  his  tenant.     If  it  were  necessary  to  go  further,  and 
eoDsider,  whether  the  warehouse  was  taken  pro  tempore^  or 
not;  yet,  as  it  was  a  warehouse,  the  goods  must  be  taken 
lo  be  in  the  possession  of  the  factor  for  a  temporary  pur*         « 
pase,  and  deposited  there  accordingly  l— and  whether  he 
Iqpk  them  into  his  own  warehouse,  or  actual  custody,  or 
whether  he  paid  a  rent  for  a  warehouse,  hired  for  the  pur« 
pose  of  the  deposit,  appears  to  me  to  make  no   differ- 
enoe  in  the  case.     Besides,  the  factor  was  the  agent  or 
lorrant  of  the  owner  of  the  goods,  and  as  such,  depo- 
sited them    in  JRamsey^s  warehouse,   on    account  of  his 
principal ;  so  that  in  point  of  fact,  the  case  is  the.  same  as 
if  the  owner  himself  bad  immediately  sent  them   there. 
It  is  true  that  in  Gilman  v.  Elton^  I  confined  my  observa- 
tions to  the  case  of  a  factor,  as  I  then  thought  a  wbarfin- 
ger  or  warehouseman  might  be  distinguishable;  but  here 
tke  goods  were  originally  consigned  by  the  plaintiff  to  a 
fiictor,  to  be  dealt  with  in  the  course  of  trade ;  he  was  there- 
fore to  be  considered  as  the  agent  of  the  owner  to  sell, 
and  he  accordingly  caused  them  to  be  deposited  in  a  ware- 
lioase,  on  a  public  wharf,  until  such  sale  could  be  effected. 
Bat  ontbe  broader  ground,  that  goods  deposited  with  awhar- 
fiqger  are  protected  for  the  benefit  of  trade  and  public 
convenience^  during  the  time  they  remain  in  his  custody 
as  such,  I  am  of  opinion  that  the  whalebone  in  question 
not  liable  to  be  distrained  by  the  defendants. 


Mr.  Justice  PABK—^The  doctrine  and  principle  laid 
down  in  the  case  of  Gilman  v.  Elton^  where  all  the  pre- 
Tiotts  decisions  on  this  subject  were  fiilly  discussed  and  con- 
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"i^f^-       sidered  by  the  Court,  are  particularly  applicable  to  the 
TaoMPsoN      present.    Tt  is  unnecessary  to  specify  any  particular  species 
MaAh'itib.     ^^  trade,  where  goods  may  be  protected ;  as  the  general  prin- 
ciple extends  to  the  exemption  from  distress,  not  on  ac- 
count of  the  character  of  the  individual  in  whose  hands 
they  are  deposited,  but  for  the  benefit  of  trade,  which  alone 
is  to  be  considered,  and  for  which  only  such  goods  are  by 
law  to  be  favoured  or  protected.    To  this  general  ground  I 
shall  now  confine  myself,  and  therefore  think  it  unnecessary 
to  touch  ott'any  distinction  as  to  whether  Ramsey  might  be 
considered  as  the  servant,  or  stood  in  the  place  of  the  fac* 
tor...Although  the  instances  put  by  Lord  Coke^  with  re- 
gard to  exceptions  from  distress  as  to  trade  (a),  do  not 
apply  in  terms,  yet  they  are  strongly  illustrative  of  the 
principle  by  which  the  present  case  must  be  governed  and 
decided.     So   the  facts  and  circumstances  of  the  case  of 
Gisboum  "•  Hurst  bear  strongly  on  this,  as  well  as  the 
rule  there  laid  down  by  Lord  Chief  Justice  Holt  and  the 
whole  Court,  viz.  *<that  goods  delivered  to  any  person 
exercising  a  public  trade  or  employment,  to  be  carried, 
wrought,  or  managed  in  the  way  of  his  trade  or  employ, 
are  for  that  time  under  a  legal  protection,  and  privileged 
firom  distress  for  rent:"  and  even  in  the  case  of  a  private 
engagement  it  was  there  resolved,  **  that  any  man  under- 
taking for  hire,  to  carry  the  goods  of  all  persons  indiffer- 
ently, was,  as  to  this  privilege,  a  common  carrier;  for  that 
the  law  has  given  the  privilege  in  respect  of  the  trader, 
and  not  in  respect  of  the  carrier;   and  that  the  case  of 
Sedevm  JBurleyw^s  stronger,  where  two  tradesmen  broughl 
their  wool  to  a  neighbour's  beam,  which   he   kept   for 
bis  private  use,  and  it  was  held,  that  it  could  not  be  dis- 
trained.'* Oo   the  general  principle,  therefore,  that  the 
whalebone  in  question  was  not  distrainable,  but  ought  to 
be  protected  ^r  the  benefit  of  trade,  I  am  of  opinion  that 
the  verdict  found  by  the  jury  ought  not  to  be  disturbed 

(a)  Co.  Lh.  47  «. 
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ICr.  Justice  BuRROUGH...The  case  of  GUboum  r.  Hurst 
appears  to  me  to  be  precisely  in  point,  as  the  whalebone 
in  question  was  landed  at  the  wharf  according  to  the  course 
of  trade,  and  was  only  to  remain  there  until  it  was  sold : 
1  am  therefore  of  opinion  that  it  ought  to  be  protected. 


1825. 


Lord  Chief  Justice  Dallas  added,  that  this  very  case 
was  put  by  counsel  in  argument  in  the  case  of  Francis 
T.  Wyait  and  not  denied  or  contradicted  by  the  adverse 
counsel,  or  the  Court.  It  may  therefore  be  fairly  inferred 
that  goods  on  a  wharf  were  there  considered  as  protected 
from  distress. 

Rule  discharged. 


Brix  v.  Braham. 


June  lOih. 


iHIS  was  an  action  of  assumpsit  on  a  bill  of  exchange  Where  «  bank- 

for  54/.,  drawn  by  one  Moore^  upon,  and  accepted  by  Lo^  T"^'  '^'  ^* 

re//,  and  indorsed  by  the  defendant  to  the  plaintiff.    The  missioo  egainft 

declaration  contained  a  count  on  the  bill,  as  well  as  counts  obuiniM  hU '^ 

for  goods  sold  and  delivered,  and  the  usual  money  counts.  ce«rti6ctte,  pro- 

The  defendant  pleaded,  Firsts  the  general  issue;  Secondly ^  who  had  not 

the  statute  of  limitations ;  and  Lastly ^  bis  bankruptcy  and  V^^^^  "^''f' 

*^  ^     ^  the  coDiniftioDf 

certificate;  on  which  issue  was  joined.    At  the  trial  of  the  to  pay  him  the 
cause,  before  Lord  Chief  Justice  I>a//af,  at  JTestminster,  ""^^l^l^^l^Z 
at  the  Sittings  after  the  last  Hilary  Term,  it  appeared  that  ttanding  the 
the  plaintiff  and  defendant  had  dealings  together  in  1813,  and  indorsed  a 
when  the  former  sold  cfoods  to  the  latter,  to  the  amount  of  *>iii  of  exchange 

to  him  for  that 

80/.    That  the  defendant  became  bankrupt  in  1815,  when  a  porpose:— 

commission  was  sued  out  against  him,  but  under  which  the  ^^fficllteV*!* 

plaintiff  did  not  prove  his  debt ;  and  that  the  defendant  ob-  no  bar  to  an 

tained  his  certificate  in  Jtf /y,  1820.   That  the  defendant,  af-  o^'tb"  5'^°*  ' 

the  debt  doe 
l>eidre  the  babkroptcj  Mug  a  good«oasideration  for  theproDiie,  and  which  would  have  bees 
AvaUabto,  even  if  nade  after  tb«  cittiSeate  had  been  obtained. 
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j-^^.  tQr  tbe  issuingf  of  tbe  commission,  but  before  obtaining;  bis 
certificate,  told  the  plaintiff  that  he  should  not  lose  one  far- 
thing, but  receive  the  whole  of  his  demand,  notwithstand- 
ing the  bankruptcy,  and  indorsed  to  him  the  bill  in  question, 
which  became  ^ue  in  Marchy  1819.  On  these  facts  being 
proved,  his  Lordship  directed  a  nonsuit,  reserving  to  the 
plaintiff  liberty  to  move  to  set  it  aside,  and  have  a  verdict 
centered  for  him  for  54/.,  the  amount  of  the  bill. 

/ 

Mr.  Serjeant  Vaughati  in  the  last  Term,  <$btained  a 
rule  nisi  to  that  effect,  and  relied  on  the  case  of  Roberts 
V.  Morgan  (a)^  wfiere  it  was  held,  that  a  promise  of  pay« 
ment  made  by  a  bankrupt  to  a  creditor,  before  he  had 
obtained  his  certificate,  is  sufiicient  to  revive  the  debt,  and 
is  not  destroyed  Iff  the  certificate  obtained  afterwards. 
There,  the  bankrupt  told  a  creditor  under  a  former  commis- 
sion, that  he  should  not  suffer ;  so  here,  the  defendant  not 
only  did  so,  but  gave  the  bill  as  a  security  for  that  pur* 
pose.  The  new  prpmise  created  a  new  debt,  on  which 
an  action  could  be  maintained,  although  the  original  con- 
sideration for  the  plaintiff's  demand  might  have  been  prove- 
able  under  the  commission,  and  consequently  barred  by  tbe 
certificate. 

Mr.  Serjeant  Cross  now  shewed  cause.  Although  in 
Trueman  v.  Fenton(h^  it  was  held,  that  a  bankrupt,  fifter 
a  conmiission  of  bankruptcy  sued  out  against  him,  might, 
in  consideration  of  a  debt  due  before  the  bankruptcy,  and 
for  which  the  creditor  agreed  to  accept  no  dividend  or  be- 
nefit under  the  commission,  make  such  creditor  a  satisfac- 
tion in  part,  or  for  the  whole  of  his  debt,  by  a  new  under* 
taking  or  agreement,  yet  that  case  is  distinguishable  from 
the  present;  as  there,  the  bankrupt  accepted  a  bill  of  ex- 
change, in  satisfaction  and  discharge  of  two  oflier  accept- 

(«)  2  Etp.  N.  P.  C.  736,  (b)  Cowp.  544. 
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anon  giren  by  bim  to  the  plaiDtiff,  prevkmsly  to  the  bank*  ,j^g;^ 
niptcy.  There  ^'as,  therefore^an  entirely  now  consideration, 
aad  B  new  contraet,  whilst  here  there  wan  ne  new  contract, 
as  the  bill  was  indorsed  by  the  defendant  to  the  plaintiff, 
ID  part  consideration  of  the  old  debt,  which  being  due  pre- 
Tioosly  to  the  bankruptcy,  was  proveable  under  the  commis-i 
sion,  and  consequently  barred  by  the  certificate.  AI« 
tboogh,  however,  it  may  be  here  said,  that  the  promise, 
after  the  bankruptcy,  coupled  with  the  indorsement  of  the 
bill,  might  constitute  a  new  contract;  yet,  if  that  contract 
be  looked  at  per  se,  it  must  be  considered  as  a  nudum 
pmeiunij  as  it  was  not  founded  on  a  new  consideration;  and 
if  so,  the  present  action  cannot  be  sustained.  In  Birch  v. 
Siarland(a)f  where  a  defendant  was  in  execution  at  the 
suit  of  the  plaintiff,  and  a  commission  of  bankruptcy  issued 
ngmiiitt  him,  and  he  was  declared  a  bankrupt,  and  soon  af- 
terwards, in  order  to  regain  his  liberty,  be  gave  the  plain* 
tiff  a  bond  and  warrant  of  attorney  to  confess  judgment 
for  the  old  debt,  and  the  defendant  afterwards  obtained  his 
certificate;  it  was  held  to  be  no  bar,  because  the  bond  and 
warrant  of  attorney  were  given  in  order  to  procure  the  de« 
feadant's  liberty;  which  was  considered  by  the  Court  to  be 
in  the  nature  of  a  new  debt,  arising  upon  a  new  considera*- 
tioii,  and  that  the  old  debt  was  thereby  extinguished. 
H^rt,  however,  there  was  no  express  promise  by  the  de-» 
feodant  to  pay  the  debt  due  to  the  plaintiff  before  the 
commission  was  sued  out,  but  only  a  declaration  of  his 
iptention  that  he  should  not  suffer;  and  it  cannot  be  said 
fhai  B  new  debt  was  created  by  the  mere  indorsement  or 
fTBRsfer  of  B  bill  by  the  defendant  to  the  plaintiff,  after 
bift  bankraptcy;  and  if  that  had  not  been  done,  it  is  quite 
dear  that  tliere  was  no  new  consideration  for  the  defend- 
ant^ promise. 

LovdChiefJuelioe  Dallas. ..Although  a  bankrupt  is 

(«)  lTtriiiRep.ri5. 
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M^  dkcbarged  by  hk  certificate,  from  all  debts  due  at  the  time 
of  the  commigsioD^  he  may  still  make  himself  liable  afker<« 
wards  by  a  new  promise.  Here,  the  defendant  not  only  pro* 
mised  in  terms  to  pay  the  original  debt  after  the  commissiott 
was  sued  out  a^in^t  him,  but  indorsed  the  bill  in  question  to 
the  plaintiflTy  as  a  security  for  the  payment  of  such  debt: 
and  although  the  defendant  afterwards  obtained  his  certi- 
ficate, I  am  now  of  opinion  that  it  is  no  bar  to  the  promise 
made  by  the  defendant  after  his  bankruptcy. 

Mr.  Justice  Park. The  case  of  J5ircA  v.  Sharland  ap- 
pears to  me  to  be  applicable  to  the  present,  which  the 
Court  observed  ^'was  the  same  as  if  a  new  promise  had 
been  given  for  the  same  debt,  upon  the  same  consideration, 
even  after  a  certificate  obtained,  which  would  operate  as  a 
new  debt,  because  the  old  debt  still  remained  in  equity/! 
Here,  the  defendant  not  only  promised  the  plaintiff  that  he 
should  not  lose  one  farthing,  but  indorsed  the  bill  in  queft* 
tion  to  him;  and  if  he  had  done  so,  even  after  he  had  ob» 
tained  his  certificate,  it  might  be  made  available  against 
him,  as  the  debt  due  before  the  bankruptcy  was  a  good 
consideration  for  the  promise  and  indorsement.'  In  fFU^ 
Hams  V.  J)yde(a\  which  was  an  action  of  assumpsit 
for  goods  sold  and  delivered,  and  the  defendant  pleaded 
his  discharge  under  a  commission  of  bankruptcy,  Lorc^ 
Kenyan  ruled,  that  the  plaintiff  was  not  obliged  to  dedar 
specially,  but  might  give  the  new  promise  in  evidence. 

Mr.  Justice  Burrough. ^The  only  question  is,  whetl 

there  was  any  consideration  for  the  indorsement  of  the  I 
by  the  defendant  to  the.  plaintiff,  at  the  time  it  was  ma 
As  the  old  debt  was  not  proved  by  the  plaintiff  under  thee 
mission,  it  remained  in  full  force,  and  the  subsequent 
.   mise  was  founded  on  a  good  consideration ;  and  even  if  i 
been  made  by  the  defendant,  after  the  certificate  had  bee 

(a)  Peake'i  N.  P,C,  60,  Sd  edit.  09. 
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tuned,  it  woold  be  founded  on  a  consideration  on  which  an  ^  182S. 
action  of  assumpsit  might  be  maintained.  The  original  debt 
remained  in  statu  quo  and  altogether  unsatisfied.  Besides, 
the  indorsement  of  the  bill  must  be  considered  as  a  nevr 
contract,  and  creating  a  new  debt.  The  rule  therefore  for 
entering  a  verdict  for  the  plaintiff  for  theamount  of  thebill 
most  be  made 

Absolute. 


Crook  v.  M*Tavish.  Thnrsdajft 

^  HIS  was  an  action  of  trespass. ^The  declaration  stated  Thetsdiectioii 

that  the  defendant,  on  the  23d  August,  1821,  with  force  °il?'»lf*°*L 

and  arms,  &c.  seized  and  took  a  certain  vessel  of  the  plain-  enacts,  that  if 

tiflTs,  called  the  Friendschap,  together  with  her  cargo,  H^^^^^^^^^ 

tackle,  and  stores,  of  the  value  of  1500/.  and  which  vessel  agaimtanjpof- 

was  then  bound  on  a  voyage  from  Leghorn  and  St.Maurice,  n^ing  ^^  hi„ 

to  Amsterdam^  and  kept  and  detained  her,  together  with  ^^^^  >"  P°^°- 

ance  of  any 

her  cargo,  tackle,  &c.  for  six  weeks,  and  damaged  her  cable,  ttatate  relating 
whereby  the  plaintiff  sustained  special  damage.     The  de-  |**,""  Majei- 

fendant  pleaded Not  guilty.  Eiciie;  it  must 

At  the  trial  of  the  cause,  before  Lord  Chief  Baron  fltcA-  t^thr^reT"* 
ardSf  at  the  Summer  Assizes,  at  Maidstone^  1822,  the  plain-  ^i^ontht  next  af- 
tiff  was  nonsuited;  but  in  the  following  JlftcAae/mai  Term,  or  thing  done. 
upon  a  motion  made  to  the  Court,  a  rule  nisi  was  obtained  T^*  ^^^^  •^* 

^  tion  enacts,  that 

to  set  aside  sbch  nonsuit  and  have  a  new  trial_Onit8Com-  no  writ  shall  be 
ing  on  for  argument  in  Hilary  Term  last,  it  was  ordered  Iuchp€r»on''un- 
that  the  foUowine  case  should  be  stated  for  the  opinion  of  til  ^^n^  eaUndwr 

^  tmmth  next  af- 

ter notice  in  writing  of  such  action  shall  have  been  delivered  to  him ;  and  the  26th  section 
eoactij  that  it  shall  be  lawful  for  such  person,  at  any  time  within  one  calendar  month  after  soch 
notice  to  tender  amends  to  the  person  complaining :— Held,  that  an  action  brought  against  a 
rerenne  officer,  onder  the  SSd  section  of  the  statute,  mast  be  commenced  within  Ihtee  Ummr 
miomtki  neit  after  the  matter  or  thing  done. 


04Wl|«TltIiriW«fl||li^      y 


'1§S8- 


three  armed  men  on  bo^^4f  ao4;^M^^^>.l^way,,liMii^)£yknj.tbe 
eveQipg  qf  that  day,,  fliftd  je turned, qi;i,|il^j5t4|p\fj^,^i^Oi. 
iog,  ^ndj^f^rwd,  ^})e,p|^iq(iff,,M^«t,,h^r.ba4|,^i35€j^,#|e 
ship;  and  he  inf^tjeffliif^d^,]ti^vJi^v(iiX\^%i^ 
until  the  20th  September  following.  On  the  15th  Octo^ 
bcTf  a  notice  of  action  was  serfed  Ji>)^'tl^  ^i^ntlt6)»^Mtor- 
ney  upon  the  defendant,  he  beingapen^ii  eH|itJi0d  lo^^ptflth 
notice,  by  virtue  of  the  statute  28  Crecij.  9^,<^  P9[,f».^^,|iQd 
on  the  17th  JSTovember  following,  a  /w;rit  ot^ti^i^  Hft-f^* 
spondendum  was  sued  out  against  him,  upoti  whifJi  tbi^rpot- 
sent  action  was  commenced,  and  the  defie^kdantt^ipfas/idMly 
served  with  a  copy  thereof.  v'  •  .'•         .}>.-?i    -, 


The  question  for  the  opinion  of  the  Court  yfw$  wb^thty* 
or  not  the  action  had  been  commenced  in  da^  tfme,.(.whifib 
would  depend  on  the  construction , of  the  23()y25tbiin4SlSib 
sections  of  the  above  statute  (a);  and  if  the  Court  sboi^d  be 

tion  of  the  statute  28  Geo,  3,  c.  97»  as  the  legality  of  the  original  seizure 
might  be  brought  into  question  in  each. — ^The  learned  Serjeant  was  pro- 
ceeding with  bis  argument,  as  to  whether  the  word  month  in  that«ection 
must  be  taken  to  mean  a  lunar  or  calendar  month,  when  the  Court 
observed,  that  it  embraced  a  question  of  great  importance,  lUid  gene- 
ral application  ;  and  as  it  would  be  necessary  to  look  into  all  the  sta- 
tutes bearing  upon  the  subject,  as  well  as  the  decided  cases,  furnishing 
rules  for  their  construction,  a  special  case  should  be  stated,  to  be  coo* 
fined  to  the  point,  as  to  whether  the  plaintiff's  action  should  not  have 
been  commenced  within  one/uiuir  month  from  the  expiration  of  the  no- 
tice. But  they  were  clearly  of  opinion,  that  the  three  months  must  be 
computed  from  the  23d  oi  August^  when  the  defendant  came  on  board 
the  plaintiff's  ship,  and  left  three  armed  men  there :  as  the  matter  or 
thing  done  was  the  act  of  seizure  in  the  first  instance,  and  that  the  case 
of  Godin  v.  Ferris  was  decisive  to  shew  that  the  act  of  seizure  was  the 
wrongful  act  or  thing  done.  That  if  every  day  the  ship  was  detained 
might  be  considered  as  a  new  trespass,  the  plaintiff  might  bring  as 
many  actions  as  the  defendant  had  detained  the  ship  days;  and  that 
there  could  be  no  doubt  but  that  a  verdict  in  the  first,  would  operate  mm 
a  bar  to  the  whole. 
(a)  By  the  23d  section,  it  is  enacted,  that,  <*  if  any  actiou  or  suit 
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if  opioieii,  that  the  moAth  mentioned  in  the  23d  aectioiit  .j^. 
wmat  a  lamir  and  not  a  calendar  month,  then  the  non- 
iail  was  to  tCand;  but  if  they  should  be  of  opinion  that 
the  nooth  mentioned  in  that  section  must  be  intended  to 
a  calendar  and  not  a  lunar  month,  then  the  non* 
to  be  set  asidoi  and  a  new  trial  had. 


Tke  case  now  came  on  for  argument,  when  Mr.  Serjeant 
Jkddy  for  the  plaintiff,  submitted,  that  on  looking  at  the 
whole  of  the  statute  28  Geo.  3,  c.37,  and  taking  its  dif- 
fwtnt  clauses  collectively,  as  well  as  considering  the  in- 
leiitioo  of  the  Legislature  when  it  was  passed,  it  was  ob- 
VMNis  that  the  word  **  month  "  in  the  23d  section,  must  be 
eonaidered  and  taken  as  a  calendar  month,  and  if  so,  that 
tlia  fwesent  action  against  the  defendant  was  commenced 
JD  tiflM*  That  statute  differs  in  terms  from  any  other 
wMeb  haa  yet  been  brought  under  the  consideration  of  a 
C<Nirl  of  law;  as  in  all  the  cases  in  which  a  question  has 
been  raised  as  to  the  construction  of  the  word  **  tMmth^ 


ahoold  be  brought  or  comtneoced  against  any  penon  or  persona,  for  any 
thing  by  him  or  them  done,  in  pursuance  of  that  or  any  otlier  act  or 
acta  of  Parliament  then  in  force,  or  thereafter  to  be  made,  relating  to 
Ua  Majesty's  rerenues  of  Customs  and  Excise,  or  either  of  them,  such 
ictiou  or  suit  should  be  commenced  within  three  months  next  after  the 
matter  orthing  done." — By  Section  25,  it  is  enacted  that,  **  no  wnt  or  pro» 
cess  riiould  be  sued  out  against  any  officer  of  the  Customs  or  Excise,  or 
against  any  perbon  or  persons  acting  by  hisor  theirorder,tnhi8ortheiraid, 
Ibr  any  thing^done  in  the  execution,  or  by  reason  of  that  or  any  other  act 
or  acts  ef  Parliament  then  in  force,  or  thereafter  to  be  made,  relating  to 
fait  Majesty's  said  rerenues,  or  either  of  them,  until  one  calendar  month 
next  after  notice  in  writing  should  liave  been  delivered  to  him  or  them, 
or  left  at  the  usual  place  of  his  or  their  abode." — And  by  Section  26,  it  it 
pnwided  that»  **  it  should  and  might  be  lawful,  to  and  for  any  such  officer 
or  officers,  or  other  person  or  persons,  acting  in  his  or  their  aid,  to 
wbom  such  notice  should  be  gifen  as  aforesaid,  at  any  time  within  ana 
fnffTff— '  mamih  after  such  notice  should  be  given,  to  tender  amends  to 
Ae  pemo  or  pcnona  complaining,  or  to  his  or  their  agent  or  attorney,** 
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1^5L/  ^^^^  ^^*^  ^"'y  h^  ^^^"^  ^®®^  ^"^  adopted  generRlly  and 
uniformly  throughout  the  whole  of  the  statute  in  which  H 
was  introduced,  so  that  it  might  most  properly  be  taken  to 
mean  a  lunar  and  not  a  calendar  month,  as  in  Laeon  v. 
HoopeVf  where  the  word  *'  month"  was  used  in  the  statute 
28  Oeo.  3,  c.  20,  without  the  addition  of  •*  calendar"  or  any 
other  words,  to  shew  that  the  Legislature  intended  calen- 
dar: Lord  Kenyan  said  (o),  that  **  there  was  nothing  in  any 
part  of  that  act  from  which  it  could  be  inferred  that  the 
Legislature  meant  calendar  months."  Here,  however,  the 
term  **  calendar"  is  introduced  in  the  25th  and  26th  sectionsi 
entitling  a  defendant  to  a  calendar  month's  notice  of  actiooi 
and  a  like  period  in  which  to  tender  amends;  and  it  was 
not  the  intention  of  the  Legislature,  to  give  one  species  of 
remedy  to  the  officer,  and  another  to  the  subject,  but  to  a& 
ford  an  equal  protection  to  each,  and  place  them  both  on 
the  same  footing.  It  would  be  a  great  hardship  that  the 
party  complaining  should  be  restricted  to  three  lunar 
months,  within  which  to  bring  his  action,  and  must  yet  gi^e 
a  calendar  month's  notice  of  such  action;  as  it  would  tend 
to  limit  the  rights  of  the  subject  on  the  one  hand,  and 
extend  those  of  the  revenue  officer  on  the  other;  and  it 
must  therefore  be  presumed,  that  the  word  calendar  has 
been  inadvertently  omitted  in  tbe  2dd  section,  and  that  it 
was  the  meaning  of  the  Legislature  that  it  should  be  adopt- 
ed throughout  the  whole  of  the  statute.  In  the  case  of  a 
contract,  th^  word  month  may  mean  lunar  or  calendar 
month,  according  to  the  intention  of  the  contracting  par- 
ties. In  Lang  v.  Gale  (&),  where^  on  a  sale  of  land  on 
the  24th  January^  it  was  agreed  by  the  conditions  of 
sale,  that  an  abstract  of  the  title  should  be  delivered  to 
tbe  purchaser  within  a  fortnight  from  the  date  thereof, 
to  be  returned  by  him  at  the  end  of  two  months  from 
the  said  date;  and  that  a  draft  of  the  conveyance  should 

.    («)  6 Terra  Rep. SS7.~-(5)  1  Mau.  ft  Selw.  111. 
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be  ^liTered  within  three  months  from  the  said  date,  to  be.      ,  ^9St9» 
f^^Mivered  within  (bur  months  from  the  said  date ;  and  the 
purchase  was  to  be  completed  on  the  24th  Jufte^  making*  a 
period  of  precisely  five  calendar  months  from  the  date  of 

the  vale  and  conditions: it  was  held  that  the  word  months 

olettBt  calendar  and  not  lunar  months,  by  reference  to  the 
whole  period  fixed  for  the  completion  of  the  contract.  And 
Hbr.  Justice  Le  Blanc  there  said,  that(a)  **  in  matters  temporal 
the  term  month  is  understood  to  mean  lunar  month,  whilst 
in  matters  ecclesiastical  it  is  deemed  calendar;  because  in 
each  of  those  matters  a  different  mode  of  computation  re- 
spectively prevails :  the  term,  therefore,  is  taken  in  that 
sense^  which  is  conformable  to  the  subject  matter  to  which 
it  is  applied.  Still,  in  matters  of  contract,  the  question  will 
ever  be,  what  was  the  intention  of  the  contracting  parties, 
at  tibe  time  when  they  made  use  of  the  word.''  The  same 
rale  of  construction  was  afterwards  adopted  by  this  Court, 
in  Cackell  v.  Gray  (6),  where  it  was  apparent,  on  the  face 
of  a  composition  deed,  payable  by  instalments  that  the 
parties  meant  calendar  months.  Although  that  rule  might 
not  generally  apply  to  the  construction  of  a  statute,  yet 
the  intention  of  the  Legislature  in  the  one  case  must  be 
equally  considered  as  the  intent  of  the  parties  in  the  other. 
In  Catesby^s  case  (c),  the  words  temptts  semestre  in  the 
statute  fFest.  2,  c.  5,  as  relating  to  a  guare  impedit^  were 

computed  as  calendar  months: and  it  was  there  laid  down, 

that,(€l)  **  when  the  computation  is  doubtful,  it  is  good  to  de- 
termine it  for  the  relief  and  remedy  of  him  who  hath  right; 
and,  for  the  advantage  of  right,  to  give  him  the  longest 
time,  to  the  end  that  he  lose  not  his  right."  The  rule, 
therefore,  that  the  word  month,  when  used  in  a  statute, 
most  be  understood  to  mean  a  lunar  month,  is  not  inflex- 
ibiej  but  miist  depend  on  the  construction  of  the  whole  of 

(«)  1  Maa.&Selw.  117. {h)  Ante,  r ol  VI.  AB3.  S.C.dBrod.&BiDg. 

180. (c)  6  Rep.  61. (d)  Id.  63. 
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]S^  the  statute,  and  its  context  matter ;  and  as  the  word  Isrien-' 
dar  is  expressly  introduced  in  the  subsequent  chmflesaftlie 
statute  in  question,  it  is  not  inserted  by  way  of  distindioWf 
but  illustrafion  only,  and  more  particularly  so,  ds  il  woiiM 
be  unjust  and  inconsistent  to  construe  the  word  mbnth  in 
two  different  senses,  in  one  and  the  same  act  of  PieirKaaieiil. 

Mr.  Serjeant  Onslow^  contrd^  was  stopped  by  tbeC^bott; 

Lord  Chief  Justice  Dallas.!— I  entertain  iK>dbubtiwteit'> 
ever  in  this  case,  and  it  appears  to  me,  to  be  almost  impose 
sible  that  any  really  can  exist.  If  the  word  calendar  iiaid 
not  been  inserted  and  repeated  in  the  25th  and  26lh' stii- 
tions  of  the  statute,  there  might  have  been  somegronnd^fot 
the  argument;  but  as  that  word  was  omitted  in  the/38d 
section,  on  which  the  question  depends,  it  seems  tb  me  to 
be  an  emphatic  distinction,  and  expressly  marked  fnHiknf 
the  Legislature;  and  that,  in  the  one  clause,  th^  inteitded 
that  the  word  month  should  be  taken  in  its  ordinary/«0** 
ceptation,  viz.  a  lunar  month;  and  in  the  others,  ^ceonU 
ing  to  the  express  words  as  well  as  legal  constructidRiof 
the  statute,  to  mean  a  calendar  month;  and  the  Leg^latwe 
must  be  taken  to  know  the  distinction  between  a  Idniimid 
a  calendar  month. 

Mr.  Justice  Park. Where  the  word  month  is  introduced 

generally  into  a  statute,  it  has  invariably  been  holden  to 
mean  a  lunar,  and  not  a  calendar  mouth.  In  cases  of  mer- 
cantile contracts,  however,  such  as  bills  of  exchange,  and 
policies  of  insurance,  the  word  *^  month  "  is  by  commercial 
iisagfe  to  be  construed  as  a  '<  calendar  month;"  and  it 
roust  be  so  considered,  if,  on  the  fiice  of  a  deedfjt  appMs 
to  be  the  intention  of  the  parties  that  such  oonstrabtian 
should  prevail.  Again  it  must  be  considered^  thalia  ^aisMig 
sentence  of  imprisonment,  the  Judge  always  marks  the  4it» 
tinction  by  introducing  or  prefixing  the  word  '^calendar,*'  to 
exclude  the  general  computation  of  lunar  months*     In 
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Omtmb^s  ease,  the  corapuUtion  turoed]  on  a  matter  of 
wMdeuafllioal  nature,  and  Lord  Kenyon,  in  Lacon  r. 
Hmtp0tf  jobmrvedf  that  (o)  *'  in  the  instance  of  a  quare  impe-  m'Ta  Visr. 
dliti(tn4  which  vras  brought  in  Catesby^s  case,)  the  coraputa- 
litutnT^liBiD  was  i^y  calendar  months,  but  that  it  depended 
<W|f4bfl.l>9¥lN^  Pf  an  act  of  parliament,  (13  Edto.  1,  sfat.  1, 
C.5),  viz.  iempus  semestre,'*  In  Caiesby^s  case  a  distinction 
ifH|iJtr|fcQ(^  b|f  l^Msd  Coke^  between  the  singular  and  plural 
numbers,  as  a  twelvemonth^  which  includes  all  the  year 
aMiidiilg.  49  the  calendar,  but  that  ^tre/vc  months  should 
ht>l|e0kfoed  acoerding  to  twenty-eight  days  to  each  month, 
liflleiiliiippears  to  me,  that  the  Legislature  have  marked 
lki»' ^iitinistipn  most  strongly  in  the  wording  of  the  sta- 
WM|iiWl4/if  an  officer  has  acted  in  the  execution  of  his 
jltify^.ithey  have  directed  that  an  action  must  be  com- 
agftinst  him  within  three  months  next  'after  the 
dr  thing  done,  which  thereby  limits  the  duration  of 
bii'laability ;  whilst  on  the  other  hand,  no  process  can  be 
out  against  him  until  one  calendar  month  after  no- 
la  be  given  to  him;  and  he  was  also  to  be  allowed  the 
fbrtber  lime  of  one  calendar  month,  to  tender  amends,  after 
sttcb  notice  was  given ;  and  these  two  latter  sections  were 
iaIeDded  to  operate  in  his  favor. 

Mr.  Justice  Burrough  was  of  the  same  opinion. 

Judgment  for  the  defendant. 
(a)  6  Term  Rep.  226. 


Kemp  v.  Powell.  june  isik. 

3ftil'(9erfeaiit  Onslow  moved,  that  the  affixing  the  notice      TheCoort 
irf'  deelantion  in  this  cause  in  the  Prothonotary's  office,  "^'^^  ^^\  *^^^^ 
tt^htbe  deemed  good  service,  on  an  affidavit  which  stated  notice  of 
that  dbe  defendant  was  the  manager  of  a  travelling'com-^^^^jjT^^h^^^^ 

tfrfi^tfrn^  to  be  good  service,  althoagh  it  was  twora  that  the  de'fendant  bad  no  fixed  piece 
of  rcfid«ac««  and  that  the  plaintiff  did  not  know  where  to  find  liiro. 
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pany  of  equestriaiis  and  public  performers,  that  he  had^Bo^ 
fixed  place  of  abode,  but  travelled  from  place  to  place; 
and  that  the  plaintiflT  did  not  know  where  to  find  jiinu 
The  learned  Serjeant  cited  the  cases  of  fFeller  v.  Robin^ 
son  (a)^  and  Dirris  v.  Mackenzie  (b)^  where  the  Court 
gpranted  applications  of  this  description* 


But  the  Court  observed  that  in  fFeller  v.  Bobinscn 
Mr.  Justice  Lawrence  said,  that  '*  this  practice  had  crept 
in,>but  that  he  could  find  no  rule  by  which  it  was  autko** 
rized,  and  that  the  Court  ought  not  to  countenance  it."  So 
in  Dirris  v.  Mackensde^  the  express  permission  of  the 
Court  was  required,  and  a  compliance  with  an  application* 
of  this  nature,  must  depend  on  the  special  circumstances  of 
each  particular  case,  as  the  general  rule  requiring  personal 
service  ought  not  lo  be  departed  from,  but  in  cases  ofthe  IlMt 
necessity;  and  it  is  sufficient  here  to  say,  that  the  affidarviC 
does  not  disclose  sufficient  facts  to  warrant  this  application. 

The  Learned  Serjeant  therefore  took  nothing  by  his 
motion. 

(a)  1  Taunt.  4SS. ih)  5  Taunt.  777- 


Fridayt 
Jwu  IdtA. 


Where  two 
of  the  commit- 
sionen  named 
in  the  dtdimut, 
and  before 
whom  the  ac* 
knowledgroent 
was  taken^  were 
the  attomies  for 
the  TOQcheeSj 
tbeCovrtwould 
not  allow  the 
ftcoverjio 


CoNNOP,  Demandant;  Lennard,  Tenant; 
Alder  and  Another,  Vouchees. 

JxIr.  Serjeant  Xatrex  moved  that  this  recovery  might  be 
permitted  to  pass,  notwithstanding  that  in  taking  the  ac- 
knowledgment of  the  vouchees  to  the  warrant  of  attorney, 
two  of  the  commissioners  named  in  the  dedimttSf  had-  i!(i« 
troduced  their  own  names,  as  the  attornies  for  the  voudiees. 
He  founded  his  motion  on  an  affidavit,  which  stated  tblit  it 
was  done  inadvertently,  and  without  fraud;  and  that  one 
of  the  vouchees  had  married  since  the  acknowledgment^ 
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aid  mmie  m  re-«ettleiiieiit  of  the  property,  so  that  another  ac- 
kaowledgmeiit  conld  not  be  taken ;  and  that  the  applica- 
tion was  made  on  behalf  of  all  the  partiee  to  the  reeorery. 

.  Bvttkr  Court  referred  to  the  case  of  Shato^  Demandant; 
Wmr^t  Temuit ;  CluloWf  Voficliee(o),  where  k  was  held  that 
the  fUtmney  upon  the  reoord  caold  not  be  a  commissioner 
ftr  taking  the  acknowledgment  of  the  warrant  constituting 
hnaself  the  attorney.  They  observed  that  it  was  not 
saly  m  defect  in  form,  but  in  substance,  as  it  might  tend 
lafiMalitate  frauds;  that  if  all  the  parties  agreed,  a  new 
neoTery  might  be  suffered;  but  that  it  was  highly  neces- 
SBiy  to  attend  to  forms,  in  all  instruments  of  this  nature, 
wUch  bad  of  late  been  frequently  much  neglected. 


Comcop 

Demandant 

Albbk 

VcMChMU 


Hie  learned 


therefore  took  nothing  by  his  mo 

(a)  4  TsuBt.  590. 


Mayer  and' Others,  Assignees  of  Datison,  a  Bankrupt,  r.     ^^^^^^^y 

NiAS*  Jwu  \4tk* 

xmn  was  an  action  of  assumpsit  brought  by  the  plaintiffs.      Where  the 

as  assignees  of  Davison^  a  bankrupt,  to  recover  the  value  ^^^^^^*^^' 

of  goods  sold  and  delivered  to  the  defendant  by  the  bank-  be  paid  for  in 

fupt.    In  all  the  counto  of  the  declaration  the  cause  of  ac-  [,*'^^„°^°*^' 

tion  was  averred  to  have  accrued  before  the  bankruptcy,  applied  to  for 

with  the  exception  of  one,  which  was  on  an  account  stated  Jend^r^i  i^^ 

between  the  defendant  and  the  plaintiffs,  as  assignees  of  the  tendered  him 

bankrupt,  after  the  bankruptcy.    The  defendant  pleaded  change  accept- 

(be  general  i«ue.  IXf.l^ 

had  become 
im,  alfed  wat  dishonored  before  the  goods  were  ordered^  and  the  agent  at  first  refused  to  accept 
lh|»  tpl  i«  part  pajment,  but  afterwards  took  it  to  the  ▼endor,  who  retained  it :— Held,  in  an 
action  of  ajsicinpfti  by  the  assignees  of  the  vendor^  to  recover  the  falue  of  the  goods,  that  in  the 
■HMmJa  of  mtij  evidence  of  fraod^  the  delivery  tfnd  letentios  of  tiMi  bin  were  equivalent  to 
pajment. 


J[2^       ^ 'Ito  Che  trmrbefene  Mtj  Jwitfi?e  A*miiii^^at'ltytAifc^* 
9j>iu^       adlbe  irittiDfirs  in  tbe  last  Term;  ftfe  »tfe^Kn^  *iNid^^i«t'^# 
VxAu        babkpopley  by  Dmison^  and  tbe  pHitiortiti^'ief^h6M 
4dit  were  duly  proved/  and  tbat  tbe  ^6iHhi¥^l  dMi^^h- 
tfi  after  dieactoflrankraptcy'ii^bdiAdlltted^lii^I^^^ 
ruplTil  brotfaer  swore  that  in  :^;nt?,  18S2,  tb^'ddfettblri^VjA^i 
dered  goods  from  tbe  bankrupt  to  the  amount  of  142/.9  which 
were'  to  be  paid  for  in  ready  moiiey;  thdt^^^^MiflSk  tb4he 
anlount  of  132/.  were  delivered  in  thi  tntoth  '^VHfi^'Ml 
lowing. '  That  the  bankrupt  being  then  iti  pff MjAV  A^^Ml^Ai^ 
witness  to  the  defendant  for  payment  of  ttMt  ^ttmi'^lilKti 
he  promi^cfd  to  comply  with,  on  barfbg  ^rfit^vfiXii^^Wk 
bankrupt.    That  the  witness  ai^rwardiiwaftM'bii'ttM^itei 
fondant  with  the  receipt,  when,  iniftead  of  payhig*'  Ih  ititsfij^ 
he  deducted  6/.  Vis.  discount  for  ready  motley;  gaV^^'a'ft^ 
for  14/.  17^.,  and  a  dishonored  bill  fof  Wf.  11*.^  dVkU«%^ 
Rttd  Sf  Co.  upon  and  accepted  by  the  btokrbj^'^im 
which  became  due  in  AprU,  1822,  lind  which^giitK^Mi^ 
20/.  advanced  by  tbe  defendant  to  tbe  bankrupt '^&^ii*tft\i 
^b6A^  were  ordered,  amounted  to  the  sum  of  182f.    TKiaii 
Ae  Witness  being  dissatisfied  with  this  mode  of  paym^^^Ht 
ilk(t  ii^fu^d  to  take  the  bill,  but  on  its  behig  thl^Wnllo^ 
b^fdfe  him,  he  took  it  up  and  carried  it  to  bis  brbthef  ilii 
bkUkriipt,  who  kept  it;  and  it  afterwards  came  into'lAt^ 
{AxS^tdn  of  the  plamtiffs  as  his  assignee^;  and  was '^ 
flUi^'lii^V  thetn  in  evidence  at  the  trial;  for  wiioniMFJ(S2 
^'^ded,  that  even  if  the  debt  cotild  be  considereif '^  &S^ 
JS^i'l^t  ffaat  the  defendant  bad  posseiisedliiniseff 'Af^^ 
«n^4Wud{A^n!fy_But  there  being  no  evid^^ii^  c/Pfrtitiflf 
^i  ^%  ti^rhed  Judge  being  of  opinion  that  ^^  aS^'^A 
iAi  e^'^pVorted  on  either  of  the  counts  i^Kl^h  st^F^|[ 
%8hkV^f^'^}oA  io  have  accrued 'before  the't>a^^M' 
adb^thitt'ihe  facts  disclosed  by  the  bankr^'^V^^fiMtf 
sSte/cltii^  to  a  payment  by  the  defendant,  as  the  b^hlb^ 
irWilv^uiilly  jsetained  the  bill  of  exchange  aCcejyfiM 
him ;— iOr  that  upon  the  account  stated  between  tbe  defi 
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mt^  jUIhI;  Hit y aprign^^  ^e  mm*  enlMed  to  give  in  eridence 
4ie^4t;|i|ieiMt.of  ,tbe.^QcopiU>y  way  set  off;  aid  as  tbe 
biUJl^^iyeatHm.fonmd  part  of, such  account^  he  directed  a 
aowifitf  i^^a^ryiiQg  leave  to  Ibe  plaintifia  to  more  to  set  it 
att(j||e;pug\4{faaTe  ^  Terdict  entered  for  tbenif  iacaae  tbe  Court 
fllP^^t^.o/T  opinioD^bat  tbey  were  entitled  to  recover. 

.-,1^^  §f^fi^^ ^aughan  in  tbe  last  Term  accordingly  ob« 
!«iM.^  "lf«iflWV?M  tbis  nonsuit  migbt  be  set  aside,  and 
|^f(^fjjy^fn|^a^  for  112/^  or  a  new  trial 

pifff^^.fip  tf^  ffro^i^d  tbat  under  tbe  circumstances,  tbe 
myip^jH^  by  .tjhe  dpfeodant  to  tbe  bankrupt's  brotber,  wad 
^  l^fflf^:  jil^tl^^.prdiQ^ury;  course  of  trade,  but  was  intended 
tffjflJ/^U.WrfL,fmnA  on  tbe  otber  creditors.  Tbe  defend-*  * 
^^Ijpf^sjt  baye  luiQ^f^o  tbe  situation  of  tbe  bankrupt  wbeii 
^  gq^f4f^  ^^  fmaisbed:  and  as  tbe  bill  was  over-due  wben 
^^ot|^r,if;fs.  ^wWf  it  must  be  presumed  tbat  tbe  defend* 
flff^,}k^q^mB  posses^d  of  it  from  tbe  bolders,  for  tbe  pur» 
p^^of  pbtaining  value  for  it  tbrougb  tbe  purchase  of  the 
g!pp^  in  (Question*  Besides,  the  bankrupt  bad,  in  point  of 
^K^.dctposited  goods  with  the  drawers  as  a  security  for 
^,  payment  of  the  bill.  This  case  therefore  falls  expressly 
w|(biii  that  of  Fair  v.  JU*Iuer(a)f  where  third  persons 
MdiOjg  tbe  acceptance  of  a  trader  who  was  known  to  be  in 
hjfii  cir€USVBtoi><^cSf  agreed  with  tbe  defendants,  as  a  mode  of 
f^7l^^9  ^hft  amount  of  tbe  bill,  tbat  it  should  be  indorsed  to 
t^Mo^wpi  they  should  purchase  goods  of  tbe  trader^ 
fj^i^ .  f^9J^'  ^9  be  paid  for  by .  a  bill  at  three  montb%* 
^%fi^l%  pna^e  .^qual  to  cash  in  three  nM>nths,  (befinot 
jH^^^^^jipje  tbf.titider'ci.. acceptance  would  he  (Imw^  i^ult 
iritJ^  to  the  trader  thiittbey  ^erQ  the 

wd^fff,  If  is  acceptance^  and  the  trader  baying  becQipe 
IVw^fflPVi''^.  asaigaeea  brought  as$ump$it  to  recovfur^tbe 
lifiHWii^*^?? goodl^fold  and  delivered,  to. the  defcndfui^s^ 
kvf^*)^  tfciat  .rtiy  latter  could  |ipt  set  pf  j(be  Ih^ 

(s)  l6]SMt^l50. 


29!R  CA8B8  IN  TRINITY  TERM, 

22^  nipt's  acceptance,  as  they  did  not  hold  it  in  their  oirii 
right,  but  in  effect  for  snch  other  persons.  So  here  it  minl^ 
be  inferred,  that  the  bill  was  in  the  hands  of  the  drawem 
when  it  became  due,  and  when  the  goods  in  question  were 
purchased  from  the  bankrupt  by  the  defendant. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submittedy 
that  although  the  bill  was  dishonored  and  over-due  at  the 
time  the  goods  were  ordered,  yet  as  it  had  been  taken  away 
by  the  bankrupt's  brother  when  it  was  offered  by  the  defend- 
ant in  part  payment  for  the  goods,  and  afterwards  retained 
by  the  bankrupt  himself,  and  never  offered  to  be  returned 
to  flie  delfendant,  it  amounted  to  a  payment  so  as  to  oper- 
ate in  discbarge  of  the  debt  due  from  the  defendant  to  the 
bankrupt,  and  deprive  the  plaintiffs,  as  his  assignees,  of  any 
right  of  action  they  might  otherwise  have  had  agunst  the 
defendant,  to  recover  th^  value  of  the  goods.  This  case 
is  altogether  distinguishable  from  that  of  Fair  v.  M^Ivetf 
as  there  the  goods  had  been  sold  by  a  trader  two  months 
previously  to  his  bankruptcy,  and  there  was  a  fraudulent 
ceikibination. between  the  parties;  and  the  defendants,  as 
vendees,  attempted  to  set  off  a  bill  of  the  bankrupt  receiv- 
ed by  them  from  a  third  person  before  the  purchase,  un« 
der  the  idea  that  the  vendor  was  failing,  and  with  the 
view  of  covering  it  by  the  purchase.  Here,  however, 
tb^«  was  not  the  slightest  evidence  of  fraud;  the  bill 
therefore  must  be  taken  to  have  come  into  the  possession 
of  the  defendant  honelstly,  and  in  the  due  course  of  trade} 
ami  if  so,  he  had  a  right  to  set  it  off  against  a  demand  by 
Ave  plaintiffs  as  the  assignees  of  Davison^  upon  an  account 
stated  with  them  after  the  bankruptcy,  and  as  the  bank- 
rupt himielf  retained  the  bill,  and  it  afterwards  cameimlo 
the  possession  of  the  plaintiHsas  his  assignees,  and  was  pro^ 
dd([^  by  them  at  the  trial,  it  was  equivalent  to  payment 
by  the  defendant;  and  the  receipt  given  to  him  by  the 
bankrupt,  was  a  complete  discharge  of  his  debt. 
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'  Mr.  Serjeant  Vaughan  in  support  of  the  rule,  contended, 
that  as  the  sale  of  the  goods  to  the  defendant  was  for* 
ready  money,  the  bill  in  question  could  not  be  set  off 
agaiimt  the  plaintiffs'  demand,  as  it  was  oirer-due  before  the 
goods  were  ordered.  So  the  act  of  bankruptcy  was  couiiliit- 
ted  before  the  order  was  given ;  and  when  the  settlement  took 
jfhut^  between  the  defendant  and  the  bankrupt's  brother, 
the  bankrupt  himself  was  in  prison.  Although  fraud  was 
not  actually  proved  at  the  trial,  yet  as.  the  bill  was  over-due 
befiire  the  goods  were  even  ordered,  that  circumstance, 
covpled  with  the  mode  of  payment,  furnished  an  almost 
irresistible  inference  that  the  goods  were  ordered  with  the 
eoqiress  view  of  getting  value  for  the  bill  by  surreptitious 
iRsans;  and  if  this  were  so,  the  present  case  cannot  be  dis- 
tiiigaished  from  that  of  Fair  v.  M*Iver. 

Lord  Chief  Justice  Dallas.     1  think  this  rule  ought  to 
be  discharged.    In  the  first  place,  no  fraud  has  been  ac« 
tially  made  out,  and  taking  the  case  upon  the  facts  only, 
as  they  appeared  at  the  trial,  the  defendant  must  be  con^ 
sidered  as  having  been  lawfully  in  possession  of  the  bill. 
Was  it  then  accepted  or  taken  by  the  bankrupt  in  part 
payoieDt  for  the  goods?  It  is  true  it  was  thrown  down  be* 
fore  his  brother  at  the  time  of  the  settlement;  and  although 
rqected  by  him  at  first,  yet  he  afterwards  took  it  op  and 
cnried  it  to  the  bankrupt,  by  whom  it  was  eventually  re* 
Udbed.    Assuming  then  that  the  defendant  came  honestly 
bjr  Uie  bill,  it  must,  under  the  circumstances,  be  deemed 
equivalent  to  payment,  or  may  be  considered  as  a  itiii* 
tsKl  tll^t,  and  consequently  furnishing  a  fiiir  subj^t  of 
iH-dflr,  as  between  the  defendant  and  the  assignee^  on  the 
recount  stated  between  them.    « 

Mr,  Justice  PARK^-^The  application  to  set  aside  thelMm- 
%it  in  this  case,  must  be  considered  as  founded  on  the 
misdirection  of  my  Brother  Burrough  to  the  jury,  as  he 
ttated,  that  the  facts  disclosed  by  the  bankrupt's  brother 
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,.j^^  amonnted  to  a  payment  by  the  defendant;  and  the  evidence 
Matm  in  that  respect  was  altogether  unanswered.  The  bank- 
nJ!I..  rupt,  ^  it(9  tpoeptor  of;  t|fie'^  HH^  jwa^  filwaj|i|ljaJ)le/or  it» 
payment;  and  although,  when  it  was  thrown  down  before 
his  brother,  he  at  first  refused  to  take  it  up,  yet,  as  he  af- 
terwards did  so,  and  delivered  it  to  the  bankrupt  who  re- 
tained it,  and  never  setft  it  back,  he  thereby  confirmed  his 
liabih'ty.  to  Wi*  casse  <)f  Fbii*  >/^3f*/tlwyf^^  which  I 
was  counsel,)  fraud  was  clearly  established,  as  the  defend- 
ants were  not  the  real  owners  of  the  bill,  but  combined 
with  those  who  were,  for  the  purpose  of  setting  it  oflTas 
pfat^tneilt  for  goods  which  were  tio^be'paid'for  inmnotfadr 
ittoiAe  to  the  bankrupt,  which  should  b^av9i4labldtlPlti^ 
dsdimh,  no  communication  being  made  to  himkh^h'^tllkl 
defendants  were  the  faoldeirs  «f  bis  i<eoe^nc«  ^VYhe^tlqpM;^ 
Bat  there  appearing  to  be  no  (evidence  of  fiMud  i\\  Mils  ca«^^ 
th^  decteion  in  Eland  v;  Kart  {ay^sei^tm  to  i»e  to  4^  ^pm^ 
tlcnlarly  applicable,  where  it  i^n^  in  'tet^ms  dectd^^'^that 
if  k  creditor  purchase  gocNis  of  his  debtor  to  be  paid  for  id 
f^^y  money,  the  creditor  might  nevertheless  HM  off  ^bin 
diirn&nd  against  an  action  for  the  pric^.  There,  toM  ae^ 
ttonf  of  asstmprit  for  goods  sold  and  delivered ;  the  AefettAii 
^  attfl^  pleaded  a  set-oflT  upon  valrioas  bifh  of  exohiing^e^'Ae* 
NAedtdffHiich  was  over-due;  and  the  plaintiff  repfied,«lM 
Afe  g-dod^  wefe  agreed  to  be  paid  for  in  ready  moneys  but 
fl<4^  OottH4ieId,  that  the  replfcatioh  was  bad  M  detMrMiV 
a^^a^rdetf  no  aMwef  to  the  ptea :  ntkA  dihougfi'  IM^ 
^ItiHelM^ikghih  /te>  v.  J!P/t^^,  6did,tfaM(ft)  «  b^  #eforfo«> 
ttiim'kdthdHty  6f  Mand  v.  ITtfrr,  but  w^  h^t  ccMt^tiMl* 
BijKi^"S^^^  jt  tiHist  b^remai^ked,^hat  that  daetirtis'd&t^<§d  1^ 
r  £Wd  ar^iiMd'ili^restrV^ftbe^CoU^^        theAs  Wn^stf^ 

(a^nlMfc(;&liin'M4ier4it1ia^beeA  ihfrin^  oho#»tf«i<^1eA' 

,idMkuJI(l^tM)eJBjOM<Maoii&CQn)c«^  /^n 

Op)  1  Eait,  375. C^)  I9,£a«t,  l39..rT;-(c)  Set  Hmkey  v.  Srniik^ 

3  Terai  Rep.  507  n;  Brnmiik  v.  SptKkmm,  1  Carr.  N.  P.  C.  ^74. 
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IJf  tHE  EXCHEQUER  CHAMBER.  ^  i '^ 

•i.^/f   iCAHPBEiiLr.  J  AMBsoK  and  Another*  :  .«i  i 

i.^to.  t  Ml      ..        (Inerror.)  -^      ilf«iilg# 


t 
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June  IM. 

JliiiStvaBB  writof«rror  from  a  judgment  given  in  tha    Where  a  bond 
Gmif^ioiJSing^A  Bench  in  an  action  of  debt  on  bond.    The  w«i given nndef 

pliantiirani  terror  i(defendant  below)  had  pleaded  his  bank-  Oeo,  s,  c.  ss, 

nfilcy.(«|i4  a  certificate  obtained  under  it,  dated  the  22d  ber'of  pLuI!"' 

Jhm6yM3i9^.  .TheTeplication  set  out  the  condition  of  the  mem  being  n 

bo9^,'%.wlueb  it  appeared  to  have  been  given  by  him  as  a  aureties^'and 


nefubfMT.Of.I^rliamenty  with  two  sureties,  under  thestatuta  judgment 

M  ^       ^        rkA»i  1.-         1/.1  /•        t         obtained  in  the 

4ci€!9.f%  o.  3o»|  1»  conditioned  for  the  payment  of, such  ^  sait  in  which 
WP  m  i^ulclbe  recovered  in  a  certain  action  thei?i  paodn  *^*  bond  was 

^^         T-r        T^  -n  i-T-n,    I  giveOf  after  the 

iog  ii^tbe  Coii«t  of  Cpmrnon  Pleas  between  the  deffini^a^it^  bankroptcj, 
i4>M»Qr»  (plaioti^s  below),  aod  plaintiff  in  eiTor,  (defend^  tifici^f—Hdr 
bfAow)^!tog/Qther,  with  such  costs  as  should  be  giyei;i  ifi.  ^,  <>>»<  ^«  i>^k- 
J^f.  .It,  was  then. averred,  that  after  the  bankr^ptcy,l,^  UfiMte^ere*'" 


mti  kk/jEiOAter,  Term,  59  Qca.  3,  judgment  was  giyw  j/h  °°  discharge  to 

r  ■^'"  the  bond* 

^la^HMi  lA  the:  Court  of  Common  PhaSy  ^ga^'i^t^tj^f^ 
|(kljfViirjn.(|rrpr«.(defeiulant  below),  for  the  supi  qf  2^^ 
i|nd#0  Asitl the  ho^d.ws^  forfeited  by  the  non^p^yiw^^^^of 
tftatfimp^  :T<>  this  replication  tbei:e  w^  a  gr^^er^lfieRIPff) 
n$  apAjQi^^lf*  ^d  afl^i:  argument,  i^  the  Cpur^  ^(Mif^g^q 
£l^|^,in  fi^^t^  Term,  Cs^l,  that  Court  after  t^kii^  fiff^^ 
^.cpii9id^;*^n'  the  Michaelma$  Term  follow4^g^,^Y|Et 
judgment  for  the  plaintiffs  below,  (defendants  in  error)  (a). 
.  This  case  was  twice  argued  in  the  Exchequer  CfaaimKer, 
first  in  Miekaelmas  Term,  last,  by  Mr.  WUde^  for  the  plain- 
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tiff  iu  error;  and  Mr.  Parke^  for  the  defendants  in  error, 
and  ag^in  in  this  Term,  by  Mr.  F.  Pollock^  for  the  plain- 
tiff in  error,  and  Mr.  Campbell  for  the  defendants  in  error. 


Arguments   for  the   plaintiff  in  error. — ^The   general 
question  to  be  considered  is,  whether  a  bond  given  under 
the  statute  4  6reo.  3,  c.  33,  by  a  trading  member  of  Par- 
liament and  two  sureties,  is  discharged  by  the  bankruptcy 
and  certificate  of  the  principal;  where  judgment  was  ob- 
tained in  the  suit  in  which  the  bond  was  given,  after  the 
bankruptcy,  but  before  certificate?  This  will  depend  on  the 
policy  and  principles  of  the  existing  bankrupt  laws,  which 
were  passed  for  the  purposes  of  enforcing  an  equal  distri- 
bution  of  a   bankrupt's  effects  among  all  his  creditors, 
and  preventing  frauds  which  might  otherwise  be  commit^ 
ted  by  traders  who  were  subject  to  such  laws.     By  recent 
statutes  and  decisions,  a  bankrupt  who  has  obtained  hw 
certificate,  is  thereby  effectually  discharged  from  all  the 
previous  claims  of  his  creditors,  and  freed  from  all  en* 
gagements  relating  to  his  trade,  which   he  might  hare 
entered  into  previously  to   his  bankruptcy.     Those  sta- 
tutes have  also  empowered  the  creditors  to  prove  their 
debts  under  the  commission,  as  well  as  to  give  the  bank- 
rupt every  benefit  to  be  derived  from  such  proof,    by 
eventually  allowing  his   discharge,  on  his  duly  obtain- 
ing a  certificate.     It  is  necessary  in  the  first  place  to  look 
at  the  title,  preamble  and  terms  of  the  statute  4  Geo.  3,' 
which  has  been  since  amended  and  rendered  effectual 
by  the  statute  45  Oeo.  3,  c.  124,  as  it  was  found  dHB'- 
cult,  if  not  impossible,  in  some  instances,  to  enforce  the 
entering  appearances  in  the  actions  for  the  paymeet  of  tb^ 
sums  to  be  recovered  in  which  bonds  had  been  given  mider 
the  former  statutc^The  object  of  passing  thiat  act,  was 
to  prevent  inconveniencies  arising  in  cases  of  mercfaants* 
and  such  other  persons  as  were  within  the  descriplto6-*iif 
the  statutes  relating  to  bankrupts,  who  were  entitled  to  pri* 
vilege  of  Parliament,  and  therefore  not  liable  to  personal 
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on  their  becoming^  insolveiit,  and  wiio  might  comm^ 
maeiQtly  for  a  long  time  avoid  the  commiUing  any  of  th# 
UKiial  acts  of  bankraptcy,  and  thereby  delay  their  creditom 
firom  the  relief  afforded  by  a  commission  of  bankropt. 
The  jLeg^slatore  thereby  intended  to  put  members  of  Par« 
iMunenf,  who  were  traders,  on  the  same  footing  as  other 
mdiTidoab,  by  giving  their  creditors  a  remedy  against 
who  were  before  subject  to  two  inconveniencies ;  as 
having  privilege  of  Parliament  were  not  compeL- 
hUe  to  pay  their  just  debts,  or  become  bankrupts:  to  re- 
■Mdy  which,  and  to  support  credit  in  commercial  dealings, 
which  required  that  the  laws  should  have  their  due  course, 
aad  that  no  such  person  should  be  excepted  from  doing 
eqaal  justice  to  all  their  creditors,  the  statute  in  question 
was  passed :  and  amemberof  Parliament  who  becames  bank- 
reply  cannot  bedeprived  of  that  advantage  which  the  different 
statutes  atfbrd  to  every  other  bankrupt  who  conducts  him- 
self with  honour  and  integrity.    The  original  action  was 
brought  against  the  plaintiff  in  error,  (defendant  below), 
ai  the  acceptor  of  a  bill  of  exchange  which  was  clearly 
praveable  under  the  commission,  and  the  certificate  un- 
doubtedly operates  as  a  discharge  in  law  from  the  debt  due 
oadiat  bill;  and  as  the  bond  in  question  was  given  as  a 
mere  collateral  security  for  such  pre-existing  debt,  it  is 
equally  discharged,  and  cannot  now  be  enforced.    The  in- 
Kant  the  original  debt  was  ascertained  by  the  judgment, 
it  became  by  relation  a  debt  due  before  the  bankruptcy^ 
^asauch  was  proveable  under  the  commission;  and  the 
debt  itself  was  not  contingent,  but  the  security  only,  which 
depended  on  the  event  of  the  judgment.      If  then  the 
pre-existing  debt  be  discharged  by  the  certificate,  so  is 
^beaccesKMrial  debt  created  by  the  bond.    This  cannot  be> 
^usiagihited  to  the  case  of  an  annuity  secured  by  bond  and 
^^Cfenant^  as  there  can  be  no  pre-existing  debt  until  the 
^BMity  ia  in  arrear;  and  although  the  covenant  which  is- 
^coutiiiuiiig'  security  is  not  discharged  with  reapect  40  ar- 
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3y^.  ftars  growing  doe  after  Ibe  bankmptcy,  yet  the  bond  befogs 
giren  in  a  penal  •um,  and  conditioned  to  secure  the  saoie 
annuity,  if  forfeited,  so  as  to  make  the  penalty  a  debt  at  Uw 
before  the  bankruptcy,  the  value  of  the  annuity  may  be 
proved,  and  a  certificate  obtained  afterwards  will  discharge 
the  grantor  from  all  suit  on  the  bond,  as  well  for  future  aa 
prior  payments  of  the  annuity,  as  such  bond  could  only  be 
put  in^suit  once,  as  applying  to  the  pre-existing  debt*  If 
the  plaintiffs  below  had  not  proceeded  to  judgment,  it  is 
quite  clear  that  they  might  have  proved  their  originat 
debt  under  the  commission ;  and  the  sole  intent  and  pur- 
pose for  which  the  bond  was  given,  was  to  secure  the  pay^ 
ment  of  the  bill  of  exchange  on  which  the  original  suit 
was  commenced.  If  a  release  had  been  given  fortheorig- 
,  inal  debt  previously  to  judgment,  the  bond  could  no  long- 
er be  enforced,  and  the  certificate  is  in  the  nature  of  a  sta> 
tutable  release,  and  is  equally  efiicient  as  a  personal  instru* 
meni  of  that  nature.  If  a  creditor  requires  his  debtor  to 
give  him  a  warrant  of  attorney  to  enter  up  judgment  for 
the  debt  due  to  him,  as  well  as  a  bond  conditioned  for  the 
payment  of  the  sum  to  be  recovered  by  the  judgment,  and 
he  does  not  cause  judgment  to  be  entered  up  until  aft^  a 
commission  of  bankruptcy  has  issued  against  his  debtor, 
can  it  be  said  that  he  may  sue  the  bankrupt  on  his  bond, 
and  so  obtain  the  whole  of  bis  de1)t,  notwithstanding  the 
bankrupt  may  have  obtained  his  certificate  f  If  a  bank- 
rupt be  taken  in  execution  under  a  judgment,  after  be  has 
obtained  his  certificate,  and  compelled  to  pay  the  amount  of 
the  sum  for  which  he  is  so  taken,  he  may  have  hk  remedy  by 
audita  querelafand  recover  it  back,  on  the  ground  that  it 
'proveable  under  the  commission, and  discharged  by  the 
tiflcate.  So,  in  an  action  of  escape  against  a  sheriff,  i 
original  judgment  be  reversed,  he  may  have  an  audita  fu^^ 
rela^  or  preventexecution  from  being  taken  out  on  sucbjudg- 
ment.  Here,  the  bond  was  given  as  a  dependent  and  coilat* 
eral  security  for  the  payment  of  such  sum  as  should  be  reco- 
vered in  the  action  then  pending  on  the  bill  ofexchanget  and 
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D«l  difl^  in  terms  from  an  arbitration  bond,  by  which       sJS^L 
the  obligor  binds  himself  to  abide  the  award  of  the  arbitra- 
tor, or  pay  such  sum  as  he  may  direct ;  which,  when  ascer- 
tain«d,  has  reference  to  the  original  matter  referred ;  and 
which  is  clearly  discharged  by  certificate.  The  debtorigin- 
allysoogbt  to  be  recovered  in  this  case,  was  on  a  bill  of  ex- 
change accepted  by  the  plaintiffin  error,  existing  and  over-* 
due  at  the  time  the  action  on  it  was  commenced,  and  which 
not  contingent  in  itself,  but  proveable  ander  the  com« 
lion ;  and  the  bond  was  merely  given  to  secure  the  pay- 
mentof  its  amount  and  costs  incurred  in  the  action.   Thegiv- 
ingthe  bond  didnotextinguish  tbeoriginal  debt  on  the  bill, 
vfaichy  Irom  the  commencement  of  the  action  to  the  present 
flMMnent,  might  have  been  proved  under  the  commission ; 
and  which  is  not  extinguished  by  the  bond ;  as  the  sole  ob- 
ject of  the  Legislature  in  passing  the  statute  4  Geo,  3,  was 
to.  provide  for  the  recovery  of  the  original  debt.     The 
cases  applicable  to  bail-bonds  bear  no  analogy  to  the  pre- 
senf,as  they  are  conditioned  for  the  performance  of  a  collat- 
eral act,  viz*  the  appearance  of  the  defendant,  which  mmst 
be  complied  with  at  all  events,  whether  there  were  a  pre-' 
existing  debt  or  not.     But  where  a  bond  is  given  as  a  se- 
cority  for  the  payment  of  such  sum  as  shall  be  recovered  in 
ike  action  brought,  the  case  is  altogether  diflTerent.     If 
bail  are  not  duly  put  in,  the  plaintiff  is  altogether  deprived 
of  his  security;  and  the  damages  he  may  have  sustained 
Aereby,  are  to  be  ascertained  by  a  jury.    That,  therefore, 
u  altogether  a  collateral  act,  but  here  it  is  not  so.     And 
where  a  person  having  privilege  of  parliament  has  become 
Unkropt  by  virtue  of  the  statute  4  Geo.  3,  the  bankruptcy 
miist  be  given  effect  to  in  all  its  parts ;  and  if  he  obtains 
Us  certificate,  it  may  be  pleaded  so  as  to  deprive  the  ob- 
ligee from  obtaining  judgment  on  the  bond.    The  time 
when  judgment  might  be  given  in  the  original  action  was 
dtogeiber  accidental ;  or  whether  it  might  be  ever  given, 
was  a  matter  of  doubt  and  uncertainty.    Although  it  may 
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be  said,  that  the  sureties  may  be  liable  to  an  action  dn  the^ 
bond,  and,  if  compellable  to  pay,,  may  sue  the  plaintiff  in 
error  as  their  principal  for  reimbursement;  yet  by  the 
49  Geo.  3,  c.  121,  s.  8,  they  are  allowed  to  prove  under  the 
commission  whatever  debt  they  may  be  called  on  to  pay  on 
account  of  their  principal,  so  that  no  circuity  of  action  is  to 
be  apprehended  by  discharging  the  bankrupt  from  bis  bond. 
He  therefore  is  not  personally  liable  to  them,  nor  can  they 
recover  from  him,  although  they  might  have  done  so,  if 
taken  with  reference  to  the  law,  as  it  stood  before  that  sta- 
tute was  passed.  Although  the  statute  7  Geo.  1,  c.  31, 
first  provided  that  bonds  payable  at  a  future  day  might  be 
proveable  under  a  commission;  yet  in  Otierson  v.  Vernon^ 
Lord  Kenyon  said,  that  (a)  ^  that  statute  was  declaratoiy 
of  the  common  law;"  and  Mr.  Justice  Bulkr  observed, 
that  Qf)  *^  the  object  of  the  act  was,  that  all  demands  that 
existed  prior  to  the  time  of  the  bankruptcy,  though  not 
payable  till  a  future  day,  might  be  proved  under  a  com- 
mission of  bankrupt,  provided  they  were  capable  of  being 
ascertained.''  That  may  be  applicable  to  the  statute  4 
Geo.  3,  when  a  bond  is  given  as  a  security  for  the  original 
debt  and  costs,  the  debt  itself  being  not  only  ascertained 
but  actually  due  and  sued  for,  and  which  might  have  been 
proved  under  the  commission  as  well  as  the  costs,  as  they 
are  only  an  accessory  to  the  debt;  if  so,  the  bond  itself  was 
in  the  nature  of  a  proveable  debt  at  common  law,  and  can« 
not  be  considered  as  a  security  for  a  sum  not  due  or  pay- 
able before  the  time  of  the  obligor's  becoming  bankrupt; 
as  the  debt  for  which  it  was  given  did  not  rest  on  any  con- 
tingency, iso  as  to  bring  it  w;lthin  the  language  of  the  sta- 
tute 7  Geo.  1.  The  bond  is  conditioned  for  the  payment 
of  such  a  sum  as  should  be  recovered  in  a  certain  action 
then  pending  between  the  parties,  together  with  such 
costs  as  sKould  be  given  in  the  same.    The  word  ^reeo^ 

(«)  STerai  Rq>.  546.  (h)  Id.  546. 
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•vtmP  18  not  to  be  lakeD  in  ito  literal  sense,  as  to  the  pre*  sl^L 
twe  stini  the  party  may  receive  or  repossess  himself  of»  bat, 
in  a  legal  aceeptation,  signifies  an  obtaining  any  thing  by 
JndgineBt  or  trial  at  law  (a),  and  every  judgment  is  a  re- 
oofwy,  by  the  words  •*  Weo  CGnsideratum  e$i  quod  recupem 
Tei  (6).**  A  party  taking  a  bond  of  this  description,  places 
himself  in  the  same  situation  as  a  petitioning  creditor,  and  is 
to  receive  no  greater  advantage.  Ho  may  prove  his  original 
deoumd  under  the  commission,  but  having  such  a  security, 
^  he  ill  not  bound  to  do  so  in  the  first  instance,  but  may  post* 
pone  such  proof  until  the  amount  of  such  origfinal  claim  is 
asoirtftined  by  action,  when  he  may  wave  the  effect  of  the 
bond,  and  prove  the  amount  of  such  ascertained  debt  as 
in  an  oidinary  case.  And  a  member  of  Parliament  who 
bankrupt,  is  not  to  be  put  in  a  woise  situation 
other  traders;  as  the  sole  object  of  the  Legislature 
to  make  him  amenable  to  the  bankrupt  laws;  and  if  he 
is^t  be  compelled  to  give  a  bond  to  one,  two,  three,  or  an 
indefinite  number  of  creditors,  he  would  be  placed  in  a  most 
unequal  and  unjust  situation,  and  deprived  of  those  ad* 
Tantages  which  all  other  bankrupts  are  entitled  to  enjoy. 
The^bond  gives  no  new  right  to  the  obligor,  and  is  merely 
given  as  a  security  for  the  judgment;  which  judgment 
must  stand  in  the  nature  of  a  security  for  the  original  debt, 
which  was  existing  and  known  at  the  time  the  commis* 
lion  issued,  and  which  was  consequently  not  iuvthe  nature 
of  a  contingent  security:  and  the  giving  the  bond  could 
not  create  any  new  liability.  In  Bryant  v.  Withers  (c)^ 
it  was  held,  that  a  judgment  must  be  taken  as  a  security 
for  the  original  debt,  and  consequently  that  a  debt  for  mo- 
tley lent,  due  to  a  creditor  at  the  time  an  act  of  bankruptcy 
was  committed  by  the  debtor,  was  suflicient  to  support  a 
tXHiimission  against  him,  although  afterwards,  and  before 

(«)  Jscobt*t LawDictSontry^  tit.  Recorery.— ^5)  Termes  dels  Ley, 
iia^ (e)  a  Maa.  k,  Selw.  ISS.  8.  C.  t  Rose,  Bink.'Ctfu  «. 
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18^  petitioDingc  for  such  commission,  the  creditor  obtained 
judgment  against  him  for  a  sura  of  money  including  such 
debt.  Here,  however,  the  judgment  is  gone  as  well  as  the 
original  debt  it  was  intended  to  secure,  and  both  are  now 
unavailable  as  a  debt,  and  the  certificate  is  equally  a  bar 
to  each ;  nor  can  the  bond  be  put  in  force,  which  was  a  m^re 
collateral  security  for  such  judgment  and  debt.  In  Van 
Sandau  r.  Corsbie  (a),  where  the  acceptor  of  an  accoiq- 
modation  bill  brought  an  action  against  the  drawer,  who 
bad  become  bankrupt,  for  not  providing  him  with  funds 
to  pay  the  bill  when  due,  whereby  he  had  incurred  the 
costs  of  an  action,  and  was  obliged  to  sell  an  estate,  in 
order  to  raise  money  to  pay  the  bill,  the  certificate  was 
held  to  be  a  good  bar  to  such  consequential  damage,  as  it 
could  only  have  been  recovered  as  an  accessory  to  the  prin- 
cipal debt,  which  was  discharged  by  the  certificate;  and 
Mr.  Justice  Bayley  there  said (6),  that  ''the  statute  iDGeo. 
3,  c.  121,  makes  the  certificate  not  only  a  bar  to  the  prin- 
cipal debt,  but  also  to  any  consequential  damage  arising 
from  that  debt  not  having  been  duly  paid;  and  that  with 
respect  to  costs,  it  had  been  decided,  that  they  are  in  the 
nature  of  an  accessory ;  and  that  when  the  right  to  the 
principal  is  barred,  the  right  to  the  accessory  is  barred 
also/'  Scott  V.  Ambrose  (c).  And  Mr.  Justice  Holroyd 
observed,  that  ''  where  the  right  to  the  principal  debt  is 
barred  by  statute,  the  right  to  damages,  which  are  accessory 
to  and  consequential  on  that  principal  debt,  is  also  barred/' 
And  Mr.  Justice  Best  said,  that  {d)  ''  he  thought  that  the 
certificate  operated  as  a  release  of  the  debt,  and  of  all  de» 
jnands  arising  out  of  that  debt;  and  that  it  would  be  ab- 
8urd>  that  when  the  debt  itself  was  released,  the  conse- 
quential damage  resulting,  from  it  should  remain  a  charge 
upon  the  bainkrupt;  and  that  if  it  were  so  held,  it  would 
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deprire  the  bankrupt  of  one  of  the  great  advantages  in-       -J^^ 
tended  to  be  conferred  on  him  by  the  Legislature."     So 
here,  it  would  be  equally  absurd  as  against  the  principal 
oh  the  bond,  that  the  original  debt  should  be  extinguish- 
ed/ and  that  the  security  should  remain  available.     The 
bond  was  not  severable  from  the  judgment,  and  the  certifi- 
cate is  a  bar  to  both.     It  may  be  said,  however,  that  the 
bond  was  entered  into  voluntarily,  but  that  was  not  the  case» 
as  it  was  absolutely  required  by  the  Legislature  as  a  security 
for  the  original  debt;   and  as  the  one  is  released,  so  also  ia 
the  other.  A  bond  of  this  description  can  only  be  required 
where  the  original  debt  is  proveable  under  the  commission^ 
and  where  an  affidavit  of  debt  can  be  made;  and  there  is  no 
decision  where  a  debt  is  proveable  as  such  under  a  com- 
mission, that  any  existing  security  for  it  is  not  discharged 
by  the  certificate  provided  it  be  connected  with  such  debt> 
with  the  exception  of  Cockerill  v.  Ow8ton(a\  which  bears 
no  analogy  to  the  present,  as  it  was  the  case  of  a  bail-bond 
^conditioned  to  enter  an  appearance,  and  not  for  the  pay- 
ment of  money.     Although  bail  cannot  plead  the  certifi- 
cate of  their  principal  in  discharge,  yet  they  may  be  re- 
lieved on  motion;    and  though  the  Court  will  not  inter- 
fere in  behalf  of  bail  in  error,  according  to  the  case  of 
Souihcoie  V.  Braithwaite  (i),  M'liere  their  principal  had 
become  bankrupt  pending  the  writ,  yet  the  ground  of  that 
decision   wa«;,  that  as  bail  in  error  could  not  render  their 
principal,  they  continued  liable  at  all  events.     It  is  true 
that  in  Hunter  v.  Campbell  (c),  the  Court  decided  that 
they  would  not  interfere,  or  order  a  bond  to  be  cancelled 
in  at  case  of  this  description  on  motion,  but  here  the  sure- 
ties must  be  considered  with  reference  to  the  statute  49 
fSeo.  8,  c.  121,  s.  8,  as  all  the  statutes  relating  to  bank- 
tuptcy  must  be  taken  in  pari  maierid.     Even  if  they  were 
tiot  so,  they  might  either  plead  a  release,  or  proceed  by  au- 

(€)  1  Burr.  436. {b)  1  Term  Rep.  6%4,^^^c)  5  Baru.  &  Aldt  97S, 
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^^^  dita  querela ;  and  if  they  stood  in  the  situation  of  bailf  it 
is  clear  they  would  be  discharged,  as  wherever  the  pritHi 
cipal  is  discharged,  the  bail  are  discharged  also.  In  Rolkfe 
Abridgment  (a)  it  is  said,  that  ^if  the  principal  be  taken  in 
execution  upon  a  judgment,  and  after  a  9cire  faeiae  ns- 
turned,  according  to  course,  judgment  is  given  f^fainst  the 
bail,  and  thereupon  he  is  taken  in  execution,  and  afterwards 
the  principal  is  delivered  upon  an  audita  querela;  because 

the  recoveror  hath  acknowledged  satisfaction,  &c« In  this 

case,  though  the  recognizance  was  forfeited  by  the  bail,  by 
not  bringing  in  the  principal  at  the  time  appointed  bylaw; 
yet,  inasmuch  as  the  j  udgment  and  execution  against  the  bail 
depend  upon  the  jndgmentagainst  the  principal,  and  he  was 
but  a  security  for  the  payment  of  the  money,  of  which  tbe 
recoveror  issatisfied,  the  bail  shall  consequently  be dischargw 
ed :''  and  this  is  said  tohavebeeli  adjudged  in  the  caseof /ft// 
v.  Barnes  on  demurrer.  So  here,  if  the  sureties  were  sued 
on  the  bond,  they  could  only  be  liable  to  pay  so  much 
as  their  principal  was  bound  to  pay ;  "and  as  the  jadgmenl 
was  not  in  force  as  against  him,  be  would  be  entitled  to 
relief  by  audita  querela.  The  form  of  that  writ  is  to  be 
found  in  Lilly^s  Modem  Entries  (ft),  where  a  bankrupt 
was  taken  in  execution^after  the  allowance  of  his  certifi« 
cate;  and  the  mode  of  proceeding  is  set  out  in  the  case  of 
Lord  Portchester  v.  Petrie  (c). 

•No  valid  distinction  can  be  drawn  between  a  satisfaetion 
obtained  by  statutable  means,  or  by  deed ;  and  here  the 
certificate  operates  as  a  statutable  release  of  the  original 
debt,  and  as  the  bankrupt  was  thereby  discharged,  so  were 
his  sureties;  and  the  bond  cannot  be  put  in  force  against 
either  of  them,  as  it  was  given  as  a  mere  collateral  security 
for  the  payment  of  the  original  debt,  which  was  not  ibund» 
ed  on  a  contingency,  and  was  consequently  proveable  un- 
der the  commission. 

(«)Vol.J.SOS,pl.tO«^»)Vol.ll.5SS.-<«)  tWmt.Sauod.  14S(^).s.  I. 
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Argaments  for  the  defendants  in  eiTor«.^The  bond  in       .j^^. 
question  cannot  be  considered  as  a  debt  from  which  the  bank- 
rupt was  discharged  by  virtue  of  the  statute  6  Geo.  2,  c.  dO» 
s.  7,  as  being  due  at  the  time  of  the  bankruptcy ;  as  the  pro- 
vision therein  is  confined  in  terms  to  the  original  judgment 
obtained  between  bankruptcy  and  certificate,  and  does  not 
extend  to  a  security  given  for  payment  of  the  sum  that  may 
be  thereby  recovered ;  and  the  bond  creates  a  new  and  inde- 
pendent specialty  debt,  of  a  higher,  and  altogether  difierent 
natnre  from  the  original  demand  on  which  the  action  was 
commenced,  and  which  is  still  binding  on  the  obligor  and 
his  snreties,  as  it  has  never  been  satisfied,  nor  was  it  prove- 
aUe  under  the  commission.    The  object  of  the  statutes 
4  Geo^  3,  c.  33;    and  45  Geo.  3,   c«  121,  was  to  create 
a  com|Milsory  act  of  bankruptcy  by  members  of  Parlia- 
meatlwiBg  traders,  so  as  to  enforce  the  payment  of  their 
debla^  aad  if  tbey  do  not  give  a  bond  as  required  by 
the  jBist  section  of  the  former  statute,  a  commission  may 
be  vmii  out  against  them,  and  proceedings  taken  thereon 
at  agjbiasl  other  bankrupts,  and  all  their  property  would 
be  liable  to  an  equal  distribution  among  their  creditors. 
When  the  bond  is  given,  it  is  analogous  to  a  bail-bond, 
(although  not  in  terms),  and  the  parties  to  it  must  be 
considered  as  standing  in  the  same  situation  as  those  on 
as  instrument  of  that  description.    It  is  quite  clear,  that 
the  bond  was  not  proveable  under  the  commission  at  com- 
mon law,  even  in  the  event  of  judgment  being  obtained; 
«s  ib  CaUowel  v.  Clutterbuck  (a),  it  was  decided  that  only 
those  debts  which  were  due  and  payable  at  the  time  of  the 
bankruptcy  could  be  proved  under  a  conunission.    Nei- 
ther could  the  bond  be  proved  under  the  statute  7  Geo,  1, 
c.  31,  as  the  debt  arising  on  it  rested  on  a  contingency. 
It  is  therefore  unnecessary  to  consider  whether  that  statute 
i«  declaratory  or  not.    The  time  was  clearly  contingent,  as 

(•)  Cited  in  TuUy  ▼.  S^Mrksi,  S  Str.  667- 
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J5^*/  ^*  could  not  be  ascertained  when  judg'oient  would  be  giv- 
en :  it  might  never  be  given,  as  it  might  be  rendered  un- 
necessary by  the  death  of  the  parties.  So,  until  the  j  if  de- 
ment was  recovered,  it  was  impossible  to  ascertain  whe- 
ther there  was  any  debt  due  or  payable  from  the  bank* 
nipt  to  the  plaintiff  in  the  action  then  pending;  and  it 
was  also  uncertain  in  whose  favor  the  Court  might  decide, 
or  what  costs  might  be  given.  The  bond  therefore,  was 
not  conditioned  for  the  payment  of  a  sum  due  and  pay- 
able at  the  time  the  obligor  became  bankrupt;  and  eVeH 
under  the  statute  7  Geo.  1,  the  time  of  payment  must  be 
certain,  as  in  Ex  parte  Barker  (a)  it  was  held,  that  a  debt 
payable  at  a  future  uncertain  period,  as  within  three  months 
after  the  decease  of  two  obligors  in  a  bond,  or  the  survivor, 
cannot  be  proved  under  a  commission.  Besides,  that  sta- 
tute requires  a  rebate  of  interest  on  the  proof  of  securities, 
payable  at  future  times,  which  can  only  be  calculated 
where  the  debt  itself  is  certain,  and  does  not  depend  on  a 
contingency.  The  bankruptcy  and  certificate  therefore 
can  be  no  bar  to  an  action  on  the  bond.  Although,  bow-* 
ever,  the  bond  was  not  proveable,  it  has  still  been  urged^ 
that  the  original  debt  might  have  been  proved,  and  the  case 
of  a  bond  conditioned  to  submit  to  arbitration  has  been 
put,  which  bears  no  resemblance  to  the  present,  as  the 
parties  would  be  liable  on  the  bond,  if  the  award  were  made 
after  the  bankruptcy.  But  the  case  of  an  annuity  secured 
by  bond  and  covenant,  bears  a  nearer  resemblance  to  the 
present,  although  it  has  been  attempted  to  be  distinguished. 
And  though  the  bond  in  such  a  case,  if  forfeited  by  non-pay- 
ment before  the  bankruptcy,  may  be  proved;  yet  in  an  ac- 
tion on  the  covenant  for  not  paying  subsequent  instal- 
ments, the  certificate  would  be  no  bar.  Cotterel  v.  Hook€(b\ 
£lx  parte  Granger  (c).  So,  although  a  bail  bond  is  only 
conditioned  for  the  appearance  of  the  party  in  Court^  it  is 

(a)  9  Vefc  110 ^{h)  1  Doug.  97 (e)  10  Ve^  351. 
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nevertbeksi,  in  effecU  a  secarity  for  the  payment  of  the  y}S^L 
debt  due  from  sach  party,  and  by  tbe  statute  4  &  5  Annet 
c  16,  may  be  assig^ned  as  a  security  for  such  original  debt. 
Tb^  ^distinction  is,  that  where  a  bail-bond  is  forfeited  be- 
fore, tbe  bankruptcy,  the  obligor  is  discharged  by  his  cer* 
ti^oate,  according  to  the  cases  of  Bouteflour  v.  Coatt  (a), 
and  Dinsdale  v.  Fames  (&),  but  if  such  bond  be  not  forfeit- 
ed at  tbe  time  o^  or  until  after  the  bankruptcy,  the  certifi- 
cate, although  it  operates  as  a  discharge  from  the  debt  for 
wl^b  the  original  action  was  brought,  does  not  so  operate 
on  tbe  judgment  obtained  in  the  action  on  the  bond,  ns  the 
latter  debt  could  not  be  proved  under  the  commission,  as 
it  vas  a  new  and  distinct  cause  of  action.  Coekerill  y. 
OwMian  (c).  So,  here,  as  the  bond  was  not  forfeited  until 
after  tbe  bankruptcy,  it  created  a  new  cause  of  action,  and 
was  given  as  a  substitute  for  a  bail-bond,  which  in  other 
faaes  is  obtained  through  the  medium  of  arf  arrest,  from 
which  the  plaintiff  in  error  was  privileged,  and  consequent- 
ly eould  neither  be  required  to  give  a  bond  to  the  sheriff 
for  his  appearance,  nor  to  put  in  bail  to  the  action  in  the 
usual  way. 

With  respect  to  the  sureties  on  the  bond,  they  are 
liable  at  all  events,  and  must  be  considered  with  refer- 
ence to  the  law,  as  standing  in  the  same  situation  as  they 
would  have  done  if  the  statute  49  Geo.  3,  had  not  been 
passed,  which  is  confined  to  matters  between  tbe  sureties 
and  their  principals,  and  does  not  touch  the  rights  or  re- 
medies of  the  original  creditor,  nor  does  it  apply  to  debts 
founded  on  a  contingeofy,  but  to  existing  debts  only,  and 
payable  at  the  time  or  the  bankruptcy.  Although  it  has 
l>een  said  that  the  sureties  may  be  assimilated  to  bail,  and 
are  entitled  to  relief  on  motion,  or  may  have  their  remedy 
Ivy  audita  querela^  yet  they  must  be  considered  as  bail  in 


(ff)  Cowp.  25.— -(A)  AnU^VoV  IV.  350.   S.  C  SBrod.  &  Bing.  8. 
(e)  I  Borr.  436. 
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18Sf^  mror,  who  have  not  the  alternative  of  renderingp  their  prin* 
cipal ;  and  in  Hockley  v.  Merry  (a)  it  was  held,  that  where 
an  act  of  bankruptcy  took  place  between  a  party's  becenif 
ing  bail  in  error,  and  the  affirmance,  he  is  not  discharged 
from  bis  i^cognizanoe,  as  the  debt  was  contingent  at  the 
time  of  the  bankruptcy,  and  could  not  be  proved  under 
a  commission  against  the  surety  •  as  the  statute  7  Oeo.  1, 
only  let  in  those  where  the  payment  was  certain,  though 
future*  The  case  relied  on  from  Rollers  Abridgment 
merely  goes  to  shew,  that,  if  after  a  judgment  against 
the  principal,  the  judgment  creditor  confesses  satisfaction 
on  the  roll,  he  cannot  afterwards  proceed  against  the 
bail.  J9efe»  however^  the  bond  remains  wholly  uQsatis** 
fied,  nor  has  any  sum  been  paid  so  as  to  operate  iis  n 
release  of  die  judgment.  The  sureties  are  consequently 
liable  at  all  events  and  if  called  on  to  pay  the  debt,  they 
will  have  their  remedy  againpt  the  phiintiff  in  error  a«  tbei . 
principal  on  the  bondL 


."^ 
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In  reply,  it  was  submitted,  that  the  cases  applicable  lo.an^ 
nuities  and  bail-bonds  were  altogether  distinguishable  firom 
the  present,  as  the  bond  in  question  was  given  as  a  mere 
collateral  security  f<Nr  the  payment  of  a  pre-existing  debt, 
which  was  proveable  under  the  commission.  Although  a 
bail-bond  may  be  said  to  be  in  the  nature  of  a  security 
for  the  original  debt  due  from  the  principal  to  the  party 
^Dg>  7^^  it  18  conditioned  for  the  appearance  of  the  de* 
fendant,  and  in  caae  of  default,  damages  may  be  assessed . 
accordingly;  and  at  the  time  the  bond  is  given^  the  due 
prosecution  of  the  suit  is  alone  in  the  contemplation  of  the 
parties.  Here,  if  no  bond  had  been  given,  or  appearance 
entered,  as  required  by  the  statute  4  Geo.  3,  and  45  Geo.  8, 
a  commission  might  be  sued  out  at  the  suit  of  the  same  ere* 
ditor  who  was  the  plaintiff  in  the  original  suit,  as  it  would 

(«)eSinu  1045. 
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craate  ft  new  act  of  bankniptcy ;  and  it  was  tba  iatentioii  ,}SSl 
of  tbe  Legjslatore,  that  a  tradinjif  member  of  Parliament 
should  enjoy  the  same  privileges  and  advantages  as  other 
traden  in  a  like  situation.  As  a  commission  is  sued 
oat  for  the  benefit  of  creditors  generally,  and  the  bank- 
mpl  is  discharged,  or  released  from  all  his  debts,  which 
were  proveable  nnder  the  commission^  by  obtaining  his  eer^ 
lificate;  it  would  be  too  much  to  say,  that  he  should  ne- 
vertheless continue  liable  on  superincumbent  securities. 
The  bond  not  only  recited  a  pre-existing  demand,  but 
shewed  what  sum  was  originally  due,  and  the  case  of  Em 
parte  Barker ^  as  to  the  death  of  the  parties,  does  not  bear  on 
tbe  present  question,  as  it  did  not  refer  to  a  pre-existing 
debt,  which  might  be  proved  independently  of  the  bond.  An 
arbitiation4Kmd  is  tantamount  to  a  security  of  this  nature, 
and  itwy  in  terms  be  considered  as  idem  per  tcfem,  as  both 
are  conditioned  for  the  payment  of  such  a  sum  as  may 
eventually  be  found  to  be  due.  Although  the  sureties  on 
the  bond  may  be  liable,  it  by  no  means  follows,  that  the 
plaintiff  in  error  is  responsible  to  them,  as  he  is  discharg- 
ed by  his  certificate,  which  might  be  effectually  pleaded 
in  tbe  event  of  an  action  brought  by  them  against  him,  or 
«t  all  events  Aey  may  prove  under  the  commission  any 
damage  they  may  have  sustained,  by  virtue  of  the  statute 
49  Geo.  3,  c  121. 

Lord  Chief  Justice  Abbott  in  delivering  the  judgment 
of  the  Court  below  said,  that  (a)  ^  a  bond  given  in  a  case  of 
this  description  was  undoubtedly  intended  as  a  substitute 
tat  that  security,  which,  in  other  cases,  is  obtained  through 
the  mediuni  of  an  arrest;  though  the  statute  is  imperfectly 
framed  with  a  view  to  the  intended  object.*'  If  so,  it  is 
analogoos  to  the  case  of  bail  to  the  action,  who,  although 
they  may  be  originally  responsible,  are  still  entitled  to  re- 
lief where  their  principal  has  become  bankrupt  and  ob- 

(•)  5  Btrn*  A  AM.  §6*. 
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y^.  tained  his  certificate.  Although  it  has  been  said,  thai  the 
sureties  in  this  case  continue  liable  at  all  events,  and  in- 
case of  being  called  on  for  payment,  might  sue  their  prin'-' 
cipal  for  reimbursement,  so  that  he  would  n6t  be  discharg- 
ed from  the  effect  and  consequences  of  the  bond ;  yet,  as  the 
judgment  in  the  Court  of  Common  Pleas  dad  ceased  to 
exbt,  as  it  was  discharged  by  the  certificate,  cessante  ra^ 
iione  legis^  cessat  ipsa  lex;  and  by  the  statute  49  Geo.  3, 
the  principal  was  clearly  exonerated  from  any  responsi- 
bility, which  before  the  passing  of  that  act  he  might  be* 
under  to  bis  sureties.  If,  therefore,  he  was  discharged 
as  to  them,  it  was  the  intent  of  the  Legislature  that  he 
should  be  discharged  altogether.  Bail  are  discharged  bjr 
the  death  of  their  principal*  So  in  case  of  a  collateral  sal 
tisfaction  by  their  principal,  they  are  immediately  entitled  to 
relief.  As,  therefore,  the  rights  of  the  parties  are  to  be 
considered  at  the  time  the  bond,  was  entered  into,  and  the 
statute  4  Geo.  3,  did  not  intend  to  create  any  new  liability, 
but  merely  to  provide  or  furnish  a  security  for  a  pre-ex« 
isting  debt  which  was  proveable  under  the  commission ; 
the  certificate  must  operate  as  a  discharge  to  such  debt,  * 
and  more  particularly  so,  as  the  judgment  itself  was  gone, 
or  must  be  considered  as  nugatory  as  far  as  regarded  the 
plaintiff  in  error,  as  it  only  referred  to  the  original  debt, 
which,  on  being  ascertained,  was  proveable  under  the  com- 
mission, and  has  since  been  discharged  by  the  certificate*  ^ 

Lord  Chief  Justice  Dallas. We  are  all  of  opinion,  that 

the  judgment  of  the  Court  below  in  this  case  must  be 

Aflirmed. 

Mr.  Campbell  then  moved  for  interest  on  the  aflinnance, 
which  was 

Refused^ 
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May  and  two  Others  v.  Pige.  Mvnimf, 

(In  error.) 

J.  niB  was  an  action  of  aasumpsit  brought  against  the  de-      where  » 
ftadbats  below,  (plaintiffs  in  error),  for  negligence  in  con«  V^\\^^%  filed 
doeliag  a  suit  in  which  they  had  been  employed  by  the  H^rnies  '^ 
plafntiff  below,  (defendant  in  error),  as  bis  attornies.     The  (p^rtnen)  for 
jory  foond  a  verdict  for  the  plaintiff  below,  (defendant  in  which  the/ 
morX  on  tbe  eighth  count  of  the  bill  tiled  against  the  de-  ''''«'*8|'^i7. 

^^  o  o  named,  but  in 

feodaatB  below,  which  stated  in  substance,  that,  in  con-  entering  the 

sideration  that  Stephen  Pige  (the  plaintiff  below)  at  the  re-  f„"t*  on^ihe^* 

qaeal  of  J  amen  May  the  elder,  WxUiam  J  ambs  Norton^  and  v^ta,  part  of 

Janms  May  the  younger,  (the  defendants  below),  had  re*  nume  of  one  of 

tained  and  employed  them  as  his  attornies,  to  defend  a  cer-  ****"  ''■•  ®*'^ 

,  .  '  ted,  and  the 

tarn  action  commenced  against  him,  fur  certain  reasonable  judgment  wai, 
fees  and  reward,  to  be  therefore  paid  by  the  plaintiff  be-  IJ^ff^d^^JlecoTer 
W  to  the  defendants  below,  they  undertook  to  perform  af^aimt  the  Mid 
their  doty  as  such  attornies  for  the  plaintiff  below,  in  and  ^^\^^  that  tuch 
about  the  defence  of  the  said  action.     It  was  then  averred  ora»«»on  ''m 

I  no  ground 

uMit  it  was  the  duty  of  the  defendants  below,  to  have  put  of  error, 
'n  special  bail  in  due  time  for  the  plaintiff  below,  in  the 
^idjaction^  and  assigned  for  breach,  that  the  defendants  be- 
'ow  not  regarding  their  duty  or  promise  in  that  behalf,did 
^otajt^tho  return  of  the  writ  in  the  said  action,  or  in  due 
.^tne  put  in  special  bail ;  but  wholly  neglected  so  to  do:  by 
-^QasoQ.  whereof  an  assignment  of  the  bail  bond  in  such  suit 
^as  taken,  and  an  action  conmienced  thereon. 
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I^^^  The  defendants  below  brought  a  writ  of  error  in 

Conrt,  and  assigned  for  clauses. Firsif  that  there  was  no 

sufficient  consideration  to  sustain  a  promise  by  the  defend- 
ants below. Secondly^  that  it  was  not  averred  in  the  de- 
claration, that  it  was  the  duty  of  the  defendants  below  to 
put  in  special  bail,  according  to  the  course  and  practice  of 
the  Court.^^And  Lastly^  that  it  was  stated  in  the  record, 
^  that  the  jury  summoned  to  speak  the  truth  of  the  mat- 
ters within  contained,  being  chosen,  tried,  and  sworn  upon 
their  oath,  said,  as  to  the  promise  and  undertaking  in  the 
eighth  count  of  the  within  bill  mentioned,  that  the  said 
Jfumes  May  the  elder,  William  Norton^  and  James  May  the 
younger,  tlid  undertake  and  promise,  in  manner  and  form 
as  the  said  Stephen- Pige  had  within  in  that  count  com* 
pUuMd  against  thei%  and  they  assessed  the  dapuiges  nf  dM 
skid  Stephen  Pige^  on  oooasion  of  die  o^t  peffonaiog 
the  promise  and  undertaking  in  that  count  mentioned,  over 
And  above  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  to  200/.,  and  for  those  costs  and^ 
charges  to  40s. : and  as  to  the  several  promises  and  under- 
takings in  the  other  counts  of  the  within  bill  contained, 
the  jurors  afore^id,  upon  their  oath  aforesaid,  said,  that 
the  said  James  May  the  elder,  William  Norton^  and  Jatkes 
May  the  younger,  did  not,  nor  did  either  of  them  under- 
take or  promise,  in  manner  and  form  as  the  said  Stephen 
Pige  had  within  in   those   counts    complained  against 
them:.-.Therefore  it  was  considered,  that  the  said  plaintiff 
do  recover  against  the  said  defendants^  as  to  the  promise 
and  undertaking  in  the  eighth  count  of  the  said  bill  men- 
tioned,  his  damages,  costs, and  charges,  by  the  jurors  aibre-^ 
said,  in  form  aforesaid,  assessed:''— whereas,  in  truth  aa 
in  feet,  there  is  no  such  person  in  the  said  bill,  or  in 
said  eighth  count  of  the  said  bill  mentioned,  as  Willi 
Norton^  and  therefore  there  is  a  manifest  discrepancy 
▼arianee  in  tiie  alleged  finding  of  the  said  jury  and  tb 
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jsdgmBDl  of  the  Court :  the  findiDgf  of  the  said  jury  being,  ^J^Sl 
that  Jam€$  May  the  elder,  William  Nortm^  and  Jamu 
Kby  the  younger,  did  undertake  and  promise  in  manner 
and  ibrm  as  aforesaid;  and  the  judgment  of  the  Court  be- 
ing against  the  said  defendants^  who  are  within  the  bill 
named  and  ealled  James  May  the  elder,  William  Jamss 
.Wbriofit  and  Jaw^ee  May  the  younger.— .Joinder  in  error. 

Mr.  Holtf  for  the  plaintiflb  in  error,  was  desired  by  the 

Comt  to  confine  his  argument  to  the  last  assignment 

only.     He  submitted,  that  the  omission  of  part  of  the 

Gfarislian  name  of  Norton^  in  entering  the  finding  of  the 

jury  on  the  postea^  was  fatal  in  arrest  of  judgment  or 

la  amNv  as  it  was  a  complete  variance  from  the  rest  of  the 

nibM^  4ftd^aid  not  faU, within theproTisions of  te stq|. 

laioiofjapfki^  nor  could  it  be  amended  by  the  Oomrt.  The 

dtfiMft  kfintal^aa  the  plaintifib  in  error  were  entitled  tea  per- 

fcdFecord,  and  the  plaintiff^  below  might  hare  rectified  the 

Biistake,  or  amended,  whilst  the  postea  remained  in  his 

hands ;  but  as  it  is  an  error  in  substance,  and  after  verdict,  it 

cannot  now  be  done,  and  more  particularly  so,  as  the  judg« 

ment  has  reference  to  the  finding  of  the  jury  on  the  poetea^ 

where  one  of  the  defendants  is  improperly  named  or  de* 

scribed,  as  fFilliam^  instead  of  William  James.    Although 

Ae  judgment  is  against  the  satij defendants,  it  can  only  be 

warranted  by  the  finding  of  the  jury,  as  the  word  ^  said*^ 

k  a  word  of  reference,  and  there  is  no  defendant  by  the 

of  William  Norton  in  the  bill,  to  which  such  finding 

refer.    If  execution  were  taken  out,  it  must  follow  the 

Judgment,  if  not,  the  Court  would  set  it  aside,  or  the  plain- 

tiff  below  might  be  liable  to  an  action  of  trespass.    There 

lasing  no  day  in  Court  after  the  finding  of  the  jury,  on  which 

tk  defendants  below  could  plead  in  abatement,  the  defect 

^an  only  be  taken  advantage  of  on  error;  and  there  must 

^owseqofntly  be  a  venire  de  novo^  for  Ae  purpose  of  hav« 
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ing  a  right  and  proper  finding.  It  cannot  be  rectified  by 
necessary  intendment  as  it  is  apparent  on  the  face  of  thfe 
record.  If  another  action  of  assumpsit  were  brought 
against  the  plaintiffs  in  error  for  the  same  cause,  they  could 
not|  while  the  record  remains  in  this  imperfect  state,  plead 
it  as  a  judgment  recovered  against  them;  and  if  either  Cff 
the  Mays  should  pay  the  full  amount  of  the  damages  and 
costs,  he  could  not  maintain  nn  action  against  Norton  fi)r 
contribution,  as  he  would  be  non-suited  if  he  produced 
the  record  in  proof  of  an  action  in  which  he  had  been  ad- 
judged to  pay  damages  jointly  with  William  Norton^  in- 
stead  of  William  James  Norton.  The  words ''  said  defend* 
an^«"  in  thejudgment,can  only  be  taken  to  refer  to  the  names 
of  the  parties  last  mentioned  in  the  finding  of  the  jury  on 
the  posteOf  and  if  the  omission  there  be  not  rectified,  execu* 
tion  cannot  issue  on  an  imperfect  and  defective  record, 
lu  Arbouin  v.  fTilloughby  (a),  where  the  defendant,  hav- 
ing two  Christian  names,  was  sued  by  one  only,  the  Court 
set  aside  the  proceedings;  and  in  Cole  v.  Hindson  (h)^ 
where  a  8her)fi''s  ofiicer  pleaded  a  justification  in  trespass, 
for  taking  the  goods  of  jl.  C,  that  he  took  thcni  under  a 
distringas  against  i2.  C  (meaning  the  said  A.  C.,)  to  com- 
pel an  appearance,  and  averred,  that  A.  C.  and  R.  C.  were 
the  same  person;  it  was  held,  that  such  plea  could  not  be 
supported  unless  A.  C.  appeared  in  the  action,  and  did 
not  plead  the  misnomer  in  abatement.  So,  here,  the  find- 
ing of  the  jury  cannot  be  supported  as  against  fFtUiam 
James  Norlmi,  by  the  name  of  fFi/liam  Norton^  and  there 
is  no  authority  to  shew  that  in  case  a  writ  of  execution.^ 
should  issue  against  the  goods  of  fFilliam  Norton^  thatfl 
the  ofiicer  would  be  justified  in  taking  the  goods  of  TFii^^ 
Ham  James  Norton^  although  they  might  be  one  and 
same  person ;  for  in  Shadgett  y.  Clipson  (c)  it  was  faeh 

(a)  1  Manh,  477-- — (b)  6  Term  Rep.  234 (c)  8  East,  3d8. 
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lb«l  the  defendant  could  not  justify  an  assault  and  false  ^  1888. 
biprtsonment  of  ^.  B.^  by  shewing  a  latitat  issued  against 
C  JBf  tnd  averring  that  it  was  issued  against  A»  B.  by 
the  name  of  C.  B.^  and  that  they  were  one  and  the  same 
p^son;  there  being  no  averment  that  A.  B.  was  known  as 
well  by  the  one  name  as  the  other  (a).  So,  here,  the  writ  of 
execution  must  follow  the  judgment  which  was  against 
WUUam  Nortofiy  as  described  in  the  findingof  the  jury  on  ^ 
the  postea,  and  not  JFilliam  James  Norton^  as  properly 
Bmed  ID  the  bilL 

'  Mn  Abraham^  contra^  was  stopped  by  the  Court... 

The  questign  in  this  case  does  not  arise  on  any  proposed 
ameiidmeDt,  nor  is  it  necessary  that  any  should  be  made« 
The  defendants  below  were  properly  named  in  the  bill,  on 
whidb  done  the  finding  of  the  jury  could  be  warranted. 
Ihe  jodgment  being  that  the  said  plaintiff  do  recover 
^[afaist  ihe  said  defendants^  without  naming  them,  which 
is  according  to  the  modern  course  of  pleading;  it  must  be 
taken  to  refer  to  the  same  persons  who  were  properly  nam- 
ed in  the  bill  and  throughout  the  whole  of  the  record, 
with  the  exception  of  the  finding  of  the  jury  on  ihepostea^ 
irhere  the  word  James  was  accidentally  omitted.     There 
iras  no  other  ffllliam  Norton  than  the  person  described 
<»  the  record  as  William  James  Norton^  and  the  said  de^ 
.pendants  in  the  judgment  must  be  taken  with  reference  to 
Ihe  promise  and  undertaking  in  the  eighth  count  of  the 
TnW  mentioned,  as  it  is  particularly  so  expressed,  and  in 
irhich  count  all  the  defendants  below  were  properly  named 
^md  described;  and  if  the  surname  of  Norton  only  had 
been  adopted  in  the  postea^  it  would  have  been  sufficient, 
provided  it  had  been  preceded  by  the  words  **  the  said.^ 
Onthese  grounds,  the  judgment  of  the  Court  below  must  be 

Affirmed  with  costs  (A). 

(«)  See  ako  Rex  v.  Surry,  Sheriff,  1  Marsh.  75. (6)  See  De  Tom- 

Ut  T.  Rwelur  (in  error),  ewte.  Vol.  VI.  195.  Longridge  r.  Brewer^ 
«ili^Vol.  VIL592. 

VOL.  VIII.  X 
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die  Star  Life  Assurance  Company,  of  which  they  were  .y^ 
managers  and  directors*  would  advance  him  any  sum  by 
way  of  annuity,  at  the  rate  of  121.  per  cent,  provided  the 
defendant  would  pay  them  {Howard  8f  Gibbti)  a  commis- 
sion of  91  per  cent,  for  their  procuration  of  the  inoney^  and 
ti|e  ezpences  of  preparing  the  deeds.  That  the  Star 
Life  Aasurance  Company  having  become  first  g^rantees  of 
an  annuity  from  the  defendant  of  2400/.,  and  one  JFre- 
deriekSi.John  the  second  grantee;  the  filsiintiff  CQventry 
being  one  of  the  proprietors  of  the  Star  Life  Assurance 
Company,  and  intimately  connected  with  Howard  Sf  Gibbsp 
who  acted  as  his  agents,  became  the  third  grantee  of  an 
aiinaity  of  744/. ;  but  that  the  consideration  money  was  not 
paid  to  the  defendant,  but  was  received  by  Howard  B§ 
GibbSf  who  deducted  and  retained  thereout  their  com- 
mission, at  the  rate  of  91.  per  cent,  and  placed  the  re* 
mainder  to  the  credit  of  the  defendant  on  account. 

The  witnesses  to  the  warrant  of  attorney,  and  other  se- 
curities were  described  in  the  memorial,  as  Robert  Burton^ 
of  LangUy^Lodge^  South  Lambeth^  land  surveyor;  and 
Jame$  Henry  Mann^  clerk  to  Mr,  Edward  Howard^  of 
Cork  Street^  Burlington  Gardens^  in  the  parish  of  St. 
James^  JFestminster^  m  the  county  of  Middlesex.  This, 
it  was  submitted,  was  an  improper  addition  or  description 
of  the  place  of  abode  of  the  latter  witness ;  and  the  cases  of 
Darwin  y.  Lincoln  (a),  and  Smith  v.  Pritchard  (b)  were 
relied  on. 

A  like  rule  was  obtained  in  the  same  Term  against  the 
executor  of  the  plaintiff  Gorton^  he  having  died  on  the  24tb 
February f  1822,  and  his  will  having  been  proved  on  the 
3d  May  following. 

Both  rules  stood  over  until  this  Term,  (Gorton  v. 
Champneys  having  been  argued  in  the  last  Michaelmoi 
Term)  for  the  purposes  of  the  Court's  making  every  pos- 
sible enquiry  as  to  the  facts  attending  the  granting  of  the 
annuitieay  and  on  a  suggestion  that  there  was  a  probability 

(«}  5  Bvn.  ^  AM.  444. {h)  Id.  717. 
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^l?fw       of  the  partiesicomiiig  to  an  amicable  arrangemetit ;  but  (bat 
C(nrsKT«T     having  proved  ineffectual,  Mr.  Serjeant  VaugUaUy  Mr.  Ser- 
Cbampkits.   jeant  PeZ/,  and  Mr,  Serjeant  Bosanquet  shewed  cause  on 
the  following  affidavits:.^ 

The  plaintiff  Coventry  swore,  that  having  a  balance  of 
1200/.  in  the  hands  of  Howard  df  Gihhsy  he  was  applied 
to  by  them,  to  invest  it  in  purchasing, part  of  an  annuity 
of  744/.  to  be  granted  by  the  defendant  for  a  sum  of  6200/. ; 
and  that  he  authorised  them  to  dispose  of  sudh  balance 
accordingly;  that  his  share  of  the  annuity  was  144/.;^ and 
that  he  at^tualiy  advanced  the  above  sum  of  1200/.  as  part 
of  the  consideration  money;  that  he  lived  in  the  town 
oi Bedford^  and  held  a  place  of  trust  under  Government; 
and  that  he  nad  never  been  connected  with  Howard  ^ 
Gibhs  in  money  matters,  except  as  before  mentioned,  and 
matters  of  a  like  nature.  That  he  was  not  a  proprietor 
of  the  Star  Life  Assurance  Company,  otherwise  than  as 
being  possessed  of  fdur  shares  of  50/.  each,  out  of  2000 
similar  shares.  That  he  never  directly  or  indirectly  inter- 
fered in  the  business  of  the  Company;  that  he  never 
knew  of  any  commission  of  9/.  per  cent,  or  any  other  com- 
mission being  deducted  or  retained  by  Howard  Sf  Gibbs; 
«  and  that,  if  they  had  done  so,  it  was  without  his  know- 

fedgCf  privity,  or  consent. 

GortorCs  nephew  and  executor  swore,  that  he  never 
knew,  nor  from  a  minute  inspection  of  the  testator *s  books 
or  papers  could  he  discover,  that  the  latter  was  by  any 
means  whatever  a  party  or  privy  to,  or  that  he  ever  in  any 
way  either  'directly  or  indirectly  participated  in  charges 
for  commission,  or  other  charges  made  by  Howard  ^ 
Gibbs  against  the  defendant,  on  account  of  5000/.,  the 
consideration  for  the  testator's  share  of  the  abore  annuity 
of  744/.;  or  that  he  was  ever  privy  to  any  retainer,  deduc- 
tion, or  returning  of  any  of  the  consideration  money,  or  t(^ 
any  agreement  between  the  defendant  and  Gibbs  for  thafc 
pwjpose;  or  that  he  ever  knew  of  or  was  privy  to  any  set— - 
dement  of  accouots  between  Gibbs  and  the  defendant 
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It  l^ptared  that  the  annuity  had  been  paid  from       .J^. 
ml^,l8l8,  io  December, IS\9.  In  furtherance  offals  affida-     Covbntbt 
Vit  he  produced  two  account  books  of  the  testator's  before    CHAMTMiTa. 
•the  Lord  Chief  Justice  at  the  time  he  was  sworn,  and  par* 
ticularljr  referred  to  the  pages  containing  the  account  of 
the  transaction  in  question,  where  a  balance  was  struck  by 
Howard  Sf  Gibbs;  and  on  the  debit  side,  they,  among 
other  items  relating  to  annuity  payments,  debite<l  the  tes- 
tator with  his  full  share  of  the  consideration  money,  for 
which  the  annuity  in  question  was  granted. 

Burton^  one  of  the  attesting  witnesses,  swore,  that  in  1818 
he  was  employed  as  the  defendant's  agent,  to  raise  money 
by  way  of  annuity,  and  that  he  applied  to  Howard  Sf  Gibbs 
as  such;  that  he  and  Mann,  who  were  both  present  at  the 
execotion  of  the  annuity  deeds,  saw  the  sum  of  6200/. 
dTuIy  paid  by  Gibbs  to  the  defendant,  and  that  ^  no  part  of 
it  was  with  his  or  their  privity,  or  tabis  or  their  knowledge, 
returned  or  repaid  by  the  defendant  to  Gibbs-  at  the  time 
of  the  execution  of  the  indenture;  after  which  the  depo- 
nent and  Mann  left  the  room, 

Gibbs  deposed,  that  in  Jtme,  1818,  the  defendant,  by  or 
through  Burton  his  agent  in  ^hat  behalf,  applied  to  him 
and  his  partner  Howard^  to  raise  money  for  the  defendant 
by  way  of  annuity,  and  that  the  latter  signed  an  agree- 
ment to  pay  an  annuity  of  3960/.  for  an  advance  of  33,000/. 
That  the  Star  Life  Assurance  Company  advanced  20,000/. 
for  an.  annuity  of  2400/.  That  14,000/.  more,,  which  was 
actually  raised,  proving  to  be  insufficient  for  the  defend- 
ant's then  wants,  6200/.  more  was  advanced  by  the  plain- 
tiffs  Coventry  and  Gorton,  and  others.  That  the  said  sum 
of  6200/.  so  paid  and  advanced  to  the  defendant  by  the 
hands  of  the  deponent  Gibbs,  for  the  purchase  of  the  an- 
nuity of  744/..  was  really  and  bond  fide  paid  by  him, 
GibbSf  into,  the  proper  hands  of  the  defendant,  in  Bank  of 
England  notes,  of  the  numbers  and  dates  indorsed  on 
the  jo4#i)tii|i|i  conti|iliilig  the  grant  of  annuity;  and  that 
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md  actiog  for  a  particular  aDd  specific  parpose,  viz.  for  ap«  w^^ 
pljiDg  the  sums  advanced  to  them  by  the  grantees  in  the  CoviNTmr 
purchase  of  a  legal  and  valid  annuity,  but  the  retainer  by  Cbampmiti. 
Gibhs  at  the  tinoie  the  deeds  were  executed,  was  not  only 
contrary  to  the  instructions  of  the  plaintiffs,  but  was  not 
sanctioned  by  either  of  them,  nor  were  they  accessory  to  it; 
it  could  not  therefore  have  the  effect  of  avoiding  the  annui- 
ties as  to  them,  although  it  might  be  a  corrupt  and  illegal 
agreement  as  between  the  defendant  and  Gibbs.  At  all 
events,  the  defendant  should  be  left  to  his  remedy  at  law, 
and  the  Court  will  not  interpose  summarily  to  set  aside  the 
annuities  on  an  application  of  this  nature,  and  from  which 
there  can  be  no  appeal.  An  issue  therefore  ought  to  be 
granted,  in  which  the  plaintiffs  may  have  the  advantage  of 
a  jury,  before  whom  all  the  facts  relating  to  these  transac* 
tions  might  be  fully  and  fairly  disclosed.  The  rule  **tii 
tequtUi  jure^  potior  est  conditio  defendentis^^  cannot  ap- 
ply to  these  cases,  as  Gibbs  acted  as  the  agent  of  the  de- 
fendant alone,  or  at  all  events  beyond  the  scope  of  the 
authority  reposed  in  him  by  the  plaintiffs,  so  as  to  make 
them  amenable  for  his  misconduct,  as  they  were  merely  to 
secure  the  annuities,  and  not  render  them  invalid  by  an 
illegal  retainer*  In  Mootham  v.  Hoto  (a),  where  the  at- 
torney for  the  grantor,  at  the  time  of  the  payment  of  the 
purchase  money,  took  and  kept  an  unreasonable  part 
thereof,  for  the  expences  of  preparing  and  ^executing  the 
deeds,  the  Court  held  it  to  be  no  ground  to  set  aside  the 
annuity.  Here  however,  there  was  no  retainer  by  Gibba 
on  account  of  the  present  annuities,  but  the  defendant  was 
indebted  for  previous  advances  made  to  him  by  Howard 
Sf  Gibba,  So,  whether  under  all  the  circumstances  the 
l^laintiffi  are  to  be  considered  as  liable  for  the  acts  of 
OibbSf  is  a  fit  question  to  be  determined  by  a  jury,  as  it 
embraces  a  matter  of  fact,  which  cannot  be  fiiirly  got  at 

(a)  7  Taunt  dQ^ 


•  *  •  •  • 

^«M^       ih  ellMxauaarj  ^rooecdifig  of  this  descriptimi;  afid  if  Hllttb 

CoTBKTsr     rules  are  to  preFail,  k  will  tend  to  the  ultimate  ruin  of  all 

CHAUTHKti.    ^^^^^  industrious  and  innocent  persons,  who  have  entrusted 

their  property  to  the  care  of  Howard  Sf  Gibbs,  for  the 

pnrpose  of  being  laid  out  or  invested  by  tbem  by  way  of 

annuity.    The  pJaintifis  must  be  considered  as  standing 

.    in  the  situation    of  one  of  those  innocent  patties,  » 

there  was  no  retum  or  retainer  within  the  meaning  of  the 

statute*  to  affect  them  as  grantees;  and  more  particularly 

8O5  as  Ibey  were  wholly  ignorant  of  toy  transaoCioii  thi^ 

took  plaoe  between  Oibbs  and  the  defendant  at  ibe  final 

adjustment  of  the  accounts  between  them. 

........  '■        •■■:■.••■ 

,  Mr«  Serjeant  Lciwe^  and  Mr.  Serjeant  P^ake^  in  mt^ 
'port  of  the  rules,  iraggested,  that  although  it  bad*  been 
said^  that  if  the, annuities  in  question  were  set  aside,  It 
tmigbt  lead  to  alarming  consequences  to  otbers,  yet  tbat 
it-wotlld  ba^ra  an'altogifftfa^  different  effect,  and  tend  16 
die  benefit  of  the  pidblic  at  largeJ  At  ail  eventisi,  theise  ap- 
plications were  made  to  the  equitable  jurisdiction  of  the 
Court,  who  were  empowered  either  to  set  aside  the  annof^ 
ties  altogether  or  «u6  modo^  as  was  done  in  the  cases  df 
CarroU  v.  Qoold  (a),  and  Williamson  v.  Gootd  (b), 
wt.  on  payment  to  the  grantees  of  what  might  eventually 
be  found  to  be  due  to  them  from  the  defendant  in  respect 
of  principal  and  interest,  on  an  account  being  taken  be- 
fore the  Prothonotary.  The  Court  can  only  be  required 
to  grant  an  issue  in  cases  of  doubt  or  uncertainty,  or  where 
tbeir  conscience  cannot  be  satisfied  by  the  facts  laid  be- 
\jfbre  them ;  but  here  the  Legislature  have  given  them  a  par- 
rticular  jurisdiction  by  statute,  to  relieve  grantors  of  annui- 
^sfroti  those  pecuniary  difficulties  in  which  they  may  have- 
>iliy^i^dr>|)iems0lves  by  misfortune  or  imprudence.  Hb^ 
'tJ9ililii^(|mop6iUe:|^K!$9  »as  it  was  tfamr  du^to-fait^ 

(a)  Anie»  VM.' VII.  Sai.-r-*K^)  ^^^^*  1^- 
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dnt  ibe  monies  entrusted  by  themto  Howmr4i^Gibh$  .|8g8^ 
hftd  been  dol  j  and  actually  paid  over  to  the  grantor  of  Cotbhtbt 
the  annaity ;  and  as  they  neglected  to  do  so,  they  are  cmampvbti. 
dearly  responsible  for  the  acts  of  their  agents.  There 
can  be  no  doubt  but  that  Howard  Sf  Gibbs  were  eqvally 
ihe  agents  of  the  plaintiffs  as  the  defendant,  for  Ikey 
^ers  specially  entrusted  by  the  former  to  lay  out  their 
monies  in  rarioos  transactions  by  way  of  annuity,  preyious- 
ly  to  the  advance  to  the  defendant,  or  execution  of  the 
tieeds  kk  question,  and  they  acceded  to  the  arrangements 
/psopoand  by  them.  Whether  there  has  been  an  ille- 
gal retainer  or  not,  must  depend  on  all  the  circum- 
stances as  disclosed  by  the  affidavits,  and  the  relative  situa- 
INM  of  the  parties.  It  has  been  no  where  denied,  that 
Momard  8f  6ibb$  did  not  retain  9/.  per  eemt.  by  way  of 
I,  or  that  the  plaintifiii  had  not  deposited  various 
^ith  than  for  general  purposes,  independently  of 
any  tnuisaction  between  them  and  the  defendant.  Besides 
whi<A,both  the  plaintiffs  have  admitted  their  authorising  this 
particulartraasaction.  No  restriction  was  imposed  on  How» 
mrd^  Gibbs  BB  to  the  terms  on  which  the  annuities  were  to 
be  paid,  they  were  consequently  vested  with  an  authority 
to  enter  into  a  contract,  whether  legal  or  illegfal ;  and 
wherever  an  agency  is  created,  and  any  transaction  takes 
place  in  the  course  of  such  agency,  the  principal  is  bound, 
although  the  agent  may  exceed  the  authority  originally 
given  him;  and  if  such  agent  be  guilty  of  fraud  or  mal- 
practice, the  principal  has  his  remedy  against  him.  In 
Paley's  Principal  and  Agent  it  is  said  that  (a)  ^  if  a  man 
enqiloysan  agent  in  the  commission  of  a  fraud,  he  is  clearly 
liable  for  it  himself;  as  if  a  goldsmith  by  his  servant  put 
off  counterfeit  plate:  and  employers  are  also  civilly  liable 
tn  frauds  committed  by  their  servants  or  agents  without 
authorit}^  if  done  in  the  course  of  their  employment.** 

(«)  Page  194,  lit  Edit. 
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Mrw  Jiiitiee  Parr  (in  the  Rbwnce  of  Lord  Chief  Justice  IMS- 
DuUa$)  OB  this  day  delivered  the  judgment  of  the  Coart  Cotbmtbt 
as  follows :.» These  two  cases  are  so  similar  in  iacts  and 
drctimstances,  and  the  questions  arising  in  each  resemble 
each  other  so  nearly,  that  the  Court  are  of  opinion  that 
one  judgment  only  is  requisite  to  be  pronounced;  marking, 
however,  such  differences  as  may  exist,  to  distinguish  the 
one  from  the  other. 

"The  rules  in  effect  call  on  each  of  the  plaintiffs  to  shew 
cause,  why  the  several  annuities  granted  by  the  defendant 
Sir  7%(mui8  Ckampneys  should  not  be  set  aside,  and  the 
several  deeds  by  which  they  are  secured  should  not  be 
jlelirered  up  to  be  cancelled,  on  the  alleged  ground,  that 
part  of  the  consideration  money  was  retained.  This  ob- 
jection is  applicable  to  both  cases,  but  in  Coventry  v. 
CkampneySf  another  objection  was  taken  peculiar  to  it- 
self, viz.  that  the  memorial  was  defective  in  having  omit- 
ted to  state  the  name  of  the  plaintiff  Cavenityf  as  one  of 
Ae  parties  beneficially  interested,  and  by  whom  the  an- 
nuity was  to  be  received.  Another  objection  was  origin- 
ally taken  in  both  cases,  namely^  that  the  place  of  abode 
of  one  of  the  witnesses  was  not  sufficiently  stated  or  set 
forth  inr  the  memoriali  but  which  was  most  properly  aban- 
doned by  the  defendant's  counsel,  as  it  was  impossible  to 
sustain  such  an  objection  in  either  of  these  cases  after  the 
determination  of  this  Court  in  St.  John  v.  Champneys^  in 
Ae  course  of  the  last  Michaelmas  Term  (a). 

What  then  are  the  real  facts  as  deducible  from  the  vari- 
ous affidavits  applicable  to  both  these  cases,  without  going 
dirough  a  minute  detail  of  all  the  particular  circumstances 
which  characterize  eachf It  is  sufficient  to  observe  ge- 
nerally, that  it  appears  that  an  enormous  sum  of  money 
being  wanted  by  the  defendant,  an  application  was  made 
by  his  own  agent  Burton  to  Messrs.  Howard  4r  Oibbs, 
ftr  die  purpose  of  procuring  pecuniary  assistance;  and  it 

{a)  Anie^VohVn.  9Wt. 


w^L      if  poflitiTely  iworn  and  not  dehied,  that  hesidM  191.  per 
CoviNTBT     ^^^^^  ^  |]^Q  amount  of  the  interest  to  be  paid  on  Ibt  in- 
Chamf^itb.    nuityi  an  agreement  was  entered  into,  by  which  tbe  de- 
fendant was  to  pay  them  a  commission  of  9/.  per  cent. 
as  procuration  money,  for  effectuating  tbe  loan.    It  is-  also 
sworn,  that  a  commission  at  that  rate  was  deducted  and 
retained  by   Gibbs  at  the  very  time  the  annuity  deeds 
were  executed ;  so  that,  without  speaking  of  other  larg^ 
sums,  it  appears,  according  to  Gibbs*8  account,  that  there 
was  in  this  transaction  alone  only  778/.  out  of  62002.  ac- 
tually paid  or  adranced  to  the  credit  of  the  defendant  or 
received  by  him,  the  remainder  of  the  consideration  mo- 
ney amounting  to  54371.  being  on  various  pretences  re- 
tained  and  kept  back.    All  this  is  in  effect  admitted,  as  it 
has  not  been  denied  by  the  affidavits  of  those  who  were 
competent  to  negative.or  repudiate  it,  a|id.  who  al<^ could. 
Imve  given,  the  Coprt.a  full  or  satisfacfpiy  explaDfttioa^ 
Mo  account  ban  been  rendered,  although  it  was  adverted, 
to  in  the  course  of  the  argument,  but  as  it  was  not  annex- 
ed to  either  of  the  affidavits,  the  Court  could  not  attenA 
to  it  consistently  with  their  duty ;  and  if  such  an  account; 
could  have  been  given,  it  ought  to  have  been  exhibited 
to  the  Judge  at  the  time  such  affidavits  were  sworn^  who 
might  have  inspected  them  with  attention  and  scrutiny. 
But  as  this  was  not  done,  the  rule  of  law  de  non  apparent 
iibus  et  non  existentibus  eadem  est  ratio,  in  strictness  most 
forcibly  applies. 

Gibbs  indeed  has  sworn,  that  the  whole  of  the  con- 
sideration money  was  really  and  bond  fide  paid  by.  him 
into  the  proper  hands  of  the  defendant.  So,  the  ifit- 
nesses  who  were  present  at  the  execution  of  the  deeds, 
^.||ave  sworn  that  they  saw  the  money  paid,  a^d  that 
no  part  of  it  was  to  their  knowledge  returned,  at^:tlM»t 
,time,  or  in  their  presence.  But  the  Court  must  look  at 
the  machinery  and  iniquity  practised  in  tfanaactioiis  of 
iifis  nature,  and  it  i»  .iiii|i^m|^  lift  tos^bul  1^  tbiyis  a 


% 
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Tepetilion  of  the  numerous  subterfuges  tbat  of  late  have       ^}^^'  , 
been  so  improperly  resorted  to.    Witnesses  were  not  only     Coviktbt 
necessary  to  attest  the  execution  of  the  deeds,  but  to  see  the    CBAMPNiTt. 
consideration  money  paid  orer  by  the  one  party,  and  re- 
ceived by  the  other;  but  it  appears  that  as  soon  as  the  wit- 
nesses saw  the  deeds  executed  and  the  money  laid  down, 
they  left  the  room.    Why  did  they  not  wait  and  see  the 
defendant  put  it  in  his  pocket  and  go  away  with  it,  and 
why  3id  they  not  make  such  a  statement  on  oathf  The 
reason  is  evident,  namely,  because  there  was  a  secret  trans- 
aefiKHi  to  take  place  immediately  afterwards  between  Oihb$ 
anil  the  defendant,  and  accounts  and  reckonings  were  then 
tobe  gone  into,  at  which  no  human  being  but  themselves  was 
bbe present;  and  it  is  not  pretended  that  a  moment's  inter- 
ial  elapsed  betw/een  the  execution  of  the  deeds,and  the  re- 
turn of  the  money  by  the  defendant  to  Gibbs^  when  the  ac» 
coontsbetween  them  were  adj  usted  and  finally  settled.  Oibbs 
m  his  affidavit  most  guardedly  swears,  that  after  the  pay- 
ment to  the  defendant,  (that  must  be  taken  to  be  immedi-   . 
ately  after  the  money  was  paid  into  his  hands),  the  accounts 
between  them  were  settled,  and  that  5427/.  was  there- 
upon paid  by  the  defendant  to  him.    This,  therefore,  puts 
Wi  end  to  all  those  supposed  cases  which  may  be  put  as 
^  a  party*s  going  off  with  the  money,  and  settling  the  ac- 
^nrant  at  a  siibsequent  period;  and  to  which  it  may  be 
rally  answered,  that  the  Court  in  cases  of  this  descrip- 
ion  will  look  at  all  the  facts,  and  each  particular  cireum- 
tance  attending  them ;  and  they  would  ill  discharge  their 
uty  if  they  were  to  act  on  supposition,  and  not  on  proofs 
'"^vhich  are  brought  before  them  on  affidavit,  and  which 
^^ve  not  satisfactorily  answered  or  contradicted.    On  these 
^grounds,  we  are  clearly  of  opinion  that  the  judgments  in 
Itoth  these  cases  have  been  attempted  to' be  si6taified  by 
ingenious  pretences  and  surreptitious  practices,  which  it 
was  the  object  of  the  former  and  present  statutes  r^ative 
t6  die  granting  of  annuities' to  put  down  and  p^^i^  toiiSl 


-■   » 


^A  CA8B8  IN  TRINITY  T^RM, 

^}^f^^  which  hare  ubw  been  in  existence  for  nearly  half  a  centti- 
Covpif TET  ry ;  and  if  we  were  to  shut  oar  eyes  against  snch  practicest 
CBAMMTSTf*  ^^^  subterfuges  as  these,  it  would  tend  to  make  erery  in- 
discreet or  profligate  young  man,  or  improvident  person^ 
(in  which  latter  description  the  defendant  may  be  c1assed)t 
a  dupe  or  prey  to  the  most  nefarious  and  wicked  practices. 
In  stating  thus  much,  we  do  not  run  counter  to  the  deci* 
sions  of  the  Court  of  King\  Benchf  or  to  former  cases  de« 
tmnined  in  this  Court;  where  it  has  been  held,  that  the 
clause  of  the  statiite  53  Geo.  3,  now  under  consideration^ 
isnoi imperative  on  the  Court  to  set  aside annuitieSv;  they, 
will  only  do  so  when  there  is  any  fraud,  pretence,  erclear  da* 
sign  to  keep  back  the  real  truth  of  the  transaction,  or  con-« 
ceal  cireumstancea  or  facts  which  ought  to  be  disclosed  to 
them ;  but  they  will  not  interfere  in  cases  of  mere  mistake,  or 
inadvertence,  or  where  the  circumstances  are  clearly  and  sa- 
tisfactorily explained,  as  in  Cook  Sf  Cheek  v.  Tower  {a),  in 
this  Court;  and  Barber  v.  Gamson  (&),  and  Girdlestone  v. 
Allan  (c).  Here,  however,  it  has  been  said,  that  both  the 
plaintiffs  are  perfectly  innocent,  that  they  have  denied 
all  privity  or  knowledge  of  keeping  back  or  retaining 
any  part  of  the  consideration  money ;  and  that  if  any  mo- 
ney was  retained,  it  was  done  by  Howard  S;  GibbSf  who 
were  the  agents  of  the  defendant,  and  not  of  the  plaintiflbi 
and  therefore,  that  die  defendant  must  look  to  them  only, 
and  be  liable  for  their  misconduct,  and  more  particularly 
so,  as  these  applications  were  not  made  to  the  Court  until 
after  the  death  of  Gorton.  If  the  charge  had  been,  that  be 
had  negotiated  this  business  himself^  or  been  present  when 
the  money  was  paid,  and  could  if  alive  have  given  any  ac- 
<x>unt  of  the  transaction,  it  would  have  been  for  the  Court 
to  consider  whether  they  would  have  interfered  after  his 
death;  but  this  case,  as  put  by  the  plaintiff's  counsel,proce6ds 

(a)  1  'numt  ays.'        '(6)  4  Barn.  &  Aid.  tel>  (o)  t  BtnLfc 

Cfea.  f  1.  ^.  O,  a  Dow^a  Ryk  teo. 
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entirely  oit  the  ground  that  hoi  OoriimjM  Ibnnf^  oonld  have- 

B^rcn  DO  satisfactory,  explanation ;  and  the  length  of  time     Cotihtbt 

which  has  elapsed  since  the  annuity  was  granted,  is  not    Chaimsvk 

sofficient  to  raise  that  constructive  limitation  which  the 

Court  have  in  some  instances  been  disposed  to  adopt* 

Before  we  proceed  to  examine  the  law  of  the  case,  it 
may  be  proper,  in  the  first  place,  to  see  what  the  facts  are 
at^lo  the  agency.  Were  then  Messrs  Howard  ^  Oibbg- 
^^igents  of  the  defendant  or  of  the  respective  grantees 
of];thoannuitiesf  On  the  affidavits,  the  Court  do  not  en* 
t^rtain  any  doubts  as  to  this  point,  nor  can  any  unbiassed  or 
mprejodiced  person  do  so.  It  is  satisfactory  to  draw  the 
coDcliisioEi  as  to  this  fact,  from  the  affidavits  filed  on  the 
piMTtsof  the  plaintiffs  themselves.— ftcr^on  the  former,  but 
now  discarded  agent  of  the  defendant,  states,  that  he  was 
employed  as  such  agent,  and  that  he  applied  to  Howard  Sf 
Qibb$  on  the  defendant's  behalf;  and  Gibbs  swears  in  his 
affidavit,  that  the  defendant  by  or  through  Robert  Burton^ 
hii  agent  in  that  behalf,  applied  to  him  and  his  partner 
Howard^  to  raise  money  for  the  defendant  by  way  of  an- 
nuity. It  must  be  also  observed,  that  Burton  was  the 
general  agent  of  the  defendant,  he  acted  in  the  management 
of  his  affairs,  and  negotiated  the  whole  of  the  business  re- 
lative to  the  annuities  in  question,  as  well  as  those  previ- 
ously g^nted.  But  it  has  been  said,  that  Howards^*  Gibbs 
were  also  the  agents  of  the  defendant  Sir  Tlioman 
Ckampneys.  This  however  is  contradicted  by  all  the 
fiicts*  They  were  clearly  and  evidently  the  authorised 
agents  of  both  Gorton  and  Coventry 9  not  only  in  this  parti- 
ealar  instance,  but  in  general  annuity  transactions.  The 
CSoart  are  here  assuming  what  they  wish  to  believe,  name'^ 
Ig,  that  Coventry's  affidavit  is  true.  What  then  are  the 
iicts  sworn  to  on  the  face  of  that  affidavit?  That  he  re- 
sided in  the  town  of  Bedfordf  for  the  last  twenty-two 
jeaifr  ^^^  ^^^^  ^  place  of  great  trust  and  confidence  un- 
der Crovernment,  and  that  he  ha4  never  been  conaai^ted 
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^^^  with  SawardSf  Qihbs  in  money  matters,  except  as  th^«ki 
GovttfTftT  before  mentioned,  and  matters  of  a  like  nature.  Now  the 
CsAXPirBra.  matters  before  mentioned  being  in  regard  to  the  purchase 
of  annuities,  if  there  be  any  meaning  in  language,  it  must 
of  necessity  be  inferred  that  they  had  been  before  employ- 
ed or  concerned  in  negotiating  annuities  for  him;  adid 
more  particularly  so,  as  in  the  former  part  of  the  same  affi« 
davit,  he  (CoverUry)  states,  that  ^^  Howard  6^  6t&2«  having 
in  their  bands,  previously  to  this  transaction,  a  balance  of 
his,  amounting  to  12002.  to  be  laid  out  by  way  of  annuity, 
he  authorised  them  so  to  dispose  of  it."  From  this  state- 
ment it  is  evident  that  there  was  a  running  account  be-^ 
tween  these  partied,  and  if  this  does  not  constitute  ^.  confi- 
dential agency,  in  fact,  as  between  Howard  ^  Gibbs  and 
the  plaintiff  Coventry^  it  can  scarcely  be  contemplated  what 
state  of  facts  will  constitute  such  a  relationship. 

As  against  Ooriofi,  the  feet  as  to  the  agency  of  Howard 
Sf  Gibbs^  is  fer  stronger  and  more  convincing  and  strik- 
ing. There  being  no  affidavit  from  him,  two  books  of 
account,  which  have  never  been  out  of  the  hands  of  one 
of  the  Judges  of  the  Court,  were  referred  to  in  the  afli- 
davit  made  by  his  executor,  and  marked  by  the  initials 
of  my  Lord  Chief  Justice,  as  having  been  exhibited 
before  him,  when  that  affidavit  was  sworn,  and  which 
consequently  form  a  part  of  this  case.  On  examin- 
ation we  find  there  is  a  regular  pass  book,  similar  to  s 
banker's,  between  Gorton  and  Howard  Sf  Gibbs,  Tb^t 
entries  for  three  or  four  years  pa^t,  are  njiade  therein,  re- 
specting the  purchase  and  payment  of  a^niiitie^,  with  a  re- 
gular debtor  and  creditor  account;  and  in  one  of  the  pages 
on  the  debit  side  of  the  account,  two  annuities  besides  the 
present  are  mentioned  and  inserted,  and  on  the  corres- 
pondent credit  side^  no  less  than  six  other  a^iiuities  are 
mentioned  as  having  been  negotiated  by  Howard  Sf  CKbbs 
for  and  on  account  of  Gorton.  Notwithstanding  the^fore, 
all  that  has  been  said,  it  would  be  absurd  for  the  Ckrart 
to  shut  their  eyes  against  so  strong  and  powerfnl  a  body 
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^ir 


^^eridenee.     Still,  however,  it  has  been  most  strenuously       J^^^^ 

^omteiided,  that  even  admitting  that  Howard  Sf   Gibbs     CoyiNTKr 

were  the  agents  for  both  these  plaintiffs,  yet,  as  the  latter    cbamp'nets 

had  BO  knowledge  of,  or  were  not  even  privy  to  the  transac- 

tioiit  and  from  which  they  individually  derived  no  benefit, 

they  <*Mnot  be  answerable  or  amenable  for  the  acts  or  mis- 

coodoct  of  their  agents :  and  it  has  further  been  said,  that  ^ 

if  the  Court  interferes  in  these  cases,  they  will  erect  and 

eottrtitute  »*  tribunal  to  themselves,  and  far  exceed  the 

'pe#eft  with  which  the  law  intended  them  to  be  invested. 

b  answer  to  the  last  part  of  this  remark,  it  is  sufficient 

ftr  Mtd'say,  that  the  Legislature  have  cast  this  power  upon 

as;  and  that  we  cannot  refuse  to  exercise  it.     It  has  been 

tMt  aacffiilly  and  beneficially  exercised  by  Courts  of 

law,- ever  since  the  year  1777,  when  the  first  statute  rela- 

tiVe  to  traisactions  of  this  nature  was  framed  and  passed. 

U'hilaheeii  furiber  urged  that  the  68  Geo.  3,  did  not  mean 

to'irvoid  or  vacate  an  annuity  on  account  [of  a  retainer  by 

a  Ikiere  stranger,  or  agent  to  the  grantee,  unless  it  were 

done  under  his  immediate  influence,  or  by  his  direction. 

How  does  that  observation  apply  as  far  as  regards  the 

grantees  in  both  these  cases  f   Hotoard  Sf  Gibbs  were  so 

far  from  being  strangers  to  them,  that  they  were  their 

avowed  and  confidential  agents.     The  plaintifiTs,  as  such 

grantees,  were  living  at  a  distance,  and  left  monies  in  their 

bftnds,  to  be  dealt  with  by  them,  for  the  express  purpose 

ef  purchasing  annuities.     By  the  facts  which  *have  been 

blrooght  before  the  Court,  Howard  S^  Gibbs  are  the  only 

avowed  and  ostensible  persons ;  and  the  defendant  cdii- 

tracted  to  secure  annuities  to  such   persons  as   shoifid 

be  nomiQ^ted  and  appointed  by  them :  and  it  appears  by  the 

affi^vjta,  that  the  consideration  monies  were  to  be  subject 

to  o^rlain  deductions,  imposed  and  to  be  made' f^y  tl|em,'l^s 

thcureiii  mentioned.    If.  persons  purchasing  annii|ties  will 

eat^Mt'theii'  concerns 'tod  monies  to 'the  hands  of  such 

f^tioMkiB Howard ^tfiib8^\6heAiiiH  'Mtlklxii  tliem  for  a 
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l^f^'  particular  purpose,  there  can  be  no  impropriety  or  hardshi|» 
CovfiNTBT  in  saying,  that  tbey  must  be  civilly  responsible  for  the  acts 
CwAVPNBTf.  0^  su<^^  agents  in  the  course  of  that  employment.  We 
have  been  pressed  to  direct  an  issue  for  the  purpose  of 
making  further  inquiry  into  the  facts  of  these  particular 
cases.  There  can  be  no  doubt  but  that  the  Court  haviel 
authority  so  to  do,  but  they  may,  notwithstanding,  exercise 
theirown  summary  jurisdiction  when  granted  to  them  by  the 
Legislature,  except  in  cases  of  disputed  facts,  or  contra* 
dictory  affidavits,  where  they  might  not  be  enabled  of 
themselves  to  arrive  at  an  immediate  or  satisfactory  conclu- 
sion ;  or  might  wish  to  relieve  their  minds  from  any  per- 
plexity or  doubt:  in  which  latter  instances,  they  are  em-^ 
powered  to  send, to  the  best  tribunal  for  the  developement 
of  such  facts,  viz.  a  jury  of  the  country.  Here,  however, 
no  such  difficulties  arise  on  the  facts  which  have  been 
presented  to  the  Court  on  the  affidavits  which  have  been 
made  in  opposition  to  that  of  the  defendant,  on  which  the 
above  rules  were  granted;  and  if  we  should  feeiourselFcsin- 

I  competent  to  decide  in  a  case  circumstanced  as  the  present 

appears  to  be,  we  should  be  unfit  to  do  so  in  any  other 
instance,  where  an  application  may  be  made  to  us  to  exer- 
cise our  summary  jurisdiction.  As  to  the  law  of  the  case, 
where  is  the  difficulty  or  novelty  of  the  application  f  Why 
have  none  of  those  fearful  consequences  wliich  have  now 
been  apprehended,  in  case  these  rules  should  be  made  ab- 
solute, been  never  anticipated  before;  when,  during  the  last 
fifty  years,  the  acts  of  an  agent,  where  they  have  amount- 
ed to  fraud  or  mal-practice,  have  been  considered  and 
taken  as  granted  to  be  civilly  binding  on  their  principalsf 
It  is  true  the  word  agent  is  not  to  be  found  in  either  of  the 
statutes  relating  to  transactions  of  this  nature,  yet  in  the 
case  of  the  Duke  of  Bolton  v.  Williams  (a).  Lord  TAvr- 
lotv  in  the  first  instance,  and  Lord  Loughborough  (who 
was  the  author  and  framer  of  the  first  of  the  statutes  rela- 

(a)  a  Vet.  JuDf.  138,  15S.  &C.4  Bro.  Chan.  Cat.  «97. 
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tire  to  annuity  transactions  (a),)  afterwards,  on  the  re-hear* 
ing  of  that  case,  held  the  grant  of  an  annuity  Toid,  and 
ordered  it  to  be  set  aside,  because  the  memorial  did  not  CHiMPKBTi. 
set  forth  the  name  of  the  agent  as  well  as  the  principal, 
although  it  was  not  required  by  the  terms  of  that  statute. 
The  case  of  the  Duke  of  Bolton  v.  Williams^  was  after* 
wards  adopted  and  approved  of  by  Lord  KenyoUf  in  Dal^ 
mer  v.  Barnard^  where  his  Lordship  observed  that  (b) 
**  if  the  parties  were  dissatisfied  with  the  decision  in  that 
case,  they  might  have  questioned  its  propriety  in  the  House 
of  Lords  by  appeal;  and  that  the  Lord  Chancellor  there 
said,  that  the  statute  required,  and  that  it  was  essential  to 
the  justice  of  the  case,  that  the  name  of  the  agent,  as 
well  as  the  principal,  should  be  set  forth ;  that  the  whole 
re$  gestas  might  appear  for  the  sake  of  a  direction  to  every 
quarter  from  whence  information  might  be  collected.  That 
the  Legislature  foresaw  that  much  mischief  was  done  by 
efiecting  transactions  of  this  kind  in  a  private  room, 
where  the  money  was  paid  by  an  agent,  who  received  a 
large  premium,  while  the  person  actually  advancing  the 
money  was  in  an  adjoining  room;  and  that  if  the  agent's 
name  were  not  disclosed,  so  that  recourse  might  be  had 
to  him  to  know  what  really  passed,  the  truth  could  not  be 
obtained,  since,  in  such  case,  the  principal  not  being  pre- 
sent, could  not  give  all  the  information.''  His  Lordship 
diere  appears  to  have  anticipated  this  very  case.  This 
therefore  shews  that  all  the  transactions  in  a  proceeding 
of  this  nature  should  be  fully  stated,  and  thai  the  acts  of 
the  agent  as  well  as  the  principal  ought  to  be  before  the 
Court,  although  the  word  agents  is  not  mentioned  in  the  sta- 
tutes above  alluded  to;  and  more  especially  so,  as  it  was 
thought  necessary  to  enquire  into  their  acts,  as  well  at  law  as 
ia  equity,  by  the  previous  decisions  of  Dalmer  v.  Barnard 
and  the  Duke  of  Bolton  v.  fFilliams.    The  late  case  of 

(m)  17  Of,  S,  c.  «6. {b)  7  Term  Rcfk  tM. 

y2 
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-jy^-  Mootham  v.  How  (a),  is  also  of  the  strongest  possible 
Coventry  weigbt,  and  IS  of  itself  a  decisive  aathority,  on  which  the 
Cu  AMPNBT8.  Court  may  act  in  the  present  instance.  There,  although  the 
Court  refused  to  set  aside  an  annuity,  on  the  ground  that 
the  attorney  or  agent  for  the  grantor^  at  the  time  of  the 
payment  of  the  purchase  money,  deducted  and  kept  an 
unreasonable  part  of  it  for  the  ex  pence's  of  the  deed,  yet 
it  was  most  correctly  observed  by  the  Court  **  that  the 
question  depended  wholly  on  the  retainer,  and  that  if  the 
person  detaining  had  been  the  attorney  of  the  grantee^  he 
must  have  accounted;  but  that  where  he  was  the  attorney  for 
the  grantor,  it  was  different/'  The  cases  of  Groom  v. 
Champneys  f ,  and  Williamson  v.   Goold  (b)  are  to'  the 

(a)  7  Taunt.  596. (6)  Ante,  lOg. 

*Mr  Serjeant  Lawes  in  Michaelmas  Term,  1821»  obtained  a  rule 
to  shew  cause,  why  the  judgment  which  had  been  entered  up  in  this 
'^ause,  might  not  be  vacated,  and  the  annuity  deeds  delivered  up  to  be 
cancelled,  on  the  ground  that  Messrs.  Howard  jr  Gihbs,  although  stated 
to  be  the  mere  agents  of  the  grantor  and  grantee,  had  in  fact  advanced  the 
consideration  money  to  tlie  defendant  out  of  their  own  pockets^  and 
had  deducted  or  retained  9'.  per  cent  by  way  of  commission,  at  the 
time  the  annuity  was  granted:  and  he  relied  on  the  c^ae  of  Broomhead 
V.  Eyre  (a)  where  it  was  held  that  a  solicitor,  who  advanced  his  own 
money  on  the  purchase  of  an  annuity,  was  not  entitled  to  any  fee  for 
commission,  and  that  if  any  pari  of  the  consideration  money  were  re- 
turned to  him  by  the  grantor  as  a  charge  for  such  commissioo,  the 
Court  would  set  aside  the  annuity  deeds. — It  was  also  objected  that 
the  memorial  was  defective  in  not  setting  out  the  names  of  all  the  par- 
ties by  whom  the  annuity  was  to  be  beneficially  received,  according 
to  the  provisions  of  the  statute  53  Geo.  S,  c.  141. 

Mr.  Serjeant  Lens  and  Mr.  Serjeant  Onslow,  in  Hilary  Term,  1829, 
shewed  cause  on  affidavits,  stating  that  all  the  consideration  money 
was  bonA  fide  paid  to  the  defendant  at  the  time  the  deeds  were  exe- 
cuted, in  terms  similar  to  the  present  case.  And  Mr.  Serjeant  Lames  and 
Mr.  Serjeant  Peake  having  been  beard  in  support  of  the  rule,  the 
Court  ordered  it  to  be  made  absolute,  on  the  terms  of  the  defendants 
repaying  to  the  plaintiff  the  sum  actually  advanced  to  and  received 
by  the  former,  with  interest,  at  the  rate  of  5/.  per  cent,  from  the  time 
^  of  making  such  advance,  the  amount  of  which  was  to  be  ascertained  by 

the  Prothonotary. 

(a)  5  Terra  Rep.  597. 
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tame  effect,  and  the  Court  think  that  if  tliey  did  not  put  ISQS^ 
the  construction  on  the  statute  they  now  do,  the  parties  CovENxmY 
would  have  an  opportunity  of  doing  the  very  thing  the  CHAiipji«Yf. 
S3  Geo.  3,  meant  to  prohibit,  and  that  it  would  virtually 
operate  as  a  repeal  of  that  statute ;  for  the  grantees  would 
take  care  never  to  mix  themselves  up  with  the  transaction, 
bat  by  living  at  a  distance,  and  employing  such  men  as  How- 
ard Sf  Gibbs  to  invest  their  monies  in  annuities,  it  would 
put  it  completely  in  the  power  of  the  latter  to  commit  the 
most  nefarious  frauds  on  improvident  and  unwary  persons 
in  want  of  pecuniary  aid,  either  through  their  own  miscon- 
duct or  extravagance;  and  to  protect  whom  the  statute  was 
passed :  and  its  beneficial  and  salutary  objects  would  be  al- 
together frustrated  and  defeated,  if  the  construction  now 
contended  for  by  the  grantees  of  the  annuities  in  question 
were  to  prevail.  Whether  the  statute  be  remedial  or 
penal,  the  Court  need  not  now  discuss*  It  is  sufficient  to 
say,  that  it  was  intended  to  prevent  and  suppress  frauds, 
and  in  construing  statutes  of  this  description,  it  is  a  funda* 
mental  principle,  that  they  are  to  be  liberally  and  bene- 
ficially expounded,  and  this  distinction  is  taken  by  one  of 
our  best  text  writers,  namely^  that  (ci)  "  where  the  statute 
acts  upon  the  offender,  and  inflicts  a  penalty,  it  is  then  to 
betaken  strictly:  but  when  it  acts  upon  the  offence,  by 
setting  aside  the  fraudulent  transaction,  there  it  is  to  be 

construed  liberally." On  these  principles,  as  well  as  the 

reasons  before  stated,  the  Court  are  of  opinion  that  these  an- 
nuities cannot  be  supported;  and  although  it  has  been  said, 
on  the  one  hand,  that  if  they  are  set  aside,  the  most  dreadful 
consequences  may  follow,  and  innocent  persons  be  wholly 
ruined,  yet  we  think,  on  the  other,  (and  we  have  not  come 
to  this  conclusion  without  much  deliberation,)  that  our  de- 
cision will  better  accord  with  the  object  of  the  Legislature, 
and  be  most  subservient  to  the  public  welfare  and  the  best 
interests  of  mankind. 

(a)  Bl.  Com.  vol.  1,  Page  88. 
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This  general  reasoning  extends  to  both  these  cases :  and 
as  to  the  second  objection  which  applies  to  Coventry's  annui- 
ty only,  viz.  thai  his  name  is  not  inserted  in  the  memorial 
as  a  person  beneficially  interested,  there  appears  to  be  a 
considerable  degree  of  nicety  and  doubt;  but  having  formed 
the  opinion  just  delivered  on  the  first  and  principal  ques- 
tion, we  think  it  unnecessary  to  come  to  any  determination 
on  the  second. 

As  the  statute  has  given  a  discretion  to  tlie  Court,  eith^ 
to  make  the  rule  absolute  generally,  or  on  terms,  or  to  dis- 
charge it  altogether,  according  to  the  circumstances  of  each 
particular  case ;  we,  in  the  exercise  of  that  discretion,  think 
these  cases  fall  within  the  second  class,  and  that  both  rules 
must  be  made  absolute  on  the  defendant's  paying  such  a 
sum  for  principal  and  interest,  as  the  Prothonotary  shall 
find  due  to  the  grantees  upon  taking  an  account  between 
the  parties,  as  in  the  late  cases  of  Groom  v.  ChampneySf 

and  Williamson  v.  Goold; and  on  these  terms,  both  rules 

must  be  made 

Absolute. 


Tuesday, 
June  \7th. 


In  re  Isaacson,  Clark,  and  Brookes. 


Where  an  at-  JMr.  Serjeant  Vaughan  having 'moved  for  the  Prothono- 
Conr^  having  tary's  report  in  this  matter —  Mr.  Prothonotary  fFatlingtan 
been  foand  bj  gfated,  that  sincc  the  direction  of  the  Court  at  the  con^ 
tarj  to  be  in  menccment  of  the  Term  (a),  he  had  examined  the  books 
contempt  for      ^j^j^j^  ^^^^  ^y^^^  nieAeA  to  belong  to  Brookes,  and  that  on 

allowing  ano-  ^  .^    o 

ther  persoD  to  a  careful  and  attentive  inspection,  they  had  tended  rather 
Same 'who  had  ^^  Criminate  than  exculpate  him,  and  he  reported  all  die 
not  been  ad-      parties  to  be  in  contempt. 

mitted  an  attor-    ' 

nej,  the  Court  ordered  the  former  to  be  struck  off  the  roll,  and  the  latter  to  be  committed  t» 

the  Fleet  Pri»on  for  three  monthf. 

(a)  Ant9,  219. 


Ill  re. 
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Mr.  Jastice  Park,  (Lord  Chief  Justice  Dallas  not  being  J^^^ 
ID  Court),  addressing  himself  to  Brookes  and  Isaacson^  Ibaacbov 
(Clark  being  absent  from  indisposition),  observed,  that 
after  a  full  and  minute  investigation  of  all  the  circum- 
stances with  which  they  were  charged,  the  officer  had 
reported  them  to  be  in  contempt.  That  it  was  the 
boonden  duty  of  the  Court  to  see  that  justice  was  pure* 
ly  administered,  and  not  abused  by  parties  who  were  not 
qualified  to  act  as  its  officers  or  members,  or  by  those  who 
bad  been  guilty  of  misconduct  or  maUpractice  in  the  exm 
ereise  of  their  duties  as  such  officers.  As  it  now  appeared 
thai  Clark  was  not  an  attorney  of  this  Court,  it  could 
exercise  oo  jurisdiction  over  him,  and  he  was  consequently 
^tilled  to  his  discharge.  But  as  Isaacson  had  been  guiU 
ty  of  an  offence  which  had  been  prohibited,  and  marked 
Dot  by  statute  (a),  the  Court  felt  no  difficulty  in  ordering^ 
him  to  be  struck  off  the  roll.  With  respect  to  Brookes^ 
as  it  appeared  that  he  had  carried  on  practice  as  an  attor« 
ney  in  the  name  of  Isaacson,  he  not  having  been  admitted 
as  such,  he  was  liable  to  be  imprisoned  for  any  time  not 
exceeding  one  year  (6) ;  but  as  it  appeared  that  he  was  al- 
ready in  custody  of  the  Marshal  of  the  Court  of  King*s 
Bench  (c),  who  had  sentenced  him  to  be  committed  for 
three  months;  the  Court,  in  the  exercise  of  their  discre- 
tion, ordered  him  to  be  remanded  to  such  custody  until 
the  expiration  of  that  period,  in  pursuance  of  such  sen- 
tence ;  when  he  was  to  be  handed  over  to  the  Warden 
of  the  JF'leei  for  the  further  term  of  three  months,  so  as  to 
complete  the  period  of  six  months  from  the  first  day  of 
his  imprisonment  under  the  sentence  of  the  Court  of  K.  B. 
and  the  rule  was  ordered  to  be  drawn  up  accordingly. 

(«)  ^  Geo.  2,  c.  «S. (A)  See  «2  Geo,  2,  c.  46. (c)  He  was 

brought  up  to  this  Court  under  a  writ  of  kaheu  corpus. 
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Tuesdtttf, 
June  \7th' 

The  exemplifi- 
cation of  a  re- 
coverj  may  be 
aroeodcd,  by 
transposing  tbe 
words  ''In  in- 
bound com- 
mon," from  a 
line  where 
they  had  been 
inadvertently 
inserted,  to 
their  appropri- 
ate place,  they 
having  no 
meaning  with* 
out  sach  trans- 
position to  ef- 
fectuate the  in- 
tention of  the 
parties. 


WiLLisFORDjPIaintifF;  FAiRBANK»|Teiiant;  GiLLyVoudiee^ 

I 

Jur.  Serjeant  Pell  moved  toaraeud  this  recovery,  whiclt 
was  suffered  in  Michaelmas  Temiy  1817,  by  striking  oat 
the  words  '^an  inbound  common/^  which  had  been  inadvert- 
ently and  improperly  inserted  in  one  part  of  the  exempli- 
fication,  and  where  they  had  no  meaning,  to  the  place 
where  they  ought  to  have  stood,  so  as  to  pass  common  of 
pasture  for  all  manner  of  cattle,  and  common  of  turbary  and 
estovers  on  an^  inbound  common,  according  to  the  intentioD 
of  the  parties.  The  learned  Serjeant  observed,^  that  the  term 
inbound  common f  meant  a  common  which  was  not  enclosed, 
but  marked  out  by^oundaries ;  and  as  the  comncMm  in  que^ 
tion  wasofan  extensive  nature,  it  might  be  iperbapsadvisable 
to  state  it  as  an  extensive  inbound  common  in  tbe  reeove* 
ry.  But  the  Court  thought  that  the  transposition  as  pray- 
ed for  would  be  sufficient  to  answer  tbe  purpose  required. 

The  amendment  was  allowed  accordingly. 


Wednesday^ 
Juiie  18m. 


Where  an  an- 
nuity was  or- 
dered to  be  set 
aside  on  the 
terms  of  an  ac- 
count being 
taken  before 
tbe  Prothono* 
tary,  who  was 
to  ascertain 


WiLLUMsoN  V.  Henry  Michael  Goold. 

JtIr.  Serjeant  Lens  having  yesterday  moved  that  the 
Prothonofary  should  report  to  the  Court  the  balance  he 
hadfdundto  be  due  from  the  defendant  to  the  plaintiff, 
as  g^ntee  of  the  annuity,  in  respect  of  principal  and  inter- 
est tfaer^bii,^  according  to  tbe  rale  made  for  that  purpose 
in  thelastTer»(a)-i  : 


what  sum  might 

be  due  from  tbe  grantor  to  the  grantee  in  respect  of  principal  and  interest :— Held,  that  tbe 
latter  was  entitled  to  be  allowed  t)if(favf«4iMlrfasonab)edisbunwroeuts  for  the  conrfyances  by 
which  the  annuity  was  secured,  but  tnai^  be  could  not  c^aim  sums  paid  by  tiiin  for  insuring  tbe 
life  of  the  grantor,  unless  there  had  been  a  special  provision  in  the  deed  to  that  effect. 


(a)  Ant€y  109. 
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Mr.  Prolfaonotary  Watlington  stated,  that  he  bad  as-  .  18^. 
oertaiDed  such  balance  to  amount  to  915/.  That  a  claim 
was  made  before  him  by  tlie  plaintiff  on  the  defendant,  for 
tbe  farther  sum  of  370/.  for  the  expences  of  preparing 
the  conveyances  by  which  the  annuity  was  secured,  and 
other  disbursements  attending  it,  according  to  a  bill  of 
costs  delivered  by  Messrs.  Howard  Sf  Cfibbs  as  attornies 
for  the  parties,  and  which  he  had  disallowed,  as  they 
were  not  attornies  at  the  time  the  transaction  took  place. 
That  a  farther  claim  of  700k  was  made  on  the  defendant, 
as  having  been  paid  for  insuring  his  life,  which  he  (the 
PUDtbonotary)  had  also  disallowedi  as  there  was  no  pro- 
visioD  in  the  deed  to  that  effect. 


Mr.  Seijeant  Vaughan  excepted  to  the  report,  and  in- 
sirted  that  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  fair  disbursements  and  charges  attending 
the  conveyances  and  execution  of  the  deeds  by  which  the 
annoity  was  effected  and  secured ;  and  that  it  was  for  the 
mterest  of  the  defendant  that  his  life  should  be  insured, 
and  consequently  that  the  sums  actually  paid  by  the  plain- 
tiff for  such  insurances  should  have  been  allowed  him. 

The  Court  held,  that  the  plaintiff  should  have  been  al- 
lowed what  he  might  have  been  equitably  entitled  to  for 
his  disbursements  attending  the  conveyances,  such  as 
stamps,  attendances,  and  other  charges  of  a  like  nature; 
but  that  he  was  not  entitled  to  the  sums  paid  by  him  for 
iosoriDg  the  defendant's  life,  unless  it  had  been  especially 
provided  for  in  the  deed;  and  that  the  case  o( Burdon  v. 
Browning  (a),  was  decisive  to  shew  that  sach  charges 
could  not  be  made. 

Mr.  Plrothonotary  Watlington  having  now  stated  that 

(«)  1  Taunt  5t2. 
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I82f^       he  had  looked  through  the  bill  of  cOsts,  and  found  the  fair 
WiLLXAHioy    disbursements  to  amount  to  240/.,  which,  with  the  former 
6ooi».       ^^™  of  915/.  amounted  together  to  1155/. 

The  Court,  on  the  payment  of  that  sum,  ordered  the  rule 
to  be  made 

Absolute. 


June  \%th,     '  Lambert  v.  Hodgson  sued  with  Prince. 

Where  in  ao    J|  BIS  was  ao  action  of  trespass  and  false  imprisonments 
action  of  tret-    j^^  g^^  ^^^^^  ^f  ^1^^  declaration  stated,  that  the  defend. 

pats  for  an  at-        ^  ' 

satilt  and  false  ants  assaulted  the  plaintiff,  and  seized  him,  and  compelled 

the^  decl»^aU^  ^^^  forced  him  to  go  from  Bishop  Auckland  to  Stockton 

conuined  two  |^09i  Tecs^  and  there  imprisoned  and  detained  him  with- 

defendant  ^t  any  reasonable  or  probable  cause,  for  divers,  to  wit, 

pleaded,  >f^  three  days.    The  second  count  stated,  that  the  defendants 

the  general  is-  -^ 

sue;  and  u-  assaulted  the  plaintiff,  and  compelled  him  to  go  with  them 

and  one^  T,  TF.  ^^  divers  placcs,  and  there  hnprisoned  and  detained  him 

having  jiuti6ed  iq  prisou  without  reasonable  and  probable  cause  for  three 

plaintiff;  in  an  days.     The  defendant  JEfocf^^on  pleaded,^r^^,  not  guilty. 

action  then  Secondly^  that  he  and  one  John  Wilkinson  having  justified 

arrested  the  as  bail  for  the  plaintiff  in  a  certain  action  or  suit,  brought 

de*r  h^im'!n 'du"  ^K^'^^t  him  by  One  Hannah  fFetherellj  and  which  action 

charge  of  the  was  Still  depending,  he  (Hodgson)  took  and  seized  the 

and  detained'  plaintiff  as  he  lawfully  might,  to  render  him  to  the  custo- 

him  in  custody  jy  of  |[|e  Marshal  of  the  Marshalsea,  in  discharge  of  the 

until  he  had  -^  .  .  ® 

satisfied  the  de-  recognizance  entered  into  by  him  and  .  Wilkinson.  That 
theiattM  action  ^®  plaintiff  wishing  to  compromise  the  action,  the  defend- 
was  brought;    ant  took  him  to  Stockton  with  his  own  conseot,  where 

andtheplainti/F 
replied  dt  inju' 

ria; — and  it  appeared  in  evidence,  that  the  defendant,  in  addition  to  detaining  the  plaintiff  un- 
til he  had  satisfied  such  demand,  caused  him  to  be  detained  an  hour  longer,  and  until  be  had 
given  a  security  (br  the  expences  incurred  by  the  deftndant's becoming  bail: — ^Held,  that  this 
was  one  continuing  tretpass  and  imprisonment,  and  therefore  that  the  plaintiff  ought  either  to  have 
newly  assigned  or  replied  the  excess,  in  order  to  entitle  him  to  recover  for  the  additional  de- 
tention or  imprisonment  which  was  unjuttifi&ble  or  illegal. 
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Ebmnah  fFetherell  lived,  and  detained  the  plaintiff  in  cua*       ^J^, 
todj  tbere  until  be  made  satisfaction  as  to  the  demand  ibr 
which  the  action  was  commenced  against  him  by  her;  and 
that  on  his  making  such  satisfaction,  he  was  discharged 
from  the  suit. —The  plaintiff  replied  de  fs/icna. 

The  defendant  Prince  suffered  jodgrment  by  default. 
At  the  trial  before  Mr.  Justice  Bayley  at  the  last  Spring 
Anizes  at  Dmrhanij  it  appeared  in  evidence  that  the  plain- 
tiff^ on  being  taken  to  Stockton^  agreed,  after  having  been 
detained  in  custody  three  days,  to  pay  Hannah  fFetherell 
10/L  by  way  of  satisfaction  of  her  demand  in  the  action  so 
brought  against  him;  and  that  he  gave  a  warrant  of  attor* 
hey  for  that  purpose.  That  after  it  was  signed,  the  de« 
Cnidaiita  took  the  plaintiff  to  an  inn,  where  they  caused 
him  to  be  detained  for  more  than  an  hour  longer,  and  until 
he  gav^  Hodgson  his  promissory  note  for  8/.,  to  cover  the 
expences  incurred  by  him  and  Wilkinson  in  putting  in 
bail  and  arresting  him  for  the  purpose  of  rendering  him 
is  their  discharge.  That  the  plaintiff  at  first  resisted  that 
demaidd,  and  insisted  that  Hodgson  bad  no  right  to  detain 
himfor  such  expences;  but  that  he  afterwards  gave  the 
note  as  required  by  Hodgson^  on  which  he  was  discharged. 

The  learned  Judge  being  of  opinion  that  the  second 
plea  did  not  cover  the  whole  of  the  trespass  as  laid  in 
the  declaration,  a  verdict  was  found  for  the  plaintiff,  dam* 
ages  39s.  And  the  jury  assessed  damages  for  the  plain- 
tiff for  sixpence,  as  against  the  defendant  Prince. 

Mr.  Serjeant  Lens,  in  the  last  Term,  obtained  a  rule  ntn, 
that  this  verdict  might  be  set  aside,  and  a  verdict  entered 
ibr  the  defendant  Hodgson  instead  thereof,  or  a  new  trial 
granted;  and  submitted,  that  as  the  trespass  and  imprison- 
ment as  stated  in  the  declaration,  as  well  as  that  proved  at 
the  trial,  was  one  continuing  imprisonment,  and  conse- 
quently fonning  but  one  continued  trespass,  it  was  covered 
and  answered  by  the  plea,'  and  therefore  that  the  plaintiff 
should  either  have  replied  an  excess,  or  newly  assigned  as 
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Ireipmg,  and  the  defendant  gave  in  evidence  a  licence 
whidi  covered  two  of  them  only ;  it  was  held^  that  the  plain* 
tiff  wa»  entitled  to  recover  for  the  other  two^as  the  evidence 
did  not  sustain  the  justification  upon  the  issue  taken  by 
the  replication ;  yet,  in  that  case^  there  were  separate  and 
distinct  trespasses  conunitted  on  several  days,  and  the  li- 
cence was  not  co-extensive  with  the  trespasses  as  com^ 
plained  of  in  the  declaration.  Here,  however,  there  was 
only  one  continuing  assault  and  imprisonment  alleged  in 
die  declaration,  fo  which  the  plea  is  a  complete  answer; 
and  as  there  was  no"  new  assignment  on  the  record,  under 
which  alone  the  extension  of  the  imprisonment  or  further 
detention  could  be  proved,  and  by  which  the  continuation  of 
die  fornoer  trespass  and  imprisonment  might  be  distinguish- 
ed, die  defendant  was  entitled  to  a  verdict. 


1828. 


Mr.  Serfeant  Peake  now  shewed  cause,  and  submitted, 
that  on  the  face  of  the  pleadings,  as  well  as  the  circum* 
stances  proved  at  the  trial,  there  had  been  two  distinct 
trespasses,  the  first  ending  with  the  settlement  made  by 
the  plaintiflTin  the  action  brought  against  him  by  Hannah 
Wetherelly  and  the  second  commencing  by  his  further  de- 
tention by  the  defendant  Hodgson^  until  he  had  satisfied  the 
ezpences  incurred  in  putting  in  bail,  and  detaining  him 
Qntil  he  had  complied  with  that  demand.  Even  if  there 
had  not  been  two  different  assaults  or  imprisonments,  there 
was  no  necessity  for  a  new  assignment,  as  it  can  only  be 
required  where  there  is  but  one  count  in  the  declaration; 
for  if  there'  be  as-  many  oonnts  as  ^her6  are  assaults,  and 
some  of 'them  cantiot  be  justified,'  the  plkiWdilf  may  prove 
those  withoult  k  new  assignment,  bie'cause  ^as  to  them  the 
defendant  will  be  obliged  to  plead  not  gditty(a).  So 
here, «« the#e  were  two  coutits,  and  W  acccn'ding'  Itb  the  facts 
pmved' dt 'tbe^ trial tbeteWer^^lWo d^Hit<it  tre^rj^teses,  the 
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IN  MICHAELMAS  TERM, 


IN  THE  FOURTH  YEAR  OF  THE  REION  OF  GEORGE  IV. 


MEMORANDA, 

IN  the  last  vacation,  died  at  bis  house  ia  LincoM$  Inn 
Fields^  the  Honorable  Sir  yilan  Chambref  Knight,  former- 
ly  one  of  the  Justices  of  the  Court  of  Common  Pleas. 

Christopher  Puller,  Esq.  one  of  his  Majesty's  Counsel, 
learned  in  the  law,  was  appointed  to  succeed  Mr.  Serjeant 
Blosset,  as  Chief  Justice  of  the  Supreme  Court  of  Judica- 
tore  at  Bengal,  and  received  the  honor  of  knighthood  ac- 
cordingly. 

Lord  Chief  Justice  Dallas  was  prevented  by  iodispesi* 
tion  from  presiding  in  Court  after  the  13th  November/ 
and  the  continued  illness  of  Mr.  Justice  Richardson  com- 
pelled him  to  leave  this  country  for  Malta,  with  a  view 
to  re-establish  his  health. 
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those  ID  the  cases  of  Eyro  v.  Hulton  (a),  and  Bliss  v.  Au  ,l^S23. 
kins{b\  still,  a  unifonnity  of  practice  in  both  Courts  is 
highly  desirable,  and  in  the  case  of  Durnford  v.  Messi' 
ter,  the  principle  on  which  it  was  deemed  necessary  to  state 
the  request  of  the  defendant  in  an  affidavit  of  this  nature. 
Was  fully  gone  into  and  explained. 

• 
Mr.  Justice  Park(c)« I  am  of  opinion  that  the  affida- 
vit is  sufficient  in  terms,  without  stating  the  request  of  the 
defendant.  Although  the  recent  case  of  Durnford  v.  Mes^ 
dier  w  in  direct  contradiction  to  that  of  Eyre  v.  Hulton^ 
which  was  derided  in  this  Court;  yet  the  late  Lord  Chief 
Justice  Gibbs  in  delivering  his  opinion  in  that  case,  laid 
down  the  reasons  on  which  it  was  founded,  and  with  which 
I  now  perfectly  agree;  for  very  frequently,  where  money  is 
received  to  the  plaintiff's  use,  it  is  only  a  conclusion  re- 
sulting from  the  construction  which  the  plaintiff,  swearing 
to  the  best  of  his  judgment,  puts  upon  a  transaction,  from 
which  he  conceives  a  debt  to  result,  but  no  request  in  fact 
is  made  by  the  defendant,  but  generally  arises  by  impli- 
cation oi  law. 

Mr.  Justice  fiuRROuoH. There  need  not  in  all  instances 

be  a  request  in  point  of  £ict;  it  is  sufficient  if  from  the  legal 

result  of  the  transaction  such  a  request  can  be  implied.  In 

cases  of  a  mercantile  nature,  it  is  not  necessary  for  a  party  to 

swear  that  money  was  advanced  to  or  paid  by  him  to  a 

defendant  ut  his  request^  nor  is  it  requisite  to  state  in  an 

affidavit  to  bold  the  latter  to  bail  in  an  action  for  money 

bad  and  received,  any  actual  request  by  him ;  it  is  enough 

to^ state  that  the  money  was  received  by  him  to  the  use  of 

the  plaintiff. 

Rule  refused. 

(«)  5  Taant  704.  S,  C.  nomine  Hulton  v.  Eyre^  1  Marsh,  5 15. 

ih)  5  Taunt.  766.  S.  C.  1  Mar§h,S17  (a). {e)  Lord  Chief  Justice 

DmWu  was  absent. 

vol.  VIII.  2 


eJUUM  IM  laCVABLVAS  nLUUp 


Friday 

Nmf.^tL  KiMDERLBY,  Plaintiff;  RoBiifsoN,  Peforciant. 

A  fine  may  be  JxIr.  Serjeant  Vaughan  moved  that  this  fine  migbt  be 
deicribing  the  Amended,  by  describing  tlie  premises  to  be  situate  *^  in  the 
premiss  in-      parigh  of  St.  John  the  Baptist,''  instead  of  ""St.  Michael 

tended  to  be      ;  . 

conveyed,  to      in  the  city  of  Coventry f*'  on  an  affidavit  which  stat^,  that 

ufetl^  'of  ^y  *"  *^^  ^^  Parliament  passed  in  the  7  Geo.  2,  e.  27,  the 

A„  instead  of  parish  of  St.  Michael  in  that  city  was  separated  into  two 

wherT'bodi   '  distinct  parishes;    the  one  part   retaining  the  name  of 

were  originally  St.  Michael^  and  the  other  receiving"  that  of  St.  John  the 

one  pariah,  and 

afterwards  se-  Baptist;  and  that  Bablack  church  was  thereafter  to  be 
dUUnrt  'a*!  deemed  a  parish-church,  by  the  name  of  St.  John  (he  Bap- 
ishes  by  act  of   tist ;  that  the  premises  intended  to  be  passed,  were  situate 

in  that  parish,  but  by  mistake  were  described  to  be  in  the 
parish  of*'  St.  Michael^'*  although  the  fine  was  not  levied 
until  the  19  Geo.  3,  (1779),  which  was  forty-five  years  a& 
ter  the  statute  was  passed. 

« 

It  was  also  sworn,  that  it  was  the  intention  of  the  par- 
ties, that  all  the  premises  in  which  the  deforciant  bad  an 
interest  in  Coventry  should  pass  by  the  fine,  and  that  be 
was  possessed  of  no  other  property  in  that  city. 

Fiat  (a). 

(a)  See  Lamh,  plaintiff;  Beaston^  deforciant ;   1  Marsh,  28.  iSl  C  5 
Taanttor.    G^t%  plaintiff;  y«Uf«, deforciant;  4 Taunt.  706. 
mow.  iliUe,  Vol.  VI.  6Sa 


Parliament. 


Tnetday^ 

Nov.  nth.  Sheriff  v.  James. 


I  HIS  was  an  action  on  the  case  for  distraining  the  plair 
^'^maqe  feasant^  and  impounding  theili,  aj 
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llfiMnHig  tfceiA  there  after  tender  of  sufficient  amends.  >1^^ 
Tbe  first  count  of  the  declaration  stated,  that  before  and 
at  the  time  of  the  committing  of  the  grievance  by  the  de- 
fendant thereinafter  next  mentioned,  the  plaintiff  was,  aird 
Itill  i«  the  owner  and  proprietor  of  certain  cattle,  to  wit, 
twoIieiferS)  whichi  without  the  knowledge  and  agaiiist  the 
Irlll  of  tie  plaintiff,  strayed  and  escaped  into  a  certain 
cltft^  bf  the  defendant,  and  did  damage  there  to  the  amount 
or  Taloe  of  two  shillings,  and  no  more:  that  the  defendant 
thereupon  seized  and  took  the  cattle  in  the  said  close  as  a 

distress  for  the  damage,  and  impounded  them ; that  the 

jyhiatiir  umnediately  after  the  distress  and  impounding, 
ittd  aii  w6m  as  he  had  notice  thereof,  tendered  and  offered 
to  pay  to  the  defendant  a  certain  sum  of  money,  to  wit, 
Ae  HobIA  of  tw6  shillings,  in  full  satisftiction  of  the  tres* 
pasii^  that  sum  being  sufficient  and  ample  amends  for 
sodk  trtspiMtSf  afid  for  all  damages  for  which  the  defendant 

hnidf  a  right  to  detain  the  cattle ; that  the  plaintiff  there- 

afpioii  i^uested  the  defendant  to  permit  hhn  to  take  and 
lead  away  the  cattle;  and  that  it  was  the  duty  of  the  de« 
ftadan^  to  have  accepted  such  amends,  and  to  have  per- 
alitterf  the  plaintiff  to  have  taken  and  led  away  the  same: 
yet,  that  the  defendant  not  regarding  his  duty  in  that  be- 
half, but  contriving  and  wrongfully  intending  to  vex,  harass, 
find  oppress  the  plaintiff,  wholly  refused  to  deliver  back 
Ae  cattle  to  him,  or  permit  the  plaintiff  to  lead  away  the 
nme;  but  on  the  contrary  thereof,  the  defendant  wrongp- 
feHy  and  nuiliciously  demanded  an  improper  and  exorbit- 
ant iom,  by  way  of  amends  for  the  trespasses  and  dam- 
age, to  wit,  the  sum  of  10«.  6d.  and  wrongfblly  and  ex- 
tortiotiately  refused  to  permit  the  plaintiff  to  take  or  lead 
away  the  cattle,  but  hath  fit>m  thence  hitherto  wrongfully 
alid  unjustly  kept  the  cattle  impounded,  by  means  where- 
of tbejr  hare  been  greatly  injulred,  and  the  plaintiff  hadi 
been  deprived  of  the  use  and  benefit  thereof.  There  were 
Iva  other  cottlrts  stating  the  damage  at  less  than  two 

c2 
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}^^  shillings,  and  that  the  plaintiff  bad  made  a  full  and  suffi* 
cient  tender,  and  ample  amends  for  tbe  trespass,  to  which 
was  added  a  count  in  trover.  The  defendant  pleaded 
-^Not  Guilty. 

At  the  trial  before  Mr.  Baron  Hullock^  at  tbe  last  assizes 
at  Monmouth^  it  appearing  that  tbe  tender  had  not  been 
made  before  the  cattle  bad  been  impounded,  he  directed  a 
nonsuit,  on  the  ground  that  the  action  was  not  maintaiD- 
able,  but  he  reserved  the  point  for  the  consideration  of  tbe 
Court. 

Mr.  Serjeant  Peake  now  applied  for  a  rule  nm,  that 
this  nonsuit  might  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff  for  nominal  damages,  on  the  gpround  that  the 
gist  of  the  action  was  founded  on  extortion,  or  that,  at  all 
events,  the  conduct  of  the  defendant  had  been  improper 
and  malicious;  and  he  submitted,  that  in  tbe  case  of- an 
accidental  trespass,  however  .trifling  the  injury  might  be, 
if  an  action  of  this  description  were  not  maintainable,  the 
plaintiff  would  not  only  be  without  remedy,  but  tbe  party 
on  whose  lands  the  cattle  might  have  trespassed,  might 
make  any  exorbitant  demand  he  might  think  proper,  ^  He 
admitted,  that  the  plaintiff  could  not  have  replevied^  as 
he  had  made  the  tender  after  the  cattle  had  been  impound- 
ed; and  observed,  that  he  had  no  other  remedy  against 
the  defendant,  but  by  this  species  of  action,  in  which  the 
actual  damage  which  the  defendant  might  have  sustained, 
ought  to  have  been  ascertained  by  tbe  jury,  and  more 
particularly  so,  as  the  conduct  of  the  defendant  had  been  op- 
pressive. Although,  from  tbe  cz&eof  Anscomb  v.  Shore  (a)^ 
it  seems  that  no  action  is  maintainable  against  a  person 
who  distrains  cattle  damage  feasant  for  impounding'tbem^ 
instead  of  accepting  a  compensation  for  damages  ten<- 
dered  before  the  cattle  were  impounded,  yet  that  case* 

(a)  I  Camp.  285.  S.  C.  I  Taunt  26l. 
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ultimately  determined  on  another  point, riz.  as  to  the  com-  }\^ 
petency  of  a  witness,  as  being  interested  in  the  event  of 
the  salt :  and  here  all  the  facts  necessary  to  support  the  ac- 
tion appeared  on  the  face  of  the  record,  and  might  have 
been  proved  as  laid;  and  as  the  plaintiff  expressly  averred, 
that  he  had  tendered  sufficient  amends,  it  should  have  been 
left  to  ibe  jury  whether  he  had  done  so  or  not. 

But  the  Court  observed,  that  a  question  of  this  de- 
scription must  have  frequently  arisen  before,  and  yet  no 
precedent  could  be  found,  or  had  even  been  alluded  to, 
where  an  action  similar  to  the  present  had  been  brought. 
The  nyury  done  to  the  defendant  by  the  trespassing  of 
the  plaintiff's  cattle  was  uncertain,  and  it  is  quite  clear 
dial  it  was  too  late  to  tender  amends  for  such  injury  after 
they  had  been  impounded.  The  case  of  Anscomb  v.  Shore 
ooatains  a  dictum  directly  contrary  to  the  present  appli- 
cation: It  does  not  follow  that  the  Judge  was  not  perfect- 
ly right  in  directing  a  nonsuit,  although  the  facts  as  stated 
in  the  record  might  have  been  proved  as  laid.  It  does 
not  appear  that  any  malice  was  imputable  to  the  defend- 
ant, as  he  merely  refused  to  take  a  sum  tendered  him  by 
the  plaintiff  for  an  injury  done  by  his  cattle  trespassing 
on  the  grounc^  of  the  latter,  after  they  had  been  taken  and 
lawfully  impounded. 

Rule  refused  (a). 

(a)  Sec  Brantcqmb  (Lady)  v.  Brydges,  3  Stark.  N.  P.  C,  171.  S.  C 
1  Bam.  &Cre».  145.  9  Dow.  &  Ryl.  256. 
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RlCHA&DSOH*«.  BKOim. 


ir#v.  ufft. 


Where  the  jThis  was  an  KctioD  of  oMsumpsii  brought  by  die  phiiililt 

f***^  to  recover  the  price  of  a  horse  sold  by  him  to  the  de- 

Broogbt  eo  ae-  '  ' 

tkm  to  recover  fCDdant.  , 

!^r^j^_'        At  the  trial  before  Mr.  Justice  Purifc at  GmUdkmU,wk     — 


der  the  Miaw-  the  Sittings  after  the  last  Term,  it  appeared  that  the  hocse 
«fo.^^^^l«ck   ^"  question  had  been  sold  to  the  defendant  at  a  paUic  ha- 
geidiDg  ehovt    xaar,  and  was  entered  in  the  sale-book  as  ^  a  black  geld- 
htf  been  con-    iDg  about  five  years  old,  has  been  constantly  driven  in 
itemijdriTea    plough —Warranted." 

m  the  plongh :     •         °  i.        i   •     • 

warramied:" —       For  the  defendant  it  was  contended,  that  the  plamtt 

^roM  ofsuch^  was  not  entitled  to  recover,  as  he  had  not  shewn  that  di 

warruicj  appli-  horsc  had  been  constantly  driven  in  the  plough ;  hot 

foandoesf  of  proving  bis  soundness,  the  jury  found  a  verdict  for 

^hL'^hT'  '^  plaintiff  for  the  price  agreed  on. 

Datiire  of  bit 

eoipiojiiienL         jj^  Serjeant  Pell  now  applied  for  a  rule  nisi,  that  thi 

verdict  might  be  set  aside,  and  a  nonsuit  entered,  on 
ground  that  the  warranty  did  not  apply  to  the  soun 
of  the  horse,  but  to  his  having  been  accustomed  to  bav 
been  driven  in  the  plough ;  and  therefore  that  it  was 
cumbent  on  the  plaintiff  to  have  proved  that  fact  al  th 
trial. 

But  the  Court  observed,  that  although  the  terms  of  th 
warranty  were  obscure  and  doubtful,  still  that  it  was 
natural  to  infer  that  they  applied  rather  to  the  soundn 
of  the  horse  than  the  nature  of  his  employment,  and  mor^ 
particularly  so  as  the  word  warranted  concluded  the  sen* 
tence,  and  merely  followed  those  which  were  descrip- 
tive of  the  work  to  which  the  animal  had  been  accustom- 
ed: but  that,  if  that  word  bad  preceded  those  of  ^con- 
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itmntly  driTeii  in  the  plougb/'  it  might  have  made  a  ma*       -j^^- 
tend  akeratioD  id  the  conatraction  of  the  aentence.  Bio«AmD»ow 


Bftowv. 


Rule  refiiaed. 


Palmbs,  Haintiff;   Mervdith,  Tenant;   Egoington  and     jp'^'dcjf, 

another,  Voucheea. 

JHr.  Serjeant  Heywood  moved  that  this  recovery  might     ^i,^^  j^  ^^ 
paaa,  although  the  warrant  of  attorney  was  not  in  the.  warrant  of  u- 
QBoal  terms,  as  it  stated  that  the.voachees  pat  in  their  wwdiltogain 
place  two  attornies  therein  named,  jointly  and  severally  or  Iom  in  a  plea 
to  gain  or  lose  in  a  plea  of  trespasSf  instead  of  a  plea  of  imarted  bj 
land.     The  learned  Serjeant  submitted,  that  those  words  ^^olthe 
were  synonymous  in  terms,  and  that  trespass  might  be  con-  Moai  wordf  to 
aidered  as  equivalent  to  land.  f  ^i^  of  laid, 

the  Coort  per- 
mitted the  re- 

But  the  Court  held  that  the  word  **  trespass"  could  have  covery  to  pa«, 
QO  meanincf  whatever,  and  that  it  miirht  be  rejected  as  *f  ^^^  ^^^. . 

o  ^  ^*  J  tretpau  might 

amrplusage ;  and  that  as  it  appeared  to  have  been  introduced  be  rejected  at 
hj  mistake,  the  warrant  of  attorney  might  stand  simply  '""^  °'*^* 
vifon  the  sentence  ^*  gain  or  lose  in  a  plea/' 

The  recovery  was  allowed  to  pass  accordingly. 


Green  v.  Speakman.  iVorTiu/L 

I  HIS  was  an  action  of  assumpsit  for  use  and  occupation.      Where  m  an 
At  the  trial  of  the  cause  before  Mr.  Justice  Bay  ley,  at  the  I|^i;^'^\'2^„ 
fast  assizes  at  York,  the  jury  found  a  verdict  for  the  de-  thejarjr  foond 
fendant  for  11/.  contrary  to  the  opinion  of  the  learned  *^^  ^^i^^  ^^^ 
Judge,  who  expressed  his  surprise  at  the  result.  contrary  to  the 

*^  opinion  of  th« 

JwAfgdp  the  Court  refuied  to  grant  a  new  trial,  onleit  it  appeared  that  isch  verdiot  waa  fonnd* 
cd  on  a  arittake  of  law. 
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Mr.  Serjeant  Vatighan  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted;' 
on  the  ground  that  the  jury  were  prejudiced,  the  plaintiff 
being  an  attorney,  and  the  defendant  a  farmer;,  and  that 
as  the  verdict  was  directly  contrary  to  the  opinion  of  the 
learned  Judge,  it  roust  be  considered  as  a  perverse  ver* 
diet. 


But  the  Court  observed  that  although  it  was  ji  general 
rule,  that  they  would  not  interfere  in  cases  whjsre  the 
damages  did  not  exceed  20/.;  and  that,  notwillistanding 
that  rule  might  be  dispensed  with  on  particular  occa- 
sions, still  as  the  verdict  in  question  did  not  appear  to  have 
been  given  on  a  mistake  of  law,  there  was  no  ground  what* 
ever  for  the  present  application. 

Rule  refused. 


WednesdiMt 
Nov.  I2th. 


SwANNELL  V.  Ellis  and  another. 


Where  in  an  J  HIS  was  an  action  on  the  case,  and  brought  against  the 

cMc^against  at*-  J^^^ndants  as  attomies  for  negligence  in  conducting  the 

tomiet  for  neg-  plaiutifTs  business.     The  declaration  stated  that  the  plain- 

declaration*  ^'^  ^^^  retained  and  employed  the  defendants  to  conduct 

stated,  that  the 

plaintiff  had  employed  them  to  conduct  an  action  of  ejectment  against  his  then  tenant,  for  the 
recovery  of  premises  forfeited  to  him  by  the  tenant's  breach  of  covenant  to  repair,  and  that 
afterwards  when  the  cause  came  on  ibrtria),  it  was  referred  to  an  arbitrator,  nrho  wit  Co  de- 
cide what  repairs  were  necessary  to  be  done,  and  the  costs  of  the  cause  were  to  abide  the 
erent  of  the  award ;  that  the  arbitrator  was  afterwards  ready  to  proceed  with  the  reference, 
bnt  that  the  defendants  neglected  ta  attend  hiol,  wliereby  the  pVaittiff.waa  obiiged  to  pay 
the  defendants  601,  for  his  costs  incurred  in  the  action  of  ejectment,  which  the  tenant  would 
otherwise  hare  been  obliged  to  pay;  and  Ihatha  sold  the  premises  for  mncli  lets,  ta  Wit,  1001. 
It/n  than  he  otherwise  would  liAve  done.  Held,  JinU  that  it  was  not  j^tctmar^  in  tba  action 
against  the  defendants  to 'produce  the  lease  on  which  the  ejectment  was  brought;  sec^nif- 
kf,  that  the  jury  ««to  not  cooAtifed;la  indiog  1W)I.  asifaa  damages  niHftined  hy  dia.  plaintiff 
for  the  loss  on  the  8;tle  of  t^o  premiies,  as  the?  were  laid  under  a  scilicet^  and  proved  at  the 
trial  to  amount  to  1601,  for  wmc^  son  iht  verdict  was  givcfu;  and  tdlitly,  that  iht  debtaration 
was  not  bad  in  arrest  of  jodgmeat*  aHho«gb  i^  was  ol^ected  that  it- was  not  alleged  that  the 
plaintiff  bad  sustained  any  actual  loss,  or  that  the  arbitrator  would  have  decided  that  repairs 
were  neceiaaiyy  or  that  he  would  have  awarded  in  fliTOttr  of  the  plaintiff  in  case  the  referenoa 
had  been  pmeeded  in.  „  ,. 
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in  action  of  ejectment  against  one  Chettle^  he  being  a  ten-  ,  1823. 
ant  of  tbe  plaintiff,  for  the  recovery  of  a  certain  messuage 
and  premises  in  tbe  occupation  of  tbe  former  as  sucb  ten- 
ant, and  wbicb  tbe  plaintiff  claimed  to  be  entitled  to,  on  ac- 
ooiint  of  tbe  same  being  in  decay  and  out  of  repair,  con- 
trary to  a  covenant  in  a  lease  entered  into  by  Chettle  to 
the  plaintiff,  and  wbicb  lease  also  contained  a  proviso  for 
re-entry  in  case  of  a  breach  of  such  covenant.  It  was  then 
alleg^»  that  afterwards,  at  a  sitting  at  Nisi  Prius^  at 
Westminster^  it  was  ordered  that  tbe  cause  should  be  re- 
ferred to  the  arbitration  of  a  surveyor,  who  was  to  decide 
what  repairs  were  necessary,  and  ought  to  be  done  to  the 
premises ;  and  the  costs  of  tbe  action  were  to  abide  the  event 
of  the  award.  That  the  surveyor  was  afterwards  ready 
and  willing  to  proceed  in  the  reference;  but  that  the  de- 
fendants, not  regarding  their  duty  in  that  behalf,  did  not 
nor  would  within  the  time  limited  for  his  making  his 
award,  prosecute  and  conduct  such  reference  with  due  dili- 
gence, but  neglected  to  attend  tbe  arbitrator  for  that 
purpose;  whereby  be  was  prevented  from  ascertaining 
or  deciding  what  repairs  were  necessary  to  be  done  on 
the  premises;  and  also  thereby  tbe  plaintiff  was  called  on 
and  obliged  to  pay  tbe  defendants  as  his  attornies  the  sum 
of  60/.  as  and  for  his  own  costs  of  the  cause  in  the  action 
of  ejectment,  wbicb  his  tenant  Chettle  would  otherwise 
have  been  obliged  to  pay ;  and  also  that  by  means  of  tbe 
premiaea  continuing  in  decay,  the  plaintiff  was  compelled 
to  sell  tbem  for  a  less  sum,  to  wit,  lOOA  less  than  he  would 
have  done  if  they  had  been  put  into  a  proper  state  of  re- 
pair.   Tbe  defendants  pleaded  Not  Guilty. 

At  the  trial  before  Lord  Chief  Justice  Dallas^  at  West^^ 
minster^  at  tbe  first  sittings  in  this  Term,  tbe  jury  found  a 
verdict  for  the  plaintiff,  damages  160/.;  but  as  the  lease  oon- 
tamiiig  tbe  covenant  from  Chettle  to  the  plaintiff  was  not 
produced  in  evidence,  which  it  was  centoDded  for  the  de- 
fendants to  be  necessaryt  in  order,  to  entitle  ibe  plaintiff  to 
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J|M4^      r»c»Ter;  hk  Lordllup  raMrved  ike  pwl  Car  Ifaa  f—wdti< 
alaoD  ef  the  GmtI. 

Mr*  Serjeant  Omhw  aow  applied, for  a  mk.  fM«^  duA 
tbis  v^diet  aiighl  be  set  aside,  aad  a  nonsuit  SDleredt  4^*1 
the  damages  reduced,  or  a  new  trial  graiiled»  or  that  tb^ 
judgment  might  be  arrested.    He  submitted  is  the  firut 
place,  as  to  a  nonsuit,  that  the  lease  was  the  foundation  of 
the  action^  as  it  contained  a  subsisting  covenant  by  Cheiik 
to  repair,  and  the  plaintiff's  right  of  entry  depended  en- 
tierfy  on  the  terms  of  the  proviso  contained  in  that  instm*^ 
mnat;  and  if  it  had  been  produced  at  the  trials  it  mi^h| 
have  appeared  that  no  forfeiture  had  been  incurred,  and  the 
jury  oould  only  estimate  the  damage  according  to  the 
press  words  of  the  covenant  The  arbitrator  could  only 
certain  to  what  extent  the  tenant  Chettk  had  bound  him* 
self  to  repfMr,  by  inspecting  the  ^venant  itself.    It  was 
therefore  absolutely  necessary  that  he  should  have  referred 
to  the  covenaniB  and  provisions  contained  in  the  leaas^ 
as  for  as  they  related  to  the  repairs  of  the  premise^  and 
more  particfqliirly  so,  i^  audi  covenants  are  generally  iq^di- 
fied  or  ^ualifie^  and  the  plaintiff  might  baf  e  beei)  jipaiid 
to  provide  rough  timber,  by  way  of  a  conditi^pi  precedent^ 
for  the  purposes  of  such  repairs ;  and  the  declaration  waa 
framed  on  the  covenant  and  proviso  in  the  lease^  and 
must  depend  on  them  altogether.    Secondly^  the  damages 
ought  clearly  to  be  reduced,  as  it  must  be  assumed  that 
the  jury  in  making  their  estimate  have  awarded  KKML  by 
way  of  the  loss  the  plaintiff  had  sustained  on  the  sale  of  the 
premises,  in  consequence  of  their  not  being  in  repair;  ^ 
well  as  60/.  for  the  defendant's  billof  costs,  which  he  would 
have  been  obliged  to  pay  tfaem^  although  they  had  been 
guilty  of  negligence;   for  in  Tempter  v.  M^Lachlanifi^ 
it  was  decided,  that  negligence  in  the  conduct  of  a  cause 
could  not  be  set  up  as  a  defence  to  an  action  on  an  attor« 

'  («)  a  New  Rfp.  136^     . 
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mfef9  hOif  anleM  indeed  it  was  negiigenc^  to  m  great  ad«- 
gfw  as  to  deprive  dbe  defendant  of  all  poasibk  benefit  front 
the  caoae;  and  here,  as  the  costi  of  the  action  were  to  abide 
the  efvnt  of  the  award,  the  plaintiff  had  not  lost  the  whole 
froita  of  the  foit,  and  he  himaelf  had  limited  his  damages  ott 
the  sale  of  the  premises  to  KKMLand  which  sasKmly  he  could 
be  entitled  to  recover;  and  although  it  was  laid  under  a  vj« 
delieetf  it  will  not  make  it  the  less  material,  as  it  was  alleged 
liy  waj  of  speeial  damage.  '  If  therefore  the  jury  have 
famd  WOL  as  damages  for  non-repair,  the  defendants  are 
entitled  to  a  new  trial,  as  the  plaintiff  conld  not  recover 
«  greater  svm  than  that  laid  by  him  in  the  dedaratioBt 
by  wi^  of  Joss  on  the  sale  of  the  premises  in  qneition. 
XsKi^j^  the  declaration  is  clearly  bad  in  arrest  of  jadgment» 
asdiere  is  no  legal  cause  of  action  expressed  on  the  iace 
ef  i^  nor  is  it  shewn  that  the  plaintiff  had  sustained  ai^ 
aotaal  loss,  as  it  was  merely  stated  in  terms,  that  the  de* 
ftadanls  neglected  to  prosecute  the  reference  with  duediB* 
groee;  whereby  Aearfaitia<m>wsMip»f)Siitsdjtomanpertain-> 
ing  wfiat  vepahrs  were  necessary  to  be  done  on  ^  premise^ 
in  eonseqiienee  rf  whidi  the  plaintiff  was  called  on  to  pajir 
dtt  defendants  0N.  for  his  costs.  There  is  no  allegation 
that  the  arbitrator  would  have  decided  that  any  repairs 
were  necessary,  or  that  he  would  have  awarded  in  fevonr 
of  the  plaintiff,  in  case  the  reference  bad  been  proceeded 
in^  The  «rbitrator  might  have  awarded  in  fevour  of  the 
ftnatit  €%efrfe,  in  whidi  case  the  {daintiff  would  have  been 
obliged  to  pi^  all  costs ;  but  as  the  reference  was  not  pro» 
seeded  in,  no  costs  were  incurred  on  the  award ;  and  whe- 
Act  the  premises  were  in  repair  or  not,  must  depend,  on 
the  terms  of  the  covenant  in  the  lease  ftt>m  the  plaintiff  to 
dm  defendant  Chtttle  in  the  action  of  ejectment  brought 
i^^ainst  him.  For  these  reasons,  the  present  veidict  cannot 
hesoriained. 

Lord  Cbitf  Justios  OAMAB^^Tmo  sui^cqreie  were  e«« 
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amined  at  the  trial,  one  of  whom  stated  that  the  premises 
would  have  been  worth  between  600/.  and  600/.  more  than 
they  were  sold  for,  if  they  had  been  in  a  perfect  state  of  re- 
pair; and  another  fixed  the  amonnt  of  the  repairs  required 
at  160/.;  and  it  was  clearly  competent  to  the  jury  to  estimate 
what  loss  the  plaintiff  had  sustained  by  reason  of  the  want 
of  such  repairs^  upon  the  evidence  before  them. 

Mr.  ^usMce  Park. ^There  does  not  appear  to  me  to  be 

any  ground  on  which  the  application  for  a  nonsuit  can 
be  sustained  in  this  case,  nor,  on  the  whole,  can  any  weight 
be  attached  to  either  of  the  objections  which  have  been 
raised,  as  to  the  insufficiency  of  the  declaration.    It  was  re* 
ferred  to  the  arbitration  of  a  surveyor,  to  decide  what  repairs 
were  necessary  to  be  done  by  the  tenant  Chettle.    These 
1911st  be  taken  to  mean  tenantable  repairs,  without  referring 
to  the  covenants  in  the  lease ;  and  the  arbitrator  having  been 
prevented  from  ascertaining  the  value  of  such  repairs,  and 
consequently  from  making  his  award,  through  the  miscon* 
duct  or  negligence  of  the  defendants  in  not  attending  him, 
the  .plaintiff's  cause  of  action  as  against  them  was  complete. 
It  is  the  duty  of  every  occupier  of  a  house  to  keep  the  pre* 
mises  in  tenantable  repair,  without  any  covenant  for  that 
purpose;  and  an  arbitrator  is  competent  to  decide  whether 
they  are  in  such  repair  or  not,  by  inspecting  them  before 
he  makes  his  award. .....With  respect  to  the  reduction  of 

dami^es,  it  does  not  appear,  that  the  jury  have  found  KXH. 
for  the  loss  sustained  by  the  plaintiff  on  the  sale  of  the 
premises,  in  consequence  of  their  being  out  of  repair,  and 
60/.  as  the  amount  of  the  defendants'  bill  of  costs  incurred 
by  the  plaintiff  in  the  original  action.  It  was  within  their 
pn>viBce  to  give  damages  for  the  whole  of  the  inj  ury  the  plain- 
tiff might  prove  he  had  sustained  in  consequence  of  the  non<* 
repair  of  the  premises,  and  more  especially  so  as  the  amount 
of  the  loss  was  laid  under  a  scilicet  in  the  declaration,  viz. 
that  the  plaintiff  was  obliged  to  sell  the  premises  for  a  kss 
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sam,  to  wit,  lOO/,  less  than  he  would  have  done  if  they  ^  ^^^?^, 
had  been  in  repair.  The  jury  were  not  tied  down  to  the 
precise  sum  there  stated,  but  might  find  to  the  amount  of 
the  loss  proved  to  have  been  actually  sustained,  as  it  was 
not  a 'material  allegation;  and  my  Lord  Chief  Justice  has 
reported  that  a  surveyor  proved  that  it  would  cost  IdOL 
to  put  the  premises  in  a  fit  state  of  repair.  As  to  the  mo- 
tion in  arrest  of  judgment,  there  is  no  objection  to  the  de- 
claration on  the  face  of  the  record.  The  defendants  ap- 
pear to  have  conducted  themselves  most  negligently  and 
improperly,  and  if  they  think  fit  they  may  have  thenr 
remedy  by  bringing  a  writ  of  error. 

Mr.  Justice  Burrouoh. — I  ani  quite,  clear  that'  there  is 
no  ground  whatever  for  ordering  a  nonsuit  to  be  entered. 
The  only  question  referred  to  the  arbitrator,  was  whe- 
filer  the  premises  were  in  tenantable  repair  or  not  whcb 
the  action  of  ejectment  was  brought.    He  might  have  as- 
certained that  fact,  with  the  greatest  ease,and  without  having 
any  reference  to  the  terms  of  the  lease  between  the  plain- 
tiflTand  Chetile,  or  the  covenants  therein  contained.     I  also 
think  thiat  the  declaration  is  perfectly  gooil,  as  stated  on  the 
face  of  the  record.   The  arbitrator  being  a  surveyor,  wasful- 
ly  competent  to  decide  what  repairs  ought  to  have  been  done, 
^nd  it  is  averred  that  he  was  willing  to  do  so,  and  proceed 
in  the  reference,  but  that  he  was  prevented  by  the  negli- 
fifence  of  the  defendants.    It  is  quite  clear  that  the  plaintifif 
has  sustained  a  material  injury  by  such  neglect,  and  it  ap- 
pears to  me  that  the  jury  have  decided  properly  as  to  the 
measure  of  damages  he  was  entitled  to  recover,  and  conse- 
quently that  this  verdict  cannot  be  disturbed. 

Rule  refused* 


VMMM  m  mCVAfttttA*  tMHf 


Where  a  SSkfu  Serjeant  Pell  on  a  former  day  in  tbia  Term  obtains* 

had'contlMtS  ^  ^  '^®>  calling  on  Ae  plaintiff  to  abew  caiiae  why  the 

ft  comiderable  }^i  bond  wbich  had  be^i  given  fai  this  canse^  shonld  net 

debt  for  which  be  deljrered  up  to  be  canoelledy  and  a  common  apyeava»eid 

•he  ^•^  Af^^  entered  for  the  defendant^  on  an  affidavit  made  by  k^ 

•d  aud  held  to  "^ 

bftU,  oil.    the  H^kick  Stated  that  she  was  arrested  and  held  to  bail  at  the 

bcMwd  uid  edn-  ^^  ^^  ^^  plaintiff^  on  process  issued  out  of  this  Court  ior 

female  6bUd#  IS9L  for  the  board,  lodgings  and  education  of  one  Aime 

ing  her  omih  Mixa  Ballontynef  whose  father  is  now  living,  as  the  de« 

''iS^ftiii  ^^^^'^  believed^  that  a  bail  bond  was  giv«n  to  «h^  steiw 

n^  itfter#ifdf  Ht  im  the  anrest;  and  that  at  that  time,  and  wlifl»  th« 

ISSair^  ^  ^^^  of  action  a^qriiad^  die  defendant  was  macrie4r«le  Mie 

dsdiog  pKj>,  JmrnB^JusHcsii  and  that  k  was  ki|0!im  to  the  plaintfffjdiAt 

mSij  iMqTto  ^  ^^  ^  nwried  woiMft(  sha  also  swore  that  iwr>  faviA 

fleiide  out  sf  ba^d  had  di^  in  Sf^kmd^  ainee  the  cause  of  action  :ae# 

of  tlie  Ooarti  CTUod,  and  subsequent  to  bef  arrest* 

fheyfefoMdon 
notion  to  order 

the  ball  bond      Mr*  Serjeant  Crois  now'shewed  cause,  on  an  affidavit  df 
iTp'Tt^'b^''^  the  plaintifi;  which  stated  that  when  the  child  Baltaniynie 
celled,  and  a  was  placed  at  hiosdhool  in  1814,  he  did  not  know  that  tb^ 
pearaoceen^     defiuidant  WAS  a  married  woman;  that  she  then  lived*  in 
tutd,  but  left  Sloane  Street^and  had<  regularly  for  several  years  paid  the 
her  coverture,    plaintiff  for  the  board  and  education  of  the  child,  repre- 
senting herself  as  its  only  friend.    That  she  exercised  th^ 
whole  and  exclusive  direction  and  management  in  regard 
to  its  clothing,  education,  and  pursuits:  that  it  was  not 
till  the  middle  of  the  year  1821,  and  aftci*  the  paynienl 
due  from  the  defendant  to  the  plaintiff  had  become  con« 
siderably  in  arrear,  that  he  accidentally  discovered  thai  she 
was  a  married  woman;  that  on  her  being  taxed  with 
it,  she  alleged  that  she  had  been  separated  and  lived  apart 
from  her  husband,  for  a  number  of  years,  on  a  private  for* 
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MM  of  her  omit  settled  upoo  and  •ecured  to  henelf  eout 
dttrive  of  and  not  connected  with  or  subject  to  die  con* 
trol  of  her  husband :  that  ftequent  promises  had  been  made  jv«^kob. 
hj  her  to  pay  the  phdntiff  the  amount  of  his  demand^  but 
diat  die  defendant  had  left  Englahd  for  France  without 
doing  so;  and  that  she  now  resided  in  Scotland^  out  of  the 
Jurisdietioo  of  the  Courts  .^Under  these  circumstances,  die 
kanied  Serfeant  submitted  that  the  defendant  should  be 
lefi  to  plead  her  coverture  and  that  the  Court  would  not 
assist  her  on  a  summary  application  of  this  description ; 
and  more  particularly  so»  as  she  represented  herself  to  the 
phBBtifT  as  a  single  woman  in  the  first  instance,  and  had 
shioe  adsd  with  the  greatest  duplicity  in  order  to  avoid 
te  fAyiKnt  of  this  debt:  and  he  relied  on  the  cases  of 
JtssflMBoim  UAigle  (a)^  and  Burfteld  v.  The  Dnckeu^ 
rft  Piifm€(b)f  where  the  CourtrefmMMl  to  diseha^  Hid 
wyby  Iht  husband  being  abroad,  for  «  sum  obtained  b^ 
hsv  on  her  own  aecount,  and  iddiough  she  did  not  acquhre 
credit  by  passing  herself  off  as  a  single  woman. 

Mr.  Serjeant  Pell^  in  support  of  the  rule,  relied  on  the 
case  of  Wiaiers  ▼•  Smith  (c),  where  the  Court  of  K6ng*$ 
Benek  discharged  a  feme  covert  on  filing  common  bail, 
ott  lis  appearing  that  the  plaintiff*  who  had  arrested  her 
knew  that  she  was  a  married  woman  at  the  time  she  coni* 
tmoted  the  debt%  So  here,  the  plaintiff  was  apprised  that 
the  defendant  was  married,  before  and  at  the  time  of  the 
smst,  which  was  consequently  illegal :  and  in  the  cases  of 
D9  Omtton  V.  VAigUy  and  Bwrfield  v.  The  JDuehejse  de 
Pfome,  the  defendants«nd>  their  husbands  werefore%ii- 
era ;  and  although  here  it  is  sworn  that  the  defendant  is 
at  pieaaat  fesidiiig  in  StotUmd^  she  is  still  entided  to  die 
of  the  Court 


(s)  1  Bof^iB  PqL  S,— (^)  •  New  Rep.  SSO. (c)  6  Tenn  Rep.  451. 
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Bfr;  Justioe  PAEE.^-Thi8  is  an  anpUcatioii  to  the  dMK 
crietioQ  of  ihe  Uotirt,  aad  it  is  necessary  to  exasj^ioe  all  tli^, 
circumstances  attending!^,  as  cases  of  this  descr|ptioi^ii9iy(|t 
each  dejpend  upoa  its  own  peculiar  ground,  Rnd^nM:^  he. 
decided  accordingly.  On  the  authority  of  preyipu9,,.^ei}^ 
sions^  we  are  of  opinion  that  the  defendant  i%  thu  cim. 
must  be  left  to  plead  her  coverture.  The  case  of  Jfte  S^Ur 
hn  V.  L*Aigle  was  far  stronger  thap  the  |>resentf.^^  There 
the  defendant,  a  Frenchwoman,  came,  over  t^  l))is  WWffT 
from  France  with  her  husband,  as  emigrantfl^  .  T|^^.  hlUi*. 
band  left  her  here,  and  went  abroad,  giving  bar  a  nowcx 
of  attorney  to  transact  his  business.  She^ajSi^rwapw  mn. 
habited  with  another,  and  traded  on  her  own.  ^^.QQRUoi'^K 
the  plaintiff,  by  whom  she  was  arrestefi;  ai|4fl)^JpO|tf( 
refused  to  discharge  her  on  a  common  appearano^ ^ tii^oiyh 
the  plaintiff  appeared  to  have  been,  acquainted  i^ith^^^§ 
h^  of  her  coverture;  and  Waters  v«  5mtM.WfUif]efep|j^ 
to  in  support  of  that  application, ^and  Mr.  Justice  i^^fT 
said,  (a)  **  It  may  happen  that  coverUire  may  be  ^  fpo^ 
defence.  Cases  afford  no  general  rule.  They  turn 
on  nice  circumstances.  If  the  sum  in  question  .had 
been  advanced  on  the  husband's  account,  he  j,  shq^d 
have  wished  the  Court  to  interpose,  but  that  if  ibe.fi^ife 

*    %  m  til  '   ^4  ■ 

received  it  on  her  own  account,  she  was  c^ititli^Jto  j^o 
favour.''    So  in  fPaters  v.  Smithy  the  Court  said,,  that  {^ 
**  when  a  married  woman  imposes  on  a  trader,  and  con* 
tracts  on  her  own  credit,  they  would  not  relieve  heir  ip. a 
summary  way."    In  Pritchett  v.  Cross  (c)jyyhichJh^fB 
not  been  adverted  to  in  the  present  case,  the  defendant 
was  an  English  woman,  and  resident  in  this  country;  and. 
Mr.  Justice  Gould  there  ''seemed  to  disapprove  of  th^ 
summary  proceiafling  by  motion,  and  of  taking  ibcuifiicl;  of 
coverture  from  the  defendani's  affidavit,  and  he  mentioned 
the  case  of  Mrs.  Baddeley{d)  where  the  Court  were  nol 


(a)  1  Bo^  &  Pull.  10. (b)  OTermRep.  45«.— <c)  S  H.  Bl.  17.- 

(rf)  2  Sir  W.  Bl.  1079. 


The  indispoBition  of  Lord  Chief  Justice  Dallas  obliged 
bin  to  decline  giving  any  opinion* 

Rule  discharged  (b). 

(a)  «  Mki  %46.  S.  €.  1  SsHc.  \\%.^b)  See  M«r$kMii  v.  RtUtvn, 

8  Tenn  Rep.  545. 
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vilified  with  an  affidavit,  but  put  her  to  plead  her  cover-  I82f 
tors;  and  be  «iid  that  he  had  always  understood  that 
sndk  was  the  course  both  in  the  King*$  Bench  and  in  this 
Court  .'^  In  Burfield  v.  7%e  Duehesse  de  PiennCfihe  defend- 
Hal  was  a  foreigner,  and  her  husband  abroad,  althouj^fa 
dbe  Wk'^^Ml  separated  from  him  by  deed,  and  had  no  se- 
|M«to  Inmtenance,  nor  bad  she  ever  represented  herself 
m  a  dngfe  woman ;  and  Mr.  Justice  Heath  there  observed, 
iimi^ii  JkertjfY.  The  Duchess  of  Mazarine  (a),  wbere  a 
vtflpdid'ww  fi^nd  against  tbe  Duchess,  the  Court  refused 
to  rdMbve  tkef,  thougti  her  coverture  was  clearly  proved ; 
msd  tlmi  iff  there  were  any  case  in  modem  times  more  re- 
edjgBilSNltlian  another,  it  was  that  case/'  On  these  author- 
ities^ coupled  with  the  circumstances  of  this  particular 
€aB^,  tttfA  "Court  are  of  opinion  that  they  ought  not  to  in- 
IsrAre  in  favour  of  the  defendant  on  this  motion,  but  that 
die  amstlie  left  to  plead  her  coverture ;  and  speaking  for 
myself,  I  rely  much  on  tbe  circumstance  of  her  being  now 
resident  in  Scotland^  and  out  of  the  jurisdiction  of  the 
Court. 

Blr«  Justice  Burrouoh. The  cases  which  have  been 

jost  referred  to  by  my  firother  Park^  are  far  stronger  than 
the  present,  to  shew  that  the  Court  ought  not  to  exercise 
its  jviadiction  on  a  summary  application  of  this  nature. 


VOU  VIII.  A  A 
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N^^isSl  Scholey  v.  Goodman. 

Where,  in  an   J.  HIS  was  an  action  of  oftsumpsiL ^The  first  count  of  tlie 

action  of  oj.  declaration  stated,  that  before  and  at  the  time  of  makkiir 
trustee  for  the  the  agreement  of  the  defendant  thereinafter  mentioned, 
omement'by  ^^^ions  Unhappy  and  irreconcileaUe  differences  bad  for 
which  the  de-  somo  time  passod  and  existed,  and  still  continued  to 
wife  had  agreed  oxist  between  him  and  one  Jiane  Goocfmoit,  bis  wife  ;.^tbat 

Md^thrd'S'ndl  ***®^*"P^"»  ^^  ^^^  12th  October,  1821,  by  a  certain  agree* 
ant  had  stipa-    ment  'then  made  between  the  defendant  of  the  first,  tlie 

pTiUntiff^aCi!  ^'^  ^^^^  Goodman,  bis  wife,  of  the  second,  Imd  tbe 

uinsom  week-  plaintiff*  of  the  third  part,  after  reciting  that  such  diffen* 

of'  hh  wife^ln  ^^ces  had  existed  between  the  defendant  and  his  wife,  and 

consideratioo  which  being  likely  to  continue  they  had  mutually  agreed 

of   which   the  _.  ®  ^^  ^  t       ,        ^        .  » 

plaintiff  on-  to  live  separate  and  apart  from  each  other  for  the  remain- 

fhTdefcnd^t*  der  of  their  lives ;  that  ^he  defendant  had  agreed  to  allow 

harmless  ttbm  to  and  for  the  use  of  his  wife,  twelve  shillings  a^week,  upon 

might  contract  certain  terms  therein  mentioned,  and  that  the  plaintiff*  had 

on  his  ac-  agreed  to  such  payment  being  made  and  continued,  and  to 

count  ;-and  the  r  ^  o  » 

plaintiff  sued  sa^^  harmless  and  keep  indemnified  the  defendant  from  all 
the  defendant    further  charges  or  expences  on  account  of  the  said  Jane 

to  recover  sums  °  ■ 

paid  by  the        Goodman,  his  wife: It  wias  amongst  other  things  i^^reed 

count 'of  ^snciT  ^Y  ®"^  between  the  defendant  and  the  plaintiff*,  that  the 
allowance,  and  defendant  should,  on  the  Saturday  in  each  and  every  week 
the  wife  were  during  the  life  of  his  wife,  pay  or  cause  to  be  paid  to  the 
received  in  evi-  plaintiff",  or  such  persou  or  persons  as  he  or  they  or  the 
trial,  to  shew    wife  should  mutually  name  and  appoint  to  receive  the  same,. 

bcen'iiving^in  ^'^^ ■'^^^  ****"  of  twelve  shillings,  for  the  use,  benefit,  and  suj 

adultery  pre-  poitof  the  defendant's  wife:  provided  always,and  the  ^m^— 

irthe^time^^e  >ntentof  allthe  parties  to  theagreement  was,that  if  the  defend — 

payments  in  autshouldatanytimethereafter  durinsf  the  joint  lives of  him   — 

question  were  o         ./ 

made;  and  the  jury  found  a  verdict  for  the  defendant  generally,  as  well  as  on  the  ground  ^car. 
adultery: — the  Court  granted  a  new  triaj^  and  it  seems  that  such  an  agreement  is  legal,  airs^/ 
that  the  fact  of  adultery  cannot  be  given  in  evidence  under  the  general  issue,  but  mastX^^ 
specially  pleaded. — Quare  also,  whether  such  declarations  were  admissible  in  evidence,  a0</ 
whether  the  plaintiff  vught  not  to  have  had  notice  of  the  adnltery  previously  to  the  coamenc:*- 
oent  of  the  action? 
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tflf  and  wife,  be  sued  or  prosecuted  by  her  or  any  persoD  on       ,j<^ 
ber  behalf,  for  Ibe  payment  of  any  further  sum  than  what 
was  thereby  apreed  on,  or  by  any  person  whomsoever,  for  or 
in  respect  of  any  debt  or  demands  incurred  or  contracted  by 
or  OB  the  part  of  the  wife,  during  the  separation  of  her  and 
tbedefendanl,  or  by  her  means  or  concurrence;  then,  and  in  ei- 
ther of  Ihe  said  cases,  it  should  be  lawful  fof  the  defendant  to 
tJedBClfiOBitbe  said  weekly  allowance  of  twelveshillings,all 
wader&gj  such  sum  or  sums  of  money,  as  he  the  defendant 
•whaald  be  so  charged  with,  w  compellable  or  liable  to  pay,  to* 
^etl^  wMlall  costs,  charges  and  expeuces  which  lie  should 
to  put  to  0r  sustain,  by  reason  of  any  such  action,  suit,  or 
yiPDOsediiig^..«aBd  in  consideration    of  the  provision  so 
signed  ta  be  pud  by  the  defendant  for  the  use  and  benefit 
«f  his  w^  the  plaintiff  covenanted  and  agreed  that  nei- 
"dMroriie^  aor  aay  person  or  persons  by  or  with  her  concuf- 
ranoe^  should  or  would,  at  any  time  thereafter  during  the 
^eptratioo  between  them,  in  any  manner  molest,  disturb,  or 
visit  the  defendant  without  his  full  and  free  consent  and 
appr^batioo,  nor  would  institute  or  prefer  any  process  or 
4idier  proceedings  against  him  in  any  Ecclesiastical  Court, 
erdsewhere,  for  restitution  of  conjugal  rights,  nor  prosecute 
or  oommence  any  action,  process,  or  other  proceedings 
sgaiBst  the  defendant  for  aqy  other  payments  or  allowances 
thap  therein  before  mentioned,  or  on  account  of  any  debts, 
GontracU,  or  engagements,  which  the  wife  should  or  might 
contract  or  incur  during  such  separation  as  aforesaid ;  and 
that  the  plaintiff  should  and  would  from  time  to  time  and  at 
all  times  thereafter,  well  and  sufBciently  defend,  keep  harm- 
less, and  indemnify  t^e  deft^ndant  from  and  against  all 
wmck  proceedings,  actions,  or  suits,  and  <.ll  costs,  damages, 
and  ezpences  which  the  defendant  should  or  might  pay 
<Hr  sustain  for  or  on  account  of  any  such  proceedings,  ac« 
tions,  or  suits,  or  other  matter  or  thing  relating  to  or  con- 
cerning the  maintenance  or  support  of  his  wife;— and  for 
the  due  performance  of  the  said  agreement,  each  of  thp 

AA2 


362  CASES  IN  mCHABliM AS  TUll» 

}^^  parties  bound  bimself  onto  the  other  in  the  t>ena1  sum  ^ 
600/.  .^The  declaration,  after  averring  mntual  promisesir 
proceeded  to  state,  that  although  the  plaintiff  and  die  said 
Jane  Ooodman  had  respectively  always  well  and  truly 
performed  all  things  contained  in  the  said  agreement  on 
their  parts  to  be  performed  and  fulfilled ;  and  that  altbei^h 
from  the  time  of  making  thereof,  continually  hitherto,  she^ 
the  said  Jane  Goodmdn^  with  her  own  will,  and  wit^  the 
consent  of  the  defendant,  had  lived  separate  and  apart  from 
him,  according  to  the  tenor  and  effect  of  the  ag^reemei^; 
and  that  the  plaintiff  and  she,  after  the  making  thereof  had 
mutually  appointed  one  William  Smedley  to  receive  the 
said  sum  of  Iwelve  shillings  per  week,  for  the  use  and  isop^ 
portof  the  said  Jane  Qoodmanj  according  to  the  tenorand 
eflect  of  the  agreement;  and  that  Smedley  had  always  from 
thence  hitherto  been  ready  and  willing  to  receive  the  same; 
and  that  although  the  said  Jane  Goodmanwoa  still  living, 
and  though  afier  the  making  of  the  agreement,  to  wit,  on 
the  25th  May^  1822,  divers  large  sums  of  money, of  the  said 
weekly  sumof  twelve  shillings,  in  the  wholeamountingtoIM 
became  and  were  due  and  payable  from  the  defendant,  ftr 
the  use  and  support  of  the  said  Jane  Goodman,  according 
to  the  tenor  and  effect  of  the  agreement; ^yet,  that  the  de- 
fendant not  regarding,  &c.,  but  contriving,  &c.,did  notaor 
would  on  the  day  and  year  last  aforesaid,  or  at  any  time 
since,  pay  the  said  last  mentioned  sumof  money,  or  any 
part  thereof^  to  the  plaintiff  or  Smedley ,  or  any  other  per^- 
son  or  persons,  according  to  the  tenor  and  effect  of  the  said 
agreement,  but  wholly  neglected  and  refused  so  to  do... 
The  second  count  was  for  board,  lodging,  and  otbetv  ne^ 
cessaries,  found  and  provided  by  the  plaintiff  for  the  de- 
fendant's wife,  at  his  request;  to  which  were  added  the 
common  money  counts.  The  defendant  pleaded  the  gene* 
ral  issue^ 

At  the  trial,  before  Lord  Chief  Justice  Dallas^  at  W^U 
mtiMltfr,  at  the  sittings  after  Michaelmas  Temif  1822, -it 
appeared  that  the  plaintiff  was  the  father  of  the  defendants 
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U  as  w«tl  as  ber  trustee,  and  that  he  had  adranoed  her       ^1928- 
half  a  year's  allowance,  at  the  rate  of  twelve  shillings  per 
week,  according  to  the  terms  of  the  agrreement  entered  into  on 
the  separation ;  which  the  defendant  had  refused  to  pay,  and 
fiMT  tae  recovery  of  which  this  action  was  bruught..-.The 
principal  ground  of  defence  was,  that  during  the  time  in 
respect  of  which  the  demand  in  question  was  made,  the 
defendant's  wife  had  been  living  in  a  state  of  adultery  with 
oiie  Fiits;  in  consequence  of  which  the  defendant  had  re* 
filed  to  continue  the  payment  of  her  allowance.     lu  or* 
flei^  lo  prove  the  adultery,  it  was  sworn  that  Pitts  and  the 
d^endant^s  wife  lived  together  in  one  house,  which  consist* 
ed^'fbnr  rooms,  and  slept  in  one  bed;  and  that  they  occn- 
'pRNl'two  of  the  rooms  only.  And  a  witness  was  called,  who 
slal^thatshe  had  heard  the  wife  make  declarations  amount* 
inglo  an  acknowledgment  of  her  infidelity  to  her  husband^ 
and  her  attachment  to  Pitts.    The  admissibility  fi(  this 
evidence  was  objected  to  by  the  plaintiff's  couose^,  on  the 
^eiieral  ground,  that  the  declarations  of  a  wife  were  not  ad* 
missible  in  evidence^  either  for  or  against  her  husband* 
His  Lordship  observed,  that  this  case  was  peculiar  in  its 
^'rcomstances,  and  that  he  could  not  find  that  an  objection 
of  this  description  had  ever  been  raised  before;  and  that 
it  most  therefore  be  decided  on  principle.    He  admitted, 
that  although  generally  speaking,  the  declarations  of  a 
wife  were  not  admissible  in  evidence,  either  fer  or  against 
ber  bnsband,  as  their  interests  were  absolutely  the  same; 
yet  that  in  this  case,  the  interests  of  the  defendant  and 
bis  wife  were  directly  opposite^  as  they  were  severed 
hf  the   agreement  of  separation.     He   on    the  whole 
thought,  that  the  justice  of  the  case  required  that  the  oou# 
feasidns  made  by  the   wife,  as  to  her  adoltary^  shonld 
be  received;  and  they  were  accordingly  admitted.    The 
jury  found  a  verdict  for  the  defendant  generally,  and  en  a 
question  being  put  to  them  by  his  Lordship,  they  declared 
that  they  found  the  feet  of  adultery  also.    His  Lordship 
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1825-        however,  reseired  the  point  as  to  the  admissibility  of  tbeo^ 
ScBOLiT      declarations  by  the  wife,  for  the  opinion  of  the  Conrt. 


GOODVAK. 


Mr.  Serjeant  Pell^  in  the  last  Hilary  Term,  obtained  a 
rule  nisif  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted ;  and  submjtted  in  the  Jirst  place,  that  the 
admissions  made  by  the  wife,  of  her  having  commtf* 
ted  adnltery,  conid  not  be  given  in  evidence,  so  as 
to  exonerate  her  husband  from  the  payment  of  her  al- 
lowance according  to  the  terms  of  the  agreement.  Se* 
eandlyy  that  even  if  they  were  admissible,  it  was  not  prov* 
ed  that  the  plaintiff  was  aware  or  had  any  notice  of  the  lact 
of  the  adultery;  and  lastly  ^  that  it  should  have  been  ape- 
cially  pleaded^  and  could  not  be  given  in  evidence  under 
the  general  issue.  And  in  support  of  the  latter  objec* 
lion  the  case  of  Field  v.  Serves  (a)  was  relied  on. 

Mr.  Serjeant  Faugkan  was  about  to  shew  cause  in  the 
last  Term,  when  the  Court  being  strongly  inclined  to  think 
that  the  adultery  should  have  been  specially  pleaded  oh 
the  authority  of  that  case,  they  suggested  the  propriety  of  a 
new  trial,  when  such  a  plea  might  be  put  on  the  record;  or 
that  the  facts  should  be  turned  into  a  special  case,  as  it 
embraced  points  of  considerable  importance,  not  only  as  far 
as  regarded  the  validity  and  legal  effect  of  the  agreetnent  (br 
the  separation,  but  also  as  to  the  admissibility  of  the  declara« 
tions  by  the  wife,  independently  of  the  other  evidence, 
which  was  sufficient  to  go  to  a  jury  as  to  the  fact  of  add* 
tery,  provided  it  could  be  given  in  evidence  under  the  ge- 
neral issue;  and  they  directed  the  case  to  stand  over  uniB 
this  Terra,  in  order  to  givie  time  to  the  paiHies  to  come  to 
some  arrangement  between  themselves,  or  adopt  either  of 
the  modes  as  poitited  out  by  the  Court  No  arrangement 
however  having  been  made,  Mr.  Serjeant  Vaughan  now 

(«)lNew  Rep.  121. 


IN  THB  FOVftTH  YEAR  OT  GBO.  IV.  356 

Atmed  cai»e»  and  submittedy  that  the  case  of  Field  v.       J^^ 
Serres  was  altogether  distinguishable  from  the  present,  as 
dmt  was  an  action  of  debt  on  bond  brought  by  a  trustee, 
to  recover  the  arrears  of  an  annuity  due  to  the  defendant's 
wife;  and  the  defendant  having  pleaded  the  general  issue 
of  no*  esi /actum  only,  applied  to  withdraw  it,  and  plead 
the  ftcts  of  the  wife  having  committed  adultery,  and  that 
die  was  living  in  that  state  when  the  bond  was  given. 
Tliisy  bowever,  was  an  action  of  assumpsit  on  a  mere  writ- 
tea  ond^rtaktBg  by  the  defendant  to  pay  twelve  shillings/ier 
waek  for  the  maintenance  of  his  wife,  so  long  as  she  should 
Iravseparate  from  him ;  and  any  fiict  which  might  operate  as 
a  bar  to  such  action,  might  be  g^ven  in  evidence  under  the 
general  issue.    Adultery  by  the  wife  must  have  the  effect 
of  destroying  the  agreement  altogether,  and  if  it  had  been 
pleaded,  it  would  be  a  complete  answer  to  the  action. 
Dower  is  forfeited  by  adultery  by  the  express  words  of  the 
stalate  of  Westminster  2,  c.  34;  and  that  was  admitted  by 
Lord  Taibot  in  Sidney  v.  Sidney  (a)f  although  it  was 
there  held  that  an  actual  jointure  was  not  forfeited  by  such 
an  act,  but  that  depended  on  the  equitable  principle,  that 
it  was  made  before  marriage. ,  In  Gamer  v.  Hancock  (6),  it 
waa  decided  that  adultery  in  the  wife,  under  any  circum- 
stances but  those  of  consent,  absolved  the  husband  from 
Iba  duty  of  maintaining  her,  and  consequently  that  he 
waa  not  liable  for  necessaries  subsequently  supplied  to  her. 
Soi,  if  the  wife  elopes,  the  hudband  is  not  bound  to  main-* 
tain  her  afterwards,  or  even  provide  her  with  necessaries. 
Here,  the  defendant  was  only  bound  by  the  terms  of  the 
agreement^  to  make  an  allowance  to  his  wife  so  long  as  she 
coBlinued  chaste,  and  lived  separate  from  him.   Besides, 
the  plaintiff  was  a  mere  trustee,  and  it  was  not  his  duty  to 
advance  money  on  account  of  the  wife,  who  was  also  his 

(«)  S  Pccre  Wini.  «76. {h)  6  Term  Rep.  605.  Sec  also  Morris  v. 

Martin,  1  Str.  647.  Mainwsring  v.  Sands,  Id.  706. 
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-  j?^      o«rn  daugliterf  md  thbiigh'rl^  «'l»vongfa^  by  biiiB^* 

SovoLKT'  it  18  jft  «iib»Caiice  the  Kvife%^  md  tb«  phriBtiff'iras  folly 
Gt>ooiNiiiv«^  aivifre  #lKit  defeiioe  would  be  set  up  ta  ft  before  it  wm 
cdtmneaeed.  Tbedefendiint  was  net  cognisstint  of  nor  did  be 
ceuniv^e' at  the  profligacy  of  his  wife;  andtfibehadMpuneia# 
oflbpriugy  it  would  be  too  much  ^to  contend  that  he  would 
bate  been  *stiil  liable  to  support  her  under  the  terms  ef 
the  ag<reeinent.  Independently  of  this,  howerer,  a  Court 
of  law  will  not  recognize  kn  agreement  of  this  descriptioii^ 
the  object  of  which  is,  to  carry  into  efllect  a  separation  be« 
tween  husband  and  wife.  It  is  incompatible  with  the  sdmNi 
policy  of  the  law;  and  if  admitted,  would  tend  to  deny 
the  propositidn  that  a  unity  of  persons  subsists  betweisli 
husband  and  wife,  who,  while  such  relationship  coiiftinne% 
must  be  regarded  as  one  individuaiy  and  be  identified  as 
one  and  thesaitae  person.  '  The  case  of  Durani  V.  Tit-' 
ieff  (a)  is  expressly  in  point,  where  it  was  held  that  a  deed 
made  between  husband  and  wife  and  a  trustee,  with  a  co^* 
venant  by  the  husband  to  pay  liuch  trustee  an  annuity^  iii 
case  the  wife  $h6tUd  live  separate  and  apart  from  b^  has** 
band,  and  should  take  one  of  her  children  to  reside  with 
heff  was  ^oid,  as  being's  deed  made  in  confemplatiou  dflBi 
fbtttre  separation^  and  therefore  contrary  to  the  policy  of 
murriage.  ' 

[Mr;  Jusllee\8tfrro«^A. — Hie  agreemient  in  that  caii^ 
wa^  prospleciive;] 

ft  was  %f)^aRy 'against  the|>olicy  of  the  law  whetherk 
w^e  ptiMpe^frre  or  not,  or  whether  It  was  made  befiM 
nkM'ribge49r  tlft^t»  for  ai  knowledge  by'  the  parties  that  thn^ 
ni{gfit*^«il^4ilo  sueh  an  agreement  as  occasion  might  w» 
qtiii^y^^^oaMe^fMHy  facilitate  a  separation,  and  operate 
as  if  a  prospective  agreement  had  been  actually  made.  la 
Legard  v.  J^l^^niff)^  fliord  Chaficellor  Rosslyn  seemed 


#  .', 


(rt)  7  Price,  571^.— X*)  S  Vii^.  358, 
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kk  \m  <tf  <iph»itm  'that  jofltriuMiiti  c(  Hm  mture  wen  sot  W      ,!»» 
lieMoooiiigedU^Ad  that  Coarto  of  Equity  were  not  com* 
pnHmAiQgiwe  effect  to  them  as  against  the  bnsband;  and 
iaitlitiimimirecoht  case  of  St.  John  w.  Si»  John  (a),  Loitl 
JUm  ipitiaiated  a  strong  opinion  that  such  contracts  were 
mat  himimgp  because  not  pennitted  by  the  policy  of  the 
hnr»  aod.tbAt  tbey  ought  not  to  be  the  foundation  of  anae* 
tiem  orsnit  in  equity*.  Lord  Kemyon^  in  Marshally.  Button^ 
eAphaljeally  pointed  out  thedifficulty  and  inconvenienoe  of 
treating'  a  husband  and  wife  as  distinct  or  different  parties; 
aid  bis  LordsbipobsenFed9that(&)^*  if  the  parties  were  com* 
petont  to  contract  at  all,  it  would  then  become  material  to 
ooastder  how  iar  a  compact  could  be  yalid,  which  has  for  its 
dgeellfae  oeotravention  of  the  general  policy  of  the  law  in 
settfing'tbe  relations  of  domestic  life,  and  which  the  pub- 
lic is  interested  to  preserve;  and  which,  without  dissolving 
thelKMid  of  marriage,  would  place  the  parties  in  some  ie» 
9fod^  ift  the  condition  of  being  single,  and  leave  them  in 
others  subject  to  the  consequences  of  being  married; 
aad  wbich  would  introduce  all  the  confusion  and  inconve^ 
aiMMce^' which  must  necessarily  result  from  so  anomalous 
Sii4  OMXed  a  character."    Although  a  married  woman  can* 
^Qil  bind  hef^elf  by  deed,  yet  by  executing  an  instrument 
of  tbis  description, she  has  a  discretion  to  live  with  her  hus« 
lia^sd  or  notf  which  by  the  policy  of  the  law  she  would  be 
otherwise  unable  to  do.    But  even  admitting  the  agree- 
Usepi  ki  question  to  be  legal  and  valid,  and  that  the  wife 
^pifbl  sae  the  defendant  through  the  intervention  of  the 
lilaJHtiflTas  her  trustee,  the  defendant  is  still  entitled  to  re* 
Uda  bis  verdict,  as  the  relative  situation  of  husband  and 
wife  BO  longer  subsisted  between  them;  and  there  could  be 


■     '   '  («)  11  Vet.  526, (5)  8Terni  Rep.  54(J. 

*  All  the  late  decisions  in  equtty,  as  to  the  carrying  into  effect 
deeds  of  separation  between  husband  and  wife,  are  collected  in  FZs- 
lft«r*#  in^MXp  and  SupplemetUip  tit  Baron  k,  Feme.  Dirs.  IIL IV.  V. 


36%  'CASB6  IN  MICItAELMAS  TERM, 

.J^^.       BO  reason  for  exdudiDg  the  decbrations  or  admissioDS  of 
ScHOLBT      the  wife  as  evidence  against  her  husband.    The  action 
GooDifAN«     ixiust  be  considered  as  her's,  the  plaintiff  being  a  mere  no» 
minal  party,  and  she  must  be  taken  as  standing  in  the  situa* 
tion  of  a  cestui  que  trusty  and  suing  the  defendant  through 
the  intervention  of  her  trustee*    In  Bottomley  v.  Bro9ke(d) 
it  was  heldy  that  if  a  bond  be  given  by  A.  io'B.  in  trust 
for  C09  in  an  action  on  the  bond  by  jB.,  A.  may  set  off  a 
debt  due  to  him  from  C,  although  the  trust  did  not  appear 
on  the  face  of  the  instrument     And  in  Haman  v,  Park^ 
er  (b)f  wh^re,  to  an  action  of  debt  on  bond  conditioned  for 
payment  of  money  to  a  third  person,  and  a  declaration  of 
such  third  person  was  given  in  evidencei  in  which  she 
stated  that  the  defendant  did  not  owe  her  any  thing,  and 
he  obtained  a  verdict;  such  declaration  was  held  to  have 
been  properly  admitted  in  evidence,  as  she  was  to  be  con- 
sidered as  the  real  plaintiff.    So,  here,  as  the  action  was 
brought  by  the  plaintiff  as  trustee,  for  the  benefit  of  the  de- 
fendant's wife,  and  she  alone  was  in  point  of  fact  and  sub- 
stance beneficially  interested,  her  declarations  were  ad* 
missible  in  evidence  as  a  cestui  que  trust;  and  although 
it  might  be  said  that  the  relationship  of  husband  and  wife 
still  subsisted  between  her  and  the  defendant,  yet  it  was 
put  an  end  to  by  the  agreement  in  question,  and  subkdd 
eausdf  toUitur  effectus.    If,  therefore^  adultery  be  a  bar  to 
this  action,  the  declarations  of  the  wife  as  to  that  fact  were 
admissible ;  but  independently  of  those,  there  was  sufiicieBt 
evidence  to  go  to  a  jury  to  establish  the  adultery,  aad 
which  of  itself  furnished  a  complete  answer  to  the  plais- 
tiff^s  demand. 

Mr.  Serjeant  Pell^  in  support  of  the  rule,  relied  on  the 
case  of  Nurse  v.  Craig  (c),  which  was  decided  subsequent- 
ly to  that  of  Marshall  v.  Rutton^  and  where  it  was  held 

(a)  1  Term  Rep.  62 1  w. (6)  1  Wils.  «57. (r)  ^  New  Rep.  U^- 
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JEhftt  if  ItMbaifd^iid  WH^  ftepanrte  by  deed,  md  the  fonner  ^j823-, 
oofviiaiitt  wHb  the  wife's  sister  to  pay  bis  wife,  or  sucb 
pmon  m  «be  sbooM  appoinl,  a  ccnrtaia  weekly  allowance 
dmfttg^dieir  separation,  and  the  wife  afterwards  li?ed  with 
ber  sister,  who  supplied  her  with  necessaries,  and  the  hwk 
band  felled  to  pay  the  stipulated  allowance  to  bis  wife, 
die  aister  might  maintain  an  action  of  indebitatuM  cm- 
iUDtpiU  against  the  hnsband  for  such  necessaries.  And  in 
lUan&oe  y^.  Tkmsleton  (a),  which  was  an  action  of  asiomfh- 
tilf  for  the  board  and  lodging  at  the  defendant's  infent 
child,  and  <he  wife  was  called  as  a  witness,  she  baring  been 
not  omiy  separated  but  divorced  from  ber  husband  by  act 
of'parfiameut  and  married  again.  Lord  Ahanley  stated  the 
nd^tobe  a  broad  and  general  one,  and  noteasilyto  bebrolcen 
in  tfpon  orsbiaken,  thata  wife  should  not  reveal  meitters  of  con- 
fidM6^  imparted  to  lier  by  her  husband.  That  was  decided 
da  di^  ground  that  the  confidence  which  subsisted  between 
httriMmd  and  wife  at  the  time,  iriiould  not  be  riolatod  in  con- 
feeqnenoe  of  any  future  separation,  and  therefore  that  the  wife 
tinM  not  be  admitted  to  give  any  evidence  of  what  occurred 
tfidrDiig^  the  marriage;  which  would  have  been  excluded 
fP Ae  anarriage  had  continued.  The  general  rule,  therefore, 
ttcliiding  the  declarations  of  the  wife  either  for  or  against 
her  irasband,  is  equally  applicable,  although  a  separation 

tmy  liave  taken  place: and  the  case  of  AVrfe  v.  Oraigf  is 

*Jefci§ite  to  shew  that  the  defendant  is  liable  to  the  ptain- 
MflTaan  trustee,  for  the  weekly  payments  advanced  by  him 
ild^be  wife;  and  his  undertaking  to  indemnify  the  defend- 
maUt  againsi  any  debts  she  might  contract,  is  a  sufficient  con- 
^deration  to  raise  an  assumpsit  to  pay  the  wife^s  allow- 
as  stipulated  for  in  the  agreement. 


Lord  Chief  Ju^ice  DALLAs*«.This  caae  involves  many 
hMporlant  questions.    In  the  first  place,  will  the  law  r^ 


(a)   Peake*s  Eridence,  4th  edit.  191.    App.  Ixxxix.  S.  C.  cited 
OEast,  19s. 
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.  iflSd*       <ogiifae<ui  ^twttept^betweea  husband  and  wife  to 
^HOLBT      separate  and  apart  from  each  other.    And  if  so,  vrill  adaW 

'Si 

•OooMAir.     ^^y  ^J  ^^  ^*^®  ^^^  a  separation  has  taken  plaoSi  ha¥e 
Che  effect  of  annnNii^  such  agreement  or  rendering*  it 
void  altogether;' or  will  it  operate  as  a  forfeiture  ^of 'the 
Wife'is'right'to  allowance  thereby  stipolated  to  be  paid  to 
her  ^yhet^hndbAnd?  The  agreenent  eon^ins  uo  previ* 
siotadafli  to  h^r  eon ttnnhig  chaste;  and  in  casethe  hushatid 
had  applied  for  a  divorce,  most  she  not  have  been  ello^ed 
altkiony  daring  the  time  the  suit  Wfifs  pending?  As  to  who* 
ther  the  delclalPations  by  the  wife  wene  admisiAUo  or  liot^I 
gaveuo  opinion  at  the  trials  but  treated  itasa^newandaoo* 
niafoM  point;  Md  the  case  of  Field  v;  JSerre^  wsis  not 
dien  adverted  to.    If,  however,  the  adultery  bad  »lies(i 
pleaded,  the  ^[ue^tion  is,  whether  it  would  fomiah^a  good 
defence  to  thtd  action?  It  is  a  well  known  and  eslridisbed 
principle,  that  a 'wife  cannot  be  a  witness  either  feror 
against  her  husband,  aiid  the  same  rule  applies  to  dedar* 
atfons  made  by  the  wife.     I,  however^  thought  at  the  mo- 
ment, that  if  the  law  would  recognize  or  give  validity  tn 
the  agreement  in  question,  it  would  operate  to  destroy  the 
community  of  interest  wliich  previously  existed  betwii^cfli 
the  husband  and  wife,  or  in  other  terms  to  create  a  diver- 
sity of  interest;  and  consequently,  that  the  general  tule 
did  not  apply  to  this  particular  e&se.    I  however  abstaittw 
ed  from 'grvihg  a  decisive  opinion,  but  left  it  exptes^y 
for  the  consideration  of  the  Court.    If  the  instrument  be 
not  valid,  the  plaintiff  is  seeking  to  recover  through  the 
medtmh  df  ^n  diilii#iiii  ag'k^eehient;  and  i^sucfb^ti  aglfee- 
itienf  M 1^  s^t  tip ina ConVt  <if  Joatice^td  ^destroy ^he i«^ 
lalionshfp  of  husbaitd  and  wifef  4itk  that  point  ^  I'  am^ttct 
at  i^tcomM  prepared  to  give  an  opmion,  but  as  I  adcaritted 
thef  i^i^M,''wlketh^]^fopetly  or'not^  I  will  ^dt  iH9w  My^ 
I  thifft  flie%tet  dbtatse  to^be  adopted  is  to  send  tWtasii 
down  to  a  new  trial. 


;>■ 
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Miv^  Jitatict.  Pabk.  ^WheOMr  ih%> :  dfefamtioiis  of  Ibo  .  li^a. 
itiAjt.difiit  lo  liBTe  been  received  io  erideoeo  or  not,  I 
^mMtflk  et  opkAm  that  there  ougbl  Io  be  a  iievr  trialf  at 
efridtnoeaiiamc/e  may  be  adduced  to  prove  tlie  fact  of 
adnlterjr*  IndependeDtly  of  this,  the  case  embraces  quea^ 
ibUftof  weighty  consideration^  which  ought  not  to  be  de* 
cidadoD  Uie>  present  motion*  It  is  extremely  doubtful 
whether  a»  agreement  of  this  description  can  be  recogniz- 
ed hj^  law*  It  must  be  observed  that  in  Field  v.  Serre^p 
the  Court  would  not  allow  the  pleas  of  adultery  to  be  put 
en  tkexeoerdy  as  if  pleaded  they  would  not  afford  a  de* 
fmo^  to  Ae  action*  Another  question  in  this  case  is,  was 
the  i^aintiff  cognizant  of  the  adultery  when  the  payments  in 
i|Miitinli  were  made.  The  defendant  undertook  to  pay  him 
iesitatQweekly  sum  for  the  use  of  his  wife»  in  consideration 
efflifplaintMrs  indemnifying  him  from  all  debts  she  might 
contmct.  And  it  is  quite  clear  that  the  plaintiff  made 
ihsae  payments  on  account  of  the  wife.  In  Tr^lcnoney  v. 
Coleman  (a),  and  Edwards  v.  Crock  (b)f  the  question  was, 
whether  letters  written  by  the  wife  to  the  husband,  while 
living  apart  from  each  other,  were  admissible  in  evidence; 
9^M  was  held,  that  they  were,  as  they  were  written  long 
behove  thefs  was  any  suspicion  of  the  wife's  misconduct, 
jy^^vc^howevert  the  declarations  were  not  made  until  after 
4ie.  adultery^  It  is  most  important  to  consider  all  those 
jpomU^  which  oaa  only  be  effected  by  granting  a  ne^ 
tnal^  ..      . ; 

•'■  ii    •  ••    .  •  .      .        '■   ■  )  i 

J%^  Justice  B0iipouG.u,j[.perfeGtiy  concur  with  my  I»0]^ 

dbie£  Justice  and  my  Brother  P^tk^  that  tberc|,oi^ht  to  b^ 

miWK  trial.    TheoQse  of  Duruntv.  Ti^tq/i  pjfj^^u^^  to.iqe 

to  ^plf  ^  fHrinciple  to  the  present.    Xhf^  4f^ljW<r^U4W  js 

fou9d^'00  iMM  breaob  of  an  agre^^mentf  by  wbif^.i^  qf^ 

S^m^h  uqdfBTtook  to  pny  tl^  plw^Uf  IS^Mjair  .m^fSrifn  C<>r 

(«)  1  Bani.&  Aldgo.  S.  C.S  Stark.  N.  P.  C.  191. (6)  4  Etp. 

K  P,  C.  39. 
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the  use  of  his  wife,  io  consideratiQii  of  the  plainliff'a  i 
nifying  him  from  all  debts  which  she  migiit  contticts  ipi 
it  does  not  appear  that  the  plaintiff  had  any  knowk^Sfll 
the  adultery  at  the  time  the  payments  in  qaeslan 
made.  But  as  the  case  embraces  several  new 
portant  points,  I  abstain  from  giving  any  deoi^iTe  o|Pj|||( 
and  the  rule  for  a  new  trial  must  consequently  be jfjiji^  i 

(a)  Thb  cause  was  re-tried  before  Mr.  Justice  .fifkmot^i^'iiiwsr 
mtiu(er,at  the  Sittiogs  after  th\s  Term,  when  that  learned  J^ud§0M 
of  opiuiou  that  the  agreement  was  legal ;  and  that  as  the  defendaoiVI 
only  pleaded  the  general  issue,  the  adultery  could  not  be  gtfeefibf^ 
dence,  and  that  the  plaintiff  should  have  had  noti^  of  It^f^Vilk^ 
thought  that  he  was  entitled  to  a  verdict,  which  th^  Jury.  Hoa^fitlff 
ftwDd-'-Damages  10/.  See  1  Carr.  N.  P,  C.  36.  . . ..,; 

(    ,1. 


N&v.  13M. 


Rose  v.  Wilson. 


Where  the     J-  HIS  was  an  action  of  trespass  for  an  assault  and  fite 
td'H^Ml^'  *n"P™®«™«n*— 'The defendant  pleaded,/r«/,_Not goillf. 

hooie  after  it 
had   beeu 
closed  for  the 
night,  and  re- 
fused to  tell 
the  occupier 

how  he  obtaia-  custody  for  the  purpose  of  carrying  him  before  a  nu^gii* 

ed  admission,  ^      <=» 

on  which  he 
sent  for  «  con- 
stable, and 
charged  the. 
plaintiff  with 
felony,  on 
which  he  was 
detained  in 


Secondly f  that  the  plaintiff  entered  the  defendant's 
and  made  a  great  noise  and  disturbance  therein,  and 
tinned  so  doing,  -on  which  the  defendant  gare  the  pttis^ 
tiffin  charge  of  a  constable,  who  thereupon  tookbiflti  iai0 


trate,  and  that  the  defendant  acted  in  his  aid.  At  the  iriid 
before  Mr.  Justice  Bayley^  at  the  last  Spring  Ass izss  st 
York^  it  appeared  that  the  defendant  kept  a  public  hff^ 
hi  ManchesteTf  that  the  plaintiff  entered  it  about  midBigktf 
and  obtruded  himself  on  a  party  who  had  engaged  a  pii- 

custody  two  days: — Held,  that  the  occupier  was  not  justified  in  making  soeh  a  oh*ge#«*>"* 
consequently,  that  to  an  action  of  trespass  for  false  imprisonment,  a  plea  stating  thai  be  was 
•cting  in  aid  of  the  constable  in  taking  the  plaintiff  into  custody  could  not  be  supported. 
His  remedy  was  by  turning  him  oat  of  the  house. 
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fate  room ;  that  be  was  with  difficalty  penoaded  to  leaire       vj^^ 

the  house;  and  that  about  four  o'clock  in  the  morQing  he 

had  contrived  to  re-enter^  although  all  the  doors  had  been 

previoasfy  closed;  that  he  refused  to  give  any  account  by 

what  means  he  had  obtained  admission,  but  conducted 

hhmieif  with  insolence ;  on  which  the  defendant  charged 

hna  with  having  feloniously  Inroke  into  his  house,  and  sent 

for  a  constable,  to  whom  he  gave  him  in  charge;  on  which 

he  was  taken  to  the  New  Bailey  Prison,  where  he  reniai»* 

ed  all  that  day,  but  was  discharged  on  the  following  mom- 

ing»  BO  charge  of  felony  having  been  substantiated  against 

■IBI* 

Tlie  learned  Judge  was  of  opinion  that,  under  these  cnr» 
comstances,  there  was  no  ground  for  charging  the  plain* 
MT  with  a  felony,  and  that  the  defendant  had  exceeded 
kis  andHnrity  in  giving  him  in  charge  to  a  constable,  and 
that  his  prc^r  remedy  was  to  have  turned  him  out  of  the 
house.  The  jury  accordingly  found  a  verdict  for  the  plain* 
tiff,  damages  409. 

Mr,  Serjeant  Cro$8^  in  the  last  Easter  Term,  obtained 

s  rule  Bf^t,  that  this  verdict  might  be  set  aside  and  a  new 

^iai  granted ;  and  contended,  that  as  the  plaintiff  had  been 

deafly  guilty  of  a  breach  of  the  peace,  by  obtruding  hin^ 

aelf  kite  die  defendant's  bouse,  the  latter  was  fully  justified 

in  sending  for  a  conistable.    In  the  Second  hutituie  (a), 

if  is  laid  down,  that  a  watchman  may  arrest  a  night-walk* 

^or  by  a  warranty  and  in  Lawrenee  v.  Hedger  (6)  it  was 

beid,  that  watchmen  and  beadles  have  authority  at  com» 

mon  law  to  arrest  and  detain  in  prison  for  examination 

pcMOns  walking  in  the  streets  at  night,  whom  there  is  a 

reasonable  ground  to  suspect  ef  felony^  although  there  is 

no  proof  of  a  felony  having  been  committed.     That  case  is 

dr  stronger  than  the  present,  as  here  the  plaintiff  had  found 

»  Page  5«. (*)  3  Tsunt.  14. 
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hiti  Way  into  the  defendaol'i  house,  the  doors  of  which  hidl 
bee«  piotioiiily  clossd. 

Mr«  SsrfeMt  P«//  now  shewed  causd,  and  submitted  tfait 
the  delendatit  had  tio  right  whatever  to  chai^  the  plate* 
tiff  with  a  felony,  or  cause  him  to  be  imprisoned  under  Mshf 
a  charge.  There  is  a  manifest  distinction  between  a  poiw 
HOB  who  acts  as  a  peace  offloer,  and  an  individttal  who  gbea 
atother  in  charge;  as  the  one  is  protected  on  thegfoimd  of 
piijblic  policy,  and  is  bound  to  act  as  a  minister  of  the  law  on 
anjf  reasonable  charge  of  crime,  whilst  the  other  ai^'«|ftoii 
his  own  responsibility  (a);  and  here  the  defendant  Imd  Iria 
remedy  by  expelling  the  plaintiff  from  his  houssw 

Mr  Serjeant  Crom^  in  support  of  the  role,  insisted  tteit 
as  the  plaintiff  had  intruded  himself  into  the  defi^daafe 
house  at  so  unseasonable  an  hour,  and  without  the  knew- 
ledge  of  Ami  ktter,  he  bad  been  guilty  of  a  breach  of  the 
peace;  and  as  the  doors  had  been  previously  fastened,  and 
the  plaintiff  reiiised  to  tell  how  he  got  admission,  and  at 
he  was  unknown  to  the  defendant  or  bis  family,  be  had 
a  reasonable  ground  to  suspect  that  he  had  entered  with  a 
felonious  intent;  and  although  it  was  a  public  house,  it 
must  be  considered  as  a  private  dwelling  during  that  part 
of  the  night  when  the  doors  were  festened  or  closed.  At 
all  events,  the  plaintiff  was  a  trespasser  or  intruder,  as  he 
'Altered  the  house  against  the  defendant's  will ;  and  as 
he  refused  to  depart,  the  defendant  was  justified  in  send- 
ing for  a  constable,  as  if  the  plaintiff  was  guilty  of  a  wilful 
trespass,  he  was  also  guilty  of  a  breach  of  the  peace,  and 
if  that  be  aoi  the  defendant  was  authorized  to  act  tb  ehl 
of  the  ooostable  after  he  had  given  him  in  charge. 

Mr.  Justice  PARK«-^The  plaintiff  was  only  a  trespasssf* 

(a)  Ste  Jii*CUnitftum  v.  Clmytmt,  Holt  N.  P.  C.  478. 


•        .  to  .        »  f  ■ 


.,    ^.., .  ,.  ,J 


fMf:     *:    :>< 
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r        1  > 


question.    The  defendant  was  not  jdstMedf  ImxAHiiji  ip^wi       Bmp 
constaUe,  and  charging  the  plaintiff  with  a  felony.    His      Wt^wir. 

Umjlp.jlft  i4k»ii>teipmM.^tik!fvital  ti^ttg^u  JkA\uii 
t|«iJlwNr«oriqp6tliqii>ivM  «  p«UM^hoiist^  and)  migbt'  bAW 
bfm  4^|ieafM*«eady  ai>  liluiraf(4oi)k4fttiMiA#^^ 
il0f|(  4«#0^releboe  iev*  siqriag Jkat  lli# ;  dafeadaivti^wtefl 

uJfb^«i«MMbt fiirtaB4ftite.Mlt«|ipean  thai  ttie^piainCiff 
hdl  Mniait'thctilsiiBlMfauitnB  \mma^  tbesana  nigHtand  thal^ 
he  left  it  s|iQiPll]r  aftcv  twehwia^locfc;  and  il  would -be  aoe 
only  against  principle,  but  common  sense,  to  say,  that  a 
MteliMtMrf  AnospasB*  can  be;  a  foundation  fiir  a>  peisbn 
laj|MMl»)ater.  the  party  tNst>aa8iag^  to  a  conslabi^,  aoBt  a 
chsfgi  :of:  fcloay.  Il  therefore  appears  to  me  4iat  the 
IsilirnBd  Judge  who  trtedthe  caliis^  was  perfectly  r%ht  jn 
sa(|aii|r«4hat  the  defendant's  remedy  was  by  turning  the.. 
idaiMMToBl  of  im  house.    This  rule  tbereibre  sfeusl  be 

OisehargodXa).  . 


I 

""^'^'  ''  »**  ■;  ^^^CdEII*^.'#ilTttkli0IWB.'^'^'*-'"   "    ''■''  .-         J^A 

, .  ,      ,  I  1  ,  Nov,  14w. 

0!MiIrJ'Seij.«^l(te9ilaN^«ro]^|peUit^'^^^  where. 

one  of  theiMMflD' Aii^iiawti  jMpJMMnd'tbadiatiHHh  Mitett  {!^°J'b^aM 
a  liouse  at  Michaelmas  last,  near  Fitzroy  Square,  which  occupied  by 
iMi»'«linr(lcca|lied4f sbvtMiai-teyUiu,  «Bd%ak')BMltiaUkd  ^/|^gen?^d 

from  one  of 
wbom  he  had  recei?ed  rent,  he  is  qualified   to  jastifj  as  bail,  although  he  had  aot  occupied 
the  houfe  bitotelf.  *  •    ..    * 

B  B 


to  be  80:  that  he  resided  with  his  brother,  and  had  dotot 
Co$Bjf       been  in  the  actual  occupation  of  the  house,  in  question;  but 
Watbbbovsb.  he  stated  diat  he  had  lately  received  rent  from  one  of  the 

tenants  or  lodgers,  who  occupied  the  attics;  and  that  he 
had  not  yet  been  able  to  get  the  other  tenants  out  of  pes* 
session,  Vjider  these  circumstanoesi  the  learned  Serjeant 
contended  that  he  was  not  a  housekeeper  :— 

But  the  Court  held  the  occupation  of  the  ledgen.  to  be 
equivalent  to  an  occupation  by  the  bail;  and  on  his  swear- 
ing ta  the^su^ieniqf  of  his  property,  he  was  diewed  to 
justify  (ay 

(a)  See  1  Tidd,  7t|i  ESdit.  ^-4. 


Nw.  I4fik.  liOlSADA  and  ilnotker  v,  Mortoseph. 

to  told^b^i,  ^^^  defendant  was  held  to  bail  on  an  affidavit  made  bgr 

iteting  that  the  the  plaintiffib,  which  stated,  that  he  was  justly  and  truly 

uTdS^toTh"  indebted  to  them  in  the  sum  of  365/.  for  goods  sold  by 

pUintiffi  in  %  them  to  the  defendant,  and  negatived  a  tender  in  the  usual 

certain  sam  for 

goods  loid  to     terms, 

him*  omittiDg 
to  add  that 

diey  had  been  Mr  Serjeant  Toddy 9  on  a  former  day  in  this  term,  ob- 
i^^ffi^t^nd  toined  arule  nisi  that.the  defendant  might  be  dischai^ 
cannot  be         out  of  the  custody  of  the  sheriff  of  Middlesex  on  entering 

amended*  ■  %     ^       %  ^ 

a  common  appearance,  on  the  ground  of  a  defect  m  the 
affidavit,  as  it  only  stated  that  the  defendant  was  indebted 
to  the  plaintifis  for  ^oods  sold  by  them,  ajid  omitle^  to 
add,  that  they  had  been  deliveredj  and  he  relied  on  the 
case  of  Hopkins  w.  Vaughan  (a)j  where  it  was  detemuned 
that  a  defendant  cannot  be  held  to  bail,  on  an  affidavit 

(a)  IS  East,  398. 
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^Itti6ng  Um  to  be  indebted  to  the  plaintiff  in  so  much  for       ,J!^ 
foeds  iargmm^  and  sold,  without  also  alleging  that  they      Loisada 


V, 
MOBTOIBPn. 


Ifr*  Seijeant  Faiughan  now  shewed  cause,  and  submitted, 
Ikat  as  it  was  sworn  that  the  goods  were  sold  by  the  plain- 
tiA  to  the  defendant,  it  was  sufficient;  and  that  it  was  not 
necessary  to  state  that  they  had  been  delivered,  and  more 
partieiilariy  so^  as  a  count  for  goods  bargained  and  sold 
night  be  suppcffled  without  averring  the  delivery  of  such 
goods;  and  that  although  the  goods  in  this  case  might  re* 
uain  in  die  hands  of  the  plaintifis,  they  were  still  sold  to  the 
defendant,  aad  he  was  liable  to  pay  their  amount. 

Mr.  Serjeant  TadAf^  in  support  of  the  rule,  relied  on 
^bphbu  y.  Vanghau,  where  Lord  EUenbarough  said, 
Chat  *  there  was  a  material  difference  between  the  case  of 
^poods  sold  and  deliv^edf  and  that  cff  goods  only  bargain- 
^  and  sold.  In  the  one  case,  the  owner  having  parted 
urifh  his  goods,  ift  entitled  absolutely  to  the  price ;  in  the 
'^itlier,  where  the  goods  are  not  delivered,  he  is  entitled 
only  to  recover  the  difference  in  damages  between  the 
'^ralue  of  the  goods  and  the  price  agreed  on."  And  Mr. 
Jmldce  Bajfley  added,  ^  there  is  no  reason  why  the  plain- 
tiff should  have  the  security  of  the  defendant's  body  un- 
der arrest,  and  also  retain  the  security  of  the  goods  in  his 
^iWQ  hands.*' 

Hie  Court  observed  that  a  count  in  assumpsii  could  not 
lie  maintained  for  goods  sold,  without  stating  that  they 
Imd  been  delivered.  That  it  was  incumbent  on  the  plain- 
tiflb  to  make  a  sufficient  affidavit  to  hold  the  defendant  to 
Imn,  and  not  attempt  to  supply  it  aliunde;  and  that  the 
case  of  Hopkins  v.  Vaughan  had  been  since  confirmed 
by  that  of  Bell  v.  ThrUpp  (a). 

(a)  t  Barn,  k  Aid.  596. 
BR2 
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-1^^-  ^*  Serjeant  VaugAan  then  niovedy  that  tlle';^jBidafit 

Lqjsasa      might  be  amended  on  payment  of  costs,  which  the  Court 
MoRYOf BPB,   i^fusedy  and  the  rule  for  discharging  the  defendant  mit  of 
custody  was  made 

Absolute. 


Fridmf,       ^OE^  on  the  several  Demises  of  the  Earl  of  THARETand 
Nov.  lith.  Others  v.  Gartham,  Clerk, 

« 

The  viiitora  ±  HIS  was  an  actiou  of  ejectment,  brought  to  recover  iGrom 
Tftet^mm^  "^  ^^^  defendant,  as  master  of  Skipton  Free  Grammar  School, 
mar  sehooU  in  the  county  of  Yorkf  the  possession  of  the  school  house* 
mined  Uie  ^  ^^  lands  belonging  to  such  schoqK  The  declaration 
schoolmaster  contained  four  demises,  the  first  by  the  Earl  of  T/umetf 
or  breach  of  '  -  the  secoud  by  the  Vicar  and  seven  of  the  churchwardens 
the  regulations  of  the  parish  o{  Skipton;  the  third  by  one  Robert  ThomUn^ 

of  the  deed  of  ^   .  r       '  ^ 

endowment,  fon,  clerk;  and  the  fourth  by. the  Efurl  of  Thanet^  the  vicar 
cannot  main.    ^^  J  churchwardens,  and  the  said /?o6cr^  Thomlinsan.  Plea 

tain   ejectment  ,  -  ' 

to  rccorer  the   «^Not  guilty. 

Shoo^houw,  ^^^  ^^^  ^'^'  before  Mr.  Justi^^  Bay  ley  ^  at  the  last  Spring 
unless  they  had  Assizes  at  Yorky  it  appeared  that  the  leiral  estate  in  the 

determined  the       _       _  _  .      ^^_     ,     -  .^  .    .         , 

master's  inter-  .  scbool  was  vested  in  the  Earl  of  Thanetf  heir  at  law  of  the 
est  therein,  bj    gurvi vinff  feofTee  or  trustee ;  and  that  in  the  deed  of  endow- 

sammoning  ®   ^  '  r  ^ 

him  to  appear  mcut  the  vicar  and  churchwardens  were  the  visitors  of  such 

^ItIousIj  °o  school.    The  endowment  deed  of  the  school,  of  the  2  Edw. 

his  dismissal,  g,  and  an  attested  copy  thereof,  were  produced  in  evidence 

he  might  be  ^^r  the  plaintiffs,  by  which  the  master  was  to  have  an  es- 

heard  in  answer  ^^q  fyj^  \i(q  ^jijj  ^  power  for  the  Visitors  to  remove  him  for 

to  anj  charges  ,  /%     .  *  i 

that  might  be  .  certain  causes  of  misconduct  therein  mentioned :  and  it  ap» 
hl^  Md'^r**  P®^*^  that  the  defendant  was  appointed  and  licensed 
which  sach        head-master  of  the  school  in  the  year  1794;  that  a.  meet- 

might  be  ^S  ^^  ^^^  ^'^^  ^^^  majority  of  the  churchwardens  was 

founded.  called  On  the  28th  January  1822,  at  which  it  was  resolved 

that  the  defendant  should  be  removed  from  the  school ;  and 
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a  notice  was  given  him  in  September  last  by  them,  as  ^^^^ 
visitors,  stating  that  they  had  thought  proper  to  remove  l^<»»  ^ 
bim  from  his  office  of  schoolmaster;  from  which  situation  «. 

he  was  accordingly  removed,  on  the  31st  of  that  month,  Oastbam, 
for  an  alleged  breach  of  the  regulations  laid  down  by  the 
founder  for  the  government  of  the  school;  but  it  was  not 
shewn  that  the  defendant  had  been  summoned  before  the 
visitors  to  shew  cause  against  the  charges  alleged  against 
him,  before  his  removal  ;-.when  it  was  submitted  for  him,* 
that  as  he  had  been  in  office  more  than  twenty  years,  a  notice 
to  quit  ought  to  have  been  given  him ;  or  that  at  all  events, 
be  should  have  been  summoned  before  the  visitors,  pre- 
viously to  his  dismissal ;  and  that  their  sentence  had  been 
improperly  passed,  as  he  had  not  been  heard  on  the  ac-' 
ensations  with  which  he  stood  charged. 

The  learned  Judge  was  of  opinion  that  the  defendant 
oaght  to  have  been  summoned  before  his  removal,  but  he 
reffased  to  nonsuit  the  plaintiffs,  and  permitted  the  case  to 
go  to  the  jury,  who  found  a  verdict  for  the  Elarl  ofThanet  as 
the  lessor  of  the  plaintiff,  on  the  first  demise  in  the  declar-^ 
ation,  subject  to  the  defendant's  being  at  liberty  to  move  to- 
set  it  aside,  and  enter  a  nonsuit,  in  case  the  Court  should 
be  of  opinion  that  he  ought  to  have  been  summoned  to' 
shew  cause  before  the  visitors,  previously  to  his  removal 
firom  the  school. 

Mr.  Serjeant  Peake^  in  the  last  Easter  Term,  having 
accordingly  obtained  a  rule  nisi^  on  that  ground,  and  sub* 
knitted  that  the  defendant  should  have  been  informed  of  the 
causes  of  such  removal,  or  that  at  all  events  he  must  be  con- 
sidered as  atenantat  will,and  therefore  entitled  to  six  months 
notice  to  quit:  and  in  support  of  die  first  objection,  he  rer 
lied  on  the  case  of  Rex  v.  Dr.  Gaskin  (a);  w^iere  it  war 
determined  that  a  return  by  a  rector  to  a  mandamu&to 

(a)  8  Term  Rep.  209. 
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l^f^^      restore  /•  JF-  to  the  oflSce  of  parish  clerk,  was  insoiBcieiity 

Doij  d.       because  it  did  not  state  that  the  party  ha^d  been  sumHiondd 

to  answer  to  the  charge  before  he  was  remoTed* 


Earl  Tbaiibt» 

V. 
GAftTHAlk 


Mr.  Serjeant  Flaughan  now  shewed  cause,  and  rabmit- 
ted,  that  it  was  not  necessary  that  the  defendant  should 
have  been  summoned  before  the  visitors,  as  to  auy  mode  of 
defence  he  might  have  taken  against  being  displaced  ftom 
the  school ;  and  even  if  it  were  necessary,  it  catinot  be 
looked  at  by  the  Court,  as  this  is  an  action  of  ejectment, 
in  which  the  lessor  of  the  plaintiff  is  entitled  to  recover  on 
his  legal  title  alone.  Whatever  therefore  may  be  the 
equitable  rights  of  the  parlies  is  entirely  beside  the  pie- 
sent  question. '^  In  the  case  of  Rex  v.  Dr.  Oaskinf  die 
question  turned  on  the  sufficiency  of  a  return  fo  a  manith 
mus.  So,  here,  the  defendant  should  either  have  applied 
for  a  moficfafiiic^  to  restore  him  to  his  situation,  or  have 
filed  a  bill  in  equity  to  restrain  the  proceedings  of  the  vw 
sitors;  but  as  he  was  remaved  by  them  it  was  sufflcient, 
and  the  Court  cannot  enter  into  the  validity  of  such  ie» 
mo val  in  the  present  action.  Although  in  BaggB*$  case  («)i 
it  is  stated  that  though  a  corporation  have  lawful  aup 
thority  either  by  charter  or  prescription  to  remove  any 
one  from  the  freedom,  and  that  they  have  just  cause  to  r^ 
move  him;  yet  if  it  appears  by  the  return  that  they  have 
proceeded  against  him  without  hearing  him  answer  to 
what  was  objected,  or  that  he  was  not  reasonably  warned, 
such  removal  is  void,  and  shall  not  bind  the  parly,  qma 
quicuuque  aliquid  statuerit  parte  inauditdalterd^  €icjiam 
licet  statueritt  haud  aequus  futrit^  and  sucii  removal  is 
against  justice  and  right:  yet  the  principal  qaestioBhi 
that  case  was,  what  acts  were  sufficient  causes  in  law  for 
the  disfranchisement  of  any  citizen  or  burgess,  &c  Se^ 
here,  the  defendant  should  have  applied  for  a  taoMdmrnMh 

(a)llRep.00a. 
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when  Ae  rmhan  might  have  retarAed  the  causes  t&r  _    _ 

which  he  bad  been  removed  Arom  his  oAce,  or  he  shoald  i>or«  d. 

btfa  applied  to  the  Chaaoellor  for  an  injaactioni  as  these  ft»^"^ 

ale  the  only  modes  of  qoestioning  the  decision  of  an  info-  Oastsam. 
riorjmsdiition. 

Mir.iaiti€«  PAftK.^Iam  dearly  of  opinion  that  the  de* 
todanl  coold  not  have  beeti  legally  removed  from  his  office 
afadiOolmaater»  without  having  been  previously  summoned 
WAia  the  visitors  to  answer  the  accusations  made  by  them 
agaasil  bnn,  or  the  causes  on  which  such  removal  waa 
fimdisd.   That  appears  to  be  decisive  from  the  case  of  Mes 
r^Jh.Oaskin.  The  defendant,  as  aschoolmailer,  had  a  free- 
hold in  his  office,  as  well  as  the  legal  interest  under  the  deed 
of  €flidowment  by  which  he  was  elected,  although  such  in- 
teieat  was  determinable  in  case  of  a  breach  of  the  regulft- 
tfasMf  tliereiB  contained ;  he  had  continued  in  the  unint^» 
rvptod  enjoyment  of  the  school  for  more  than  twenty  yesnr 
belbtfe  Ais  action  was  brought,  and  the  only  ground  on 
^whicfar  it  was  founded  was  the  misconduct  of  the  defend- 
ant or  breach  of  the  regulations.    His  interest  in  the  school 
could  only  be  determinable  on  such  an  event    What  in- 
Jury  then  has  the  Earl  of  Thanet^  as  the  lessor  of  the  plain- 
tifl^  in  foct  sustained  f    If  the  defendant  had  oifended  or 
been  guilty  of  a  breach  of  any  of  the  regulations  of  the 
9(jiool,  he  ought  to  have  been  summoned  before  the  visit- 
orsy  to  defend  himself  or  shew  cause  against  the  charges 
alioged  against  him ;  after  which  he  might  have  been  le« 
{[ally  removed,  as  in  the  case  of  Rex  v.  Dr.  Ocukin; 
where  the  defendant  removed  his  parish-cleric,  who  ap- 
plied to  be  restored  to  his  office  by  a  writ  of  mandar^ 
w^Msj  and  the  defendant  in  his  return  enumerated  se- 
Teral  causes,  which  shewed  the  indecent  and  indecorous 
conduct  of  the  clerk  on  different  occasions,  on  account 
of  which  he  was  dismissed  from  his  office  by  the  defend* 
ant,  but  the  return  omitted  to  state  that  the  clerk  had  been 
summoned  to  answer  before  he  was  removed ;  and  Lord 


9» 
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}^^      ^^1^^^^  th^rc  said  ^  if  we  were  to  bold  Ais  retmrn  to  ||e 
DoB^  d,      snffieien ty  we  jthoald  decide  contrary  to  one  of  the  fint  ipnt^ 
vH^^^*^  ciflen  o{jua^tipSf4ttidiaUerampariefiu  lliatbeliadiiodoobl 
Gaktbam.     1)111;  tbatdie  defendant  acted  firom  tiie  best  motives ;.  and  ibal 
notwithstanding  the  decision  of  the  Court  agaiaal  hi|% 
he  would  be  perfectly  justified  in  renewing  his  accufli- 
tion  against  the  clerk,  and  in  removing  him  from  l|is.:^ 
fice  in  a  moire  fonnal  manner,  if  the  charge  were  true;.  Inrt 
that  every  man  ought  to  have  an  opportunity  of  being 
heard  before  be  is  condemned."    So,  here,  th^  dcfcwdipl 
ought  to  have  been  summoned  to  answer  the  charges  al- 
leged against  him  before  he  was  removed  from  bis  s(K 
tuation  of  schoolmaster. 

Mr.  Justice  BuRiiouoH..jrhe  Court  know  no  just 
ground  for  the  removal  of  the  defendant  firom  his  office. 
It  might,  for  any  thing  that  appears  to  the  contrary,  have 
been  an  arbitrary  act  on  the  part  of  the  visitors*  The  d^ 
fendant,  at  ikll  events  bad  an  estate  of  fireehold  in  Ihb  office^ 
atid  he  should  not  only  have  had  a  copy  of  the  dMvg^ 
which  were  alleged  against  him,  but  an  opportunity  of 
eitculpating  himself  previously  to  his  being  removed  from 
his  situation. 

Rule  absolofe. 


^^^l^      ALDRiTT,A8signee  of  Sk Ann att,  a  Bankrupt,  v.  Ki vtridob. 

Where  in  an    J.  HIS  wss  an  actiou  of  ossumpsit  foT  goods  sold  and  de- 
action  of  Of- 

tumffiit  the  declaration  stated  that  the  defendant  was  indebted  to  the  plahktiiF  as  astigiiee  oC 
J-.  S.  a  bankrupt^  for  goods  sold  and  deliTered  to  the  defendant,  and  monies  lent  apd  ad- 
vanced to  him,  add   on   an  ac<^aot  stated   between  him   and  the  plaintiff*  as  such  as* 
signee,  and  it  was  puiired  that  the  goioids  had  in  fact  been  sold  by  the  bankrapt  to  the  defendaat. 
with  the  concarrenca  of,  aad  for  the  benefit  of  two  former  assignees,  whose  appointment  was 
afterwards  ordered  to  be  vacated  by  the  Lord  Chancellor,  and  the  plaintiff  was  thereby  ap- 
.pointed  a  new  assignee  in  their  stead :  Held,  that  the  action  was  properiy  broagfat  and  tlia  df->, 
claration  well  framed,  althongh  it  was  objected,  either  tliat  the  former  assignees  shoald  hjhra 
been  made  parties,  or  the  fact  of  their  having  been  removed  and  the  plaintiff  sabstituted  ia 
their  place,  and  that  the  sale  was  made  previously  to  his  appointment,  should  have  been  stated 
in  the  declaration. 
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lifend«    The  finl  coiiDt  of  the  deckralioii  stated,  thai  tha       J^^ 
idemimU  was  indebted  to  the  plaintifl;  aa  aisignea  of  Skar^ 
rM^M  baakniptt  for  diTera  piga  and  htge  qoaalitiea  of  bar* 
UffWoU  and  ddiTOfad  to  the  d^ndant  by  the  phiatiffat 
sadi  aaaignee.    To  thia  was  added  the  common  coanta,  in 
which  the  defendant  was  stated  to  be  indebted  to  the  plain* 
tiffforamMij  lent,  paid,  and  had  and  received  by  the  defend- 
aat  to  the  plaintiff 's  use,  as  such  assignee;  and  there  waa 
aboian  account  slated  betareen  the  defendant  and  plaintiff 
as  aaaigiiee  aa  aforesaid.    The  defendant  pleaded  the  gene- 
csl  iasm.    At  the  trial  before  Mr.  Justice  Besip  at  the  laat 
Spfii^  Assises  at  Stafford^  it  appeared  that  a  commission 
of  bankrupt  was  issued  again8tjSiarra^/,in  Jfay,l816;  thai 
he  then  occupied  a  farm,  and  that  one  Pembertcn^  and 
the  felhcr  of  the  defendant  were  appointed  his  assignees ; 
and  that  an  assignment  of  his  personal  property  was  ac- 
cordingly executed  to  them;  that  they  allowed  him  to 
coBitinae  in  possession,  and  carry  on  the  business  of  the 
larm  for  dieir  benefit,  as  such  assig^es;   and  that  the 
S^ooda  were  sqld  by  the  bankrupt  to  the  defendant,  during 
tlie  time  he  continued  in  such  possession ;  that  the  d^ 
f^sd^t's  fether  afterwards  became  insolvent,  and  was  dis- 
charged under  the  insolvent  debtors  act,  on  which  a  peti- 
tioo  was  presented  to  the  Vice-Cbancellor,  praying  for  the 
renaoval  of  the  father  and  Pembertonf  and  an  appointment 
of  other  assignees  in  tbeir  stead ;  on  which  his  Honor,  on 
the  7tb  Aprils  1819,  ordered,  that  a  new  assignment  should 
l>e  executed  to  the  plaintiff,  in  which  the  two  former  as- 
mgneeSf  viz.  Pemberion  and  the  defendant's  father,  were 
to  join.   That  shortly  after  the  order,  Pemberion  abscond* 
^  to  Amerieaf  and  in  1820  the  plaintiff  was  chosen  sole 
^saignee  oiSkarraife  estate,  in  pursuance  of  the  Vice-Chan- 
cdlor's  orderi  and  an  assignment  was  executed  to  him  ac- 
cordingly ;  but  that  owing  to  the  absence  of  PemberUm^ 
'  the  defendant's  fdXher  only  had  executed  such  assignment. 
That  the  plaintiff,  iu  1821,  commenced  an  action  as  as- 


J^  si(ri^ee:ofwSAa«rraM|  4br  goodb  sold  and  ddl^rafM  to  ttie^e-^ 
fflfttdttiti  ftr  tli6|mrp6ie^iM0veriiig'tWiraIiieof  te 
articlei  for  whidi  the  pi^eieBt  demand  was  taiA^i 
the  jury  fo^and  a  Terdict  for  the  plaintiflv  whidi  waaaAoP- 
waids  aet  asidei  and  a  nonsuit  ordered  to  be  entered,  od 
tile  ground  that  an  application  should  faare  been  preriiioa* 
I7  made  to  the  Vice-chancellor,  stating  the  reason  wfcy 
PemberUmj  who  had  absconded,  had  not  execotod  die 
assignment  to  the  plaintiff,  as  one  of  the  assignee^  origfaial«» 
\y  appointed  with  the  defendant's  father,  and  as  rsquiied 
by  the  order  of  April,  1819  (a).  That  in  Amgusi^  18tS^  ar 
petition  was  presented  to  the  Lord  Chancellor,  praying 
that  the  order  of  April,  1819,  might  be  disdniged^exeept 
so  far  as  it  related  to  the  remoral  of  Pesifterloii  and  the 
defendant's  father,  and  the  election  of  one  or  more 
signees  in  their  place,  and  their  accounting  before  the 
missioners,  and  paying  orer  to  such  new  assfjgnee  or  a»-^ 
signees  all  such  parts  of  the  bankrupt's  estate,  as,  opoi^ 
taking  such  account,  should  appear  to  be  reoiaining  in 
their  hands.  That  on  the  20th  of  that  month,  his  Lord* 
ship  complied  with  the  prayer  of  this  petition,  and  ooii* 
firmed  the  order  as  to  the  election  of  the  plaintiff  as  as» 
signee;  and  further  ordered  dbat  the  assignment  of  Ae 
bankrupt's  estate,  so  made  to  Pemberion  and  the  defend- 
ant's father,  and  also  the  assignment  made  to  the  plaintiff^ 
and  in  which  they  were  directed  to  join,  should  be  vacated 
firom  the  date  of  that  order,  so  fiir  as  the  same  telated  to 
property  unreceived  and  not  disposed  of;  and  Aat  the  said 
seyeral  assignments  should  be  immediately  lodged  in  tte 
office  of  the  Secretary  of  Bankrupts ;  and  that  die  msjor 
part  of  the  commissioners  should  forthwith  execute  a  new 
^gnment  of  the  debts  and  eflects  of  the  bankrupt  oare- 
ceived  and  not  disposed  of  by  the  former  assignees,  to  the 
plaintiff,  as  such  new  assignee;  and  that  on  the!id/cisitMrry 

(«)  Sec  ante,  Vol.  VI.  569- 
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18SS^  raeb  amgnment  was  aecofdingly  exeeuled  by  the 

pnyriiioiiBl  asiignee  and  major  part  6f  the  e(WiiiMsimler8» 

on  whidithe  plaintiff  commeiioed  the  praeiit  actioDi  and    KimiDoi. 

declared  in  his  own  name  as  such  assignee.    Under  these 

drcamstanoes,  the  learned  Judge  was  of  opinion  that  the 

action  was  properly  brought,  although  it  was  objected, 

Jtn^  that  the  goods  had  been  sold  to  the  defendant  before 

the  plaintiff  had  been  appointed  assig^nee,  and  previously 

to  the  removal  of  those  who  had  been  originally  appoint* 

ed  uader  the  commission  ;.^and  $ec(mdljff  that  the  dedar- 

atibii  was  improperly  framed,  *  as  the  former  assignees 

flikmid  either  have  been  joined,  or  the  fiicts  of  their  having 

keen  removed^  and  the  subsequent  appointoient  of  the 

plaintiff,  should  have  been  tbereiB  staled*    The  jury  ac« 

cokdingly  found  a  verdict  for  the  [deintiff,  with  liberty  to 

the  d^endant  to  move  to  set  it  aside^  on  the  last  objection 

enlyt  m.  as  to  the  sufficiency  of  the  declaration* 


Mr.  Seijeant  Toddy,  in  the  last  BaHer  Term^  accordmg- 
ly  obtained  a  rule  ntn  that  this  verdict  might  be  set  aside, 
and  a  verdict  entered  for  the  defendant  instead  thereof,  or 
a  new  trial  granted ;  and  submitted,  that  as  the  goods  were 
sold  by  the  bankrupt  to  the  defendant  previously  to  the 
vensotal  ef  the  two  assignees  originally  appointed  under 
die  cbmmission,  th^t  feet  should  have  been  stated  in  the 
declaration,  or  that  two  sets  of  counts  should  have  been 
mtioduced,  as  in  ordinary  cases,  the  one  founded  on  pro- 
mlsiti  te  the  bankrupt  previously  to  the  bankruptcy,  and 
the  dther  to  his  assignees  since.    Here^  however^  the  plain- 
tiff had  only  declared  in  his  character  of  assignee  gen^rd- 
Vfi  and  stated  that  the  defendant  had  accounted  with  him 
ai  such.    This  was  contrary  ta  the  fiict,  as  all  the  deal- 
ings   between  the  defendant  and   bankrupt  had  taken 
place  long  bef<»re  the  plaintiff  was  appointed  his  assignee. 
In  Bidaut  v.  Brough  (a),  it  was  held,  that  a  defendant 

(«)  Cowp.  133. 
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^}P99r^      in  an  action  brought  by  tbe  assignees  of  a  bankrupt,. 
Aldkitt      might  set  off  a  debt  due  to  him  from  the  bankriipt,  as  the 
Kirrinqw.   ^^^ff^^  might  be  considered  in  point  of  feet  as  the  liank* 
mpt  hiniseir,  and  as  standing  in  his  place. 

Mr.  Serjeant  Vavghan  was  now  about  to  shew  cause, 
when  the  Court  called  on  Mr.  Serjeant  Taddy  to  supp<Mrl 
hid  rule. 

He  contended,  that  as  all  the  transactions  between  tbe 
bankrupt  aind  the  defendant,  as  to  the  sale  of  the  articles 
in  question,  took  place  when  the  former  assignees  were  in 
office,  and  preriously  to  their  removal ;  and  as  the  plaintiff 
had  then  no  connection  with  either  of  the  parties,  nor  wai  he 
interested  in  the  bankrupt's  estate,  the  declaration  should 
haVe  been  framed  accordinjgly,  and  could  not  be  support* 
ed  as  it  now  stood  on  the  face  of  the  record.  '  The  iassign- 
ment  to  the  plaintiff  was  not  made  until  many  years  after  the 
sale  by  the  bankrupt,  who  was  allowed  to  continue  in  pos- 
session by  the  permission  of  the  former  assignees  alone/and 
he  might  therefore  be  considered  ais  having  acted  as  their 
agent,  but  not  as  the  agent  of  the  plaintiff.    He  never  ac- 
counted with  the  defendant  in  his  character  of  assignee,  and 
the  consideration  for  the  promise  should  have  been  stated  in 
the  declaration,  according  to  truth  and  fact;  andalAoiogh 
by  intendment  of  law,  an  assignee  may  be  considered  tt 
standing  in  the  place  of  the  bankrupt,  yet  if  a  sale  be 'made 
during  the  time  the  preceding  assignees  were  empowered 
to  act,  and  previously  to  the  vacating  of  their  appointmeftt 
as  such,  the  succeeding  assignee  cannot  declare  that' die 
defendant  was  indebted  for  goods  sold  aiid  delivered  to 
Imn  by  the  phiratiff  as  assignee  of  the  bankrupt. 

Mr.  Justice  Park —  I  entertain  no  doubt  whatever  in 
this  case.  It  is  quite  clear  that  the  Lord  ChanoellcHr  has 
power  to  remove  one  set  of  assignees,  and  direct  others  to 
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beclKMeo  in  their  BtetA.    The  order  for  thai  purpose  is 
eairect  upon  the  faoe  of  it,  and  by  wbicb  the  two  former 
amgoDMnts  were  directed  tobe  vacated^and  the  plaintiff  was 
to  be  appointed  a  new  assignee.    1}iat  order  therefore  must 
be  taken  to  be  concIusiTe.    But  what  are  the  facts  of  the 
casef  •  Skarrati  became  a  bankrupt  more  than  eight  jears 
anos^  and  two  persons  were  appointed  his  assignees,  one 
of  whom  became  insolvent,  and  the  other  absconded ;  and 
tlie  Vioe  Chancellor,  on  petition  made  to  him  for  their  remov- 
alf  and  anappointment  of  others  in  their  stead,  ordered  that  a 
new  assignment  should  be  executed  to  the  plaintiff,  in  which 
the  two  former  assignees  should  join.    This  could  not  be 
carried  into  effect,  as  one  of  them  had  left  the  kingdom. 
The  JLord  Chancellor  afterwards  made  another  order, 
difsctingnot  only  that  the  former  assignees  should  be  remov- 
ed^ but  that  the  two  previous  assignments  to  them  and  the 
plaintiff,  as  far  as  they  related  to  the  bankrupt's  property 
winch  had  not  been  disposed  of,  should  be  respectively 
mcated,  and  that  another  assignment  as  to  such  property 
ibonld  be  executed  to  the  plaintiff  as  such  new  assignee. 
The  plaintiff  having  been  thus  appointed,  and  the  assign- 
ment executed  accordingly,  he  must  be  considered  as  the 
origniEl  assignee,  and  as  if  no  others  had  been  appointed 
under  the  commission;  for  when  he  received  hislastappoint- 
ment  it  had  relation  back  to  the  time  of  the  bankruptcy, 
and  the  former  assignments  were  altogether  annulled  or  va- 
cated by  the  terms  of  the  last  order,  and  must  be  taken  as 
Ehoogb  they  had  never  existed,     if  this  be  so,  the  plaintiff 
liad  a  right  to  bring  his  action  in  the  usual  mode;  and  if 
thin  had  been  an  action  for  money  had  and  received,  no  ques- 
tion loould  have  arisen,  and  the  principle  which  would 
apply  to  entitle  the  plaintiff  to  recover  in  that  form  of  %c- 
tion«  is  equally  applicable  to  a  case  of  goods  sold  and  de- 
livered*. 

Mr  Justice  Buerough.  ..The  plaintiff  under  the  cir- 
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ciUBttaBces  of  tbii  case  must,  in  oonteqEtphitioti  of  law,  be 
considered  as  the  assignee  oft  origime^  ris«  from  the  time  of 
the  act  of  bankraptcy,  and  as  sadi  has  a  right  to  hn  pie* 
sent  claim  on  the  defendant  The  Court  cannot  take  no- 
tice of  the  original  assignees,  or  interfere  with  the  ii^ 
tenrening  appointments  which  hare  been  vacated.  The 
last  order  has  the  effto  of  affirming  the  origtn;d  act 
of  bankfnptcy,  and  the  plaintiff  was  thereby  duly  .appoint* 
ed  a  sole  and  new  assignee  by  the  Chancellor  bimsdf,  as 
he  thereby  vacated  the  order  of  the  Vice-Chanoellor  altoge- 
thsr,  and  whicb  roust  in  consequence  be  now  taken  as  if  it 
had  never  existed.  If  the  fonner  assigfuees  had  never  bees 
heard  off  and  the  bankrupt  had  sold  the  goods  in  ques* 
tion  to  the  defendant,  the  assignee  ultimately  appointed 
might  have  affirmed  the  sale^  So,  if  the  plaipt^ff  can  be 
considered  as  the  assignee  ab  initio^  he  may  afficiu  A^ 
acts  of  the  bankrupt,  provided  they  were  done  |bf  the.bs^ 
nefit  of  hia  estaite;  Altbougby  therefore,  the  cir^uaMsMs^ 
attending  this  esse  appear  to  be  new,  there  can  be  no  4i(- 
ficnlty  in  saying  that  the  verdict  may  be  supported  on  the 
declaration  as  it  is  now  framed^  and  this  rule  must  be  eon- 
sequently 

Discharged. 


Time  can  only  iHiR.  Serjeant  l^tDeg applied  for  leave  to  justtfy  one  of  the 

^^^^  batt  m  this  cause,  and  for  time  to  add  and  justify  anedier,  oi 

ther  petion  «s  an  affidavit,  which  stated  that  Uiey  had  both  consented  to 

^^ri^Uj  become  baU;  but  that  one  of  them  had  called  on  the  dn- 

conientiog  to  fendsttt  kst  eveniag,  and  then  informed  him  finr  the  first  tmrti 

▼entodfrwr*  that  he  would  be  prevented  from  attending  to  jnsiify  this 

^Q^o*^  ^^  morning,  in  consequence  of  a  covenant  or  agreement  es- 

•ccident/ or  an  tered  into  befwcen  him  and  his  partner  at  the  time  of  the 

act  of  Ood. 
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paftaenlupi  by  whicb  tbey  bad  bolb  stipakted  not  to  be* 
bttl. 


.  Bvl  die  Court  leferred  to  the  COM  of  WatMon's  htdi  (a), 
wbore  it  was  bdd  that  an  application  of  this  nature  coald 
wly  be  attended  to  b  cases  of  an  unforeseen  accident,  or 
wheie  die  parties  were  prevented  from  attending  by  the 
setofGod* 

Bail  rejected. 

(a)  AfU$,  IHige,  SOS. 
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jPbm  was  an  action  of  trespass.    The  declaration  stated      Where  the 
llMit  4ie  defendant  broke  and  entered  the  plainHflTs  close,  ^^1^^^^^' 
mnd  broke  open  the  gates,  and  destroyed  the  locks  thereof^  th«tthe defend. 
aiao  broke  and  entered  the  plaintiff's  house,  and  there  ^red  ur 


and  took  divers  goods  and  chattels  of  the  plaintiff's,  ^^^  *»<^  ^^^ 
to  wit^  one  handred  articles  of  household  furniture,  and  thereof,  and 
one  bondred  articles  of  wearing  apparel,  without  describing  *^  ^w^ 
tfcoir  natura  or  quality.    The  defendant  was  bound  by  hoiue,and 
^n  Older  of  Lord  Chief  Justice  Daiku  to  plead  issuably,  u^'took^Weri 
>*e]oin  gratis,  and  take  short  notice  of  trial,  but  afterwards  ofthepUintiri 

,  ,  ,  ffoodf  end  chit* 

demurred  generally  to  the  whole  declaration.    The  plain-  tela,  to  wU,ooe 
tiff  censideritog  that  this  demurrer  wm  not  an  issuable  ^{^^T^J^ 
plea  within  the  terms  of  the  order,  signed  judgment  as  tare,  and  one 
for  want  of  a  plea.  ^^  ^^  ^^j^ 

apptiel,  witli- 

Mr.  Serfeant  OBtfott.,  on  a  fbrmer  day  m  this  Term,  Ob.  Z^"::^ 
taimed  a  rule  am,  that  this  judgment  might  be  set  aside  ^^^^^^V^ 
iMP  irtegulaiity,  with  costs,  and  produced  an  affidavit  of  being  under  • 

Jadge'f  order 
to  plend  iMotblj,  demurred  gencnUIj  to  the  whole  declaration,  and  the  plaintiff  lignedjndf- 
nest  ne  for  want  of  a  plea*  the  Coart  ordered  it  to  be  set  aside  wMi  odstt,  u  the  demnrrar 
waotto  the  sobitanoe  of  the  declaration,  the  goods  taken  having  been  insniieientljf  described 
therMO. 


HODOflON. 
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merits*  and  that  the  defendant  had  a  good  defence  to  the 
action. 

.  Mr.  Serjeant  Faughan  now  shewed  cause,  and  submit- 
ted, that  as  the  bnlj  objection  to  the  declaration  was,  that 
the  goods  taken  by  the  defendant  were  not  snfficientTy 
specified  therein,  the  demurrer  should  have  been  specml, 
and  confined  to  that  part  only,  and  not  have  been  gene- 
ral to  the  whole  of  the  count;  for  if  the  plaintiflThad  gone 
down  to  trial,  he  might  have  been  entitled  to  judgment 
for  breaking  and  entering  his  close  and  destroying  his 
gates,  and  that  consequently  the  damages  might  have  been 
serered,  as  he  had  received  two  distinct  injuries,  the  one 
relating  to  his  land,  and  the  other  to  his  goods:  and  he 
relied  on  Playtet^s  case  (a),  where  in  an  action  of  trespass 
for  breaking  and  entering  the  plaintiflTs  close  and  taking 
his  fish,  the  declaration  was  held  bad  in  arrest  of  judg- 
ment, on  the  ground  that  the  nature  or  number  of  the  fish 
was  not  stated  therein ;  yet  it  was  there  resolved  thiEit  the 
damages  ought  to  have  been  severed,  viz,  so  much  for 
the  fish,  and  so  much  for  breaking  the  close,  and  that  then 
the  plaintifiT  would  recover  damages  for  the  injury  done  to 
his  close,  with  costs  (b).  So,  here,  the  demurrer  should 
have  been  confined  to  that  part  of  the  declaration  #hich 
related  to  the  taking  of  the  plaintifi^'s  goods. 

Mr.  Justice  PARK.-«.It  is  quite  clear,  that  a  demur- 
rer which  goes  to  merits  or  the  substance,  of  the  action  is 
to  be  considered  in  the  same  light  as  an  issuable  plea.    XU 
therefore,  the  demurrer  in  question  will  operate  as  a  bar 
to  the  plaintifiT's  right  to  recover  in  diis  action,  it  fidls 
within  the  meaning  of  the  order  of  my  Lord  Chief  Jiu- 
tice..  It  appears  to  me,  that  it  goes  to  the  substance  and 
not  to  the  mere  form  of  the  declaration;  and  this  rule  most 
be  consequently  made  absolute. 

(a)  5  Rep.  34  b. {Jb)  See  also  t  Wms.  Saund.  74,  n,  1. 
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Mr.  Justice  Burrough...!  am  clearly  of  opinion  that 
this  declaration  is  bad  in  substance,  and  if  it  be  so  in 
part  only,  the  defendant  has  a  right  to  avail  himself  of 
it  by  a  general  demurrer.  A  declaration  in  trespass  for 
taking  goods,  must  set  out  their  nature  and  quality  with 
the  same  precision  as  in  an  indictment  for  taking  them  fe- 
loniously;  and  there  is  no  doubt  but  that  if  they  had  been 
net  out  in  such  an  indictment  as  they  are  in  the  present 
case,  it  would  have  been  bad.  This  is  distinguishable 
from  Plapter^s  case,  as  there  the  plaintiff  had  obtained  a 
verdict.  If  the  cause  of  action  as  to  breaking  and  enter- 
ing the  plaintiff's  close  had  been  struck  cmt  of  the  declar- 
ation, there  can  be  no  doubt  whatever  but  that  the  re- 
fnainder  of  the  count  as  to  the  goods  would  be  bad;  and  a 
count  which  is  bad  in  part  as  to  substance,  may  be  taken 
advantage  of  on  general  demurrer. 

Rule  absolute. 
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JUr.  Serjeant  P^// applied  for  a  rule,  calling  on  the  de-  TheCoort  wiu 

fendant  to  shew  cause  why  the  rule  for  the  allowance  of  JJJje'for^heVr- 

ImuI  in  this  case  should  not  be  set  aside,  on  the  ground  of  lowanceof  bail, 

their  having  committed  wilful   and  deliberate  perjury,  disciosiDg  that 

when  they  came  up  to  justify  on  Saturday  last,  the  15th  in-  ^^^J  had  been 

«tant.    On   their  being  opposed   and  examined  by  the  and  wiifoi  per- 

learaed  Serjeant  on  that  day,  as  to  their  property  and  {ame'lLp'lJ^^^^ 

responfsibility,  one  of  them  swore  that  his  name  was  James  t\(j,  altboagb 

Oireji,  as  described  in  the  bail-piece ;  and  on  being  asked  fortbat^piu^Me 

.whether  he  had  ever  been  in  custody  for  debt,  and  re-  wMn»«deon 

the  day  follow* 

manded   by  the  Insolvent  Debtors  Court,  he  answered  ingthaton 

which  the  of- 
fence watcoflimitted;  the  plaintiff's  onlj  remedj  is  by  indictment  against  the  bail,  onlen 
the  defendant  himielf  waa  prirj  to^  or  appeared  to  be  implicated'  in  the  transaction. 


VOL.  VIIT, 


C  C 


CASBB  IN  MIOHABLMAS  tBRH, 

'^      that  be  iiad  not,  and  that  he  bad  ncfrer  been  imprisoned  or 

^"      insolyent*    The  other  stated  his  name  to  bet/amex  Awgk\ 

cB.       and  he  swore  that  he  had  never  been  imprisoned-  or  in  cos-* 

tod  J.    On  which  they  were  allowed  to  justify,  and  the 

rule  for  allowance  was  drawn  up  accordingly. 

The  learned  Serjeant  now  produced  the  affidavit  of  an 
attorney  who  was  in  Court  at  the  time  the  bail  came  up  to 
justify,  and  who  stated  that  he  knew  Oiren*  that  his  Christ- 
ian name  was  Johuy  and  not  James;  that  he  was  arrested 
in  January^  1821,  when  he  was  taken  to  the  White  Cross 
Street  Prison;  that  he  afterwards  petitioned  the  Insol- 
vent Debtors  Court  for  his  discharge,  which  was  opposed 
by  his  creditors  on  the  ground  of  fraud,  and  that  the  Court 
ordered  him  to  be  remanded  for  two  years.  He  also  pro- 
duced an  affidavit  as  to  Houghs  which  stated  that  he  was 
in  custody  for  debt  in  White  Cross  Street  Prison,  in  the 
year  1819,  from  which  he  was  subsequently  discharged. 

Under  these  circumstances,  it  was  submitted,  that  al- 
though it  was  a  general  rule,  if  bail  swear  falsely,  the  only 
remedy  is  by  an  indictment  for  perj  ury ;  yet  that  in  so  gross 
and  aggravated  a  case  as  the  present,  the  Court  would  ex- 
ercise their  authority,  and  proceed  sumqiarily  as  for  a  con- 
tempt of  Court.  In  an  Anonymous  case  in  this  Court  (a), 
where  two  persons  put  in  bail  in  feigned  naines,  the  Coiait 
ordered  them  and  the  attorney  to  be  set  in  the  pilloty;  and 
here,  as  Owen  had  justified  under  a  fictitious  Cbridkian 
nanu^  he  falls  expressly  within  that  case ;  and  in  Bwoum 
▼«  OHUes  (6),  the  Court  of  Bing*s  Bench  ordered  the  mle 
for  allowance  of  bail  to  be  discharged  with  costs,  lb  be 
paid  by  the  defendant,  on  an  affidavit  that  one  of  the  bail 
had  perjured  himself  on  his  justification,  in  swearing  thai 
an  action  in  which  he  had  been  bail,  had  been  compio- 
mised.  Although  in  the  late  case  of  Shse  y.  Abbott  (p), 
this  Coort  held  that  the  plaintiff's  only  remedy  was  by 


(aXl  Stnu  dS4.-«-<&)  1  Chit  37S. (e)  AnU,  Vol.  V.  SSl. 
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indieliiient,  yet  there  the  application  was  not  made  until  j^^ 
the  term  following  that  in  which  the  offence  was*commit-p 
ted;  but  here  the  plaintiff  came  at  the  first  ponible  mo- 
ment; and  the  rule  ought  to  be  granted  on  pridciple,  and 
the  plaintiff  not  compelled  to  resort  to  an  indictment  for 
perjury;  as  in  all  probability  the  debt  due  to  him  from 
the  defendant  will  be  wholly  lost,  and  the  bail  if  ill  not 
be  worth  the  trouble  or  expense  of  pursuing. 

'  Mr.  Justice  Park. The  application  for  a  rule  to  set 

aside  the  allowance  of  bail  in  this  case  is  founded  ou  an 
ejr/iar^e  statement,  but  which  nevertheless  cannot  fail  to 
excite  our  astonishment.    The  answers  given  by  the  bail 
to  the  questions  so  pointedly  put  to  them  by  my  Brother 
Pellf  when  they  came  up  to  justify,  were  so  direct  and  po- 
sitive, that  we  could  not  refuse  their  justifying.  But  the  ef- 
fect of  the  present  application,  if  granted,  would  tend  to 
operate  on  the  defendant  alone;  and  there  is  nothing  dis- 
closed In  the  affidavits,  nor  has  it  even  been  intimated,  that 
tbcie  is  any  ground  to  implicate  him  in  the  transaction,  or 
even  to  call  his  conduct  in  question.    He  a|one  could  be 
served  with  the  rule  and  not  the  bail ;  and  it  mus(  b0  ul« 
tinuitely  decided  without  oi|r  hearing  whether  they  had 
any  answer  to  the  charges  alleged  against  them*    I  do  not 
d««r|y  see  on  what  ground  the  Court  of  Jf(ingU  Bench 
aeted  in  the  case  of  Brown  y.  Gillies.    Although  here, 
both  the  bail  have  been  guilty  of  a  great  contempt  of 
Court,  yet  in  order  to  warrant  a  commitment  for  such 
amiempt,  it  must  take  place  at  the  time,  and  when  the 
partis  are  still  in  view  of  the  Court.    We  have  now  no 
authority  to  bring  the  bail  before  us,  nor  have  we  any 
power  over  them;  awd  th^ csae o( Sh^e  v.  Abboti  appears 
to  iQe.tQ  be  ^  decisive  authority  to  shew  that  the  plainti^s 
only  remedy  is  by  indicting  them  for  perjury. 

Mr.  Justice  Burrough. —Whenever  a  party^  subjects 
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himielf  to  a  clunge  of  perjury,  the  only  remedy  of  the 
complaioaiit  ie  by  indictment.  Here,  the  diarge  n  made 
against  the  bail  only,  and  the  defendant  does  not  appev 
to  have  mixed  himself  up  with  them,  or  been  in  any  shape 
a  party  to  their  mtsconduct.  The  plaintiff's  only  remedy 
therefore  is  to  proceed  by  indictment  against  them,  when 
they  may  have  an  opportunity  of  refuting  the  charges 
now  alleged  against  them;  and  it  would  be  too  much 
for  us  to  interfere  on  a  motion  of  this  nature,  which  would 
iifiect  the  defendant  alone,  without  bringing  his  bail  befwe 
the  Court. 

Rule  refused  (a). 


(a)  See  A'Becket  w. 


-,  5  TauDt  770. 
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Crofts  v.  Pick. 


An  officer  of   J.  itis  was  an  action  of  replevin.    The  defendant  avowed 
Debtort  Court  ^^^^^^^  'D  arrear,on  the  demise  of  a  certain  dwelling  ho 
whobMbeenap-  and  premises  from  him  to  the  plaintiff.      The  plainti 
Mcepted^he''    pleaded  in  bar,  Jirst^  non  tenuity  and  secondfyf  that 


office  of  pro-      ihe  demise  in  the  avowry  mentioned,  and  before  the  sai 
nee  oDder  the    time  when,  &c.  he  the  plaintiff  had  taken  the  benefit  of  tb 

*?**'^t"5S^G*'^'  •I'**^'^^'*^  Debtors  act,  and  that  the  messuage  and 
8,  c  ios«  mofC   in  question,  on  which  the  distress  had  been  levied,  as  we 
nent  be  uilen*  '^  ^"  '^'^  Other  property,  had  been  duly  assigned,  and  co; 
to  bare  con-      veyed  to  one  Joseph  Jeyes  as  a  provisional  assignee,  fci^f 
cepttbeesute    the  benefit  of  the  plaintiff's  creditors.—. Replication,  th^^ 
andotber  pro-   j^^g  djj  not  before  or  after  the  demise,  or  before  or  sincr^ 

pert  J  of  tbe  "^  ,  ' 

uuolTeot^  with-  the  said  time  when,  &c.  or  before  or  after  the  rent  becaoti^ 
iTftbSisth'ilS^*^®  and  unpaid,  consent  to  accept  the  plaintiff's  rig-fc^ 
tionof  tbatita-  and  title  in  the  said,  messuage  and  premises,  and  on  wbici 

ao  dimetion^  fasue  was  joined— .At  the  trial,  before  Mr.  Baron  Chraiam, 
•neb  aiiifaivebt. 


/ 
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M  tbe  latl  aisizes  for  the  county  of  Surrey^  Jeye9y  an  officer      ^}?^ 
or  clerk  of  the  Insolvent  Debtors  Court,  on  being  called 
as  a  witness,  proved  that  he  had  consented  to  take/on  him- 
self the  office  of  provisional  assignee,  and  that  he  had  ac- 
cepted the  conveyance  of  the  plaintiff's  property  as  such 
assignee;  but  that  he  was  unacquainted  with  the  nature  of 
the  premises  in  question,  and  that  he  merely  held  a  gene- 
ral  conveyance  of  tbe  plaintiff's  property  in  his  capa- 
city of  provisional  assignee.    The  learned  Baron  express- 
ing some  doubt  whether  the  mere  retention  of  the  convey- 
cmce  of  the  plaintiff's  property  by  the  assignee,  was  a 
sufficient  acceptance  within  the  terms  of  the  18th  section 
«>f  the  Insolvent  Debtors  act,  53  Geo*  3,  c.  102  (a),  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  set  it  aside  and  have  a 
^■lonsuit  entered,  in  case  the  Court  should  be  of  opinion 
^faat  such  conveyance  of  the  property  to  the  assignee  did 
^ot  amount  to  an  acceptance. 

Mr.  Serjeant  Pell^  on  a  former  day  in  this  Term,  accord- 
iugly  applied  for  a  rule  nt«i,  and  submitted,  that  as,  by  the 
terms  of  the  statute,  tbe  estate  and  effects  of  an  insolvent 
are  only  vested  in  the  person  or  persons  to  whom  the  same, 
•hall  by  the  order  of  the  Court  be  directed  to  be  con- 
veyed and  assigned,  in  case  such  person  or  persons  shaU 
consent  to  accept  the  same,  a  mere  conveyance  to  a  pro- 
visional assignee,  who  takes  upon  himself  that  office  as 

(a)  By  which  it  it  enacted,  that  **bM  the  estate,  right,  title,  interest, 
and  trust  of  every  prifoner,  who  shall  be  discharged  by  virtue  of  that 
act,  of,  in  aod  to  all  the  real  estate  as  well  freehold  as  copyhold  or  cus- 
tomary, and  of,  in  and  to  all  the  personal  estate,  debts  and  effects  of 
every  such  prisoner,  shall  immediately  from  and  after  the  order  of 
sQch  Court  as  aforesaid  for  the  discharge  of  such  prisoner  be,  and  the 
same  are  thereby  vested  in  the  person  or  persons  to  whom  the  same 
lliould  by  tbe  order  of  the  said  Court  be  directed  to  be  conveyed.  a|4 
MHgned  as  aforesaid,  in  case  such  perton  or  persons  sMl  consent  to 
accent  the  same/' 
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imposed  by  Ae  Gmnrt,  wHboot  any  fortber  aet  of  toMQiw 
rence,  or  recognition  ot  the  property  of  the  inadreiit;  0t 
disposition  or  management  of  it,  is  not  sudi  an  accept'* 
ance  of  the  premises  in  question,  as  to  bring  him  within 
the  reach  of  the  plaintiff's  plea  in  bar;  and  it  was  incum- 
bent on  the  plaintiff  to  have  shewn  that  there  had  been 
an  absolute  consent  by  the  provisional  assignee  to  accept 
his  property  or  not,  either  by  the  proceedings  in  the  In- 
solvent Debtors  Court  or  otherwise;  and  in  Copeland 
Y.  Stephens  (a),  it  was  held  that  the  general  assignment 
of  a  bankrupt's  personal  estate  under  his  conunission, 
does  not  vest  a  term  of  years  in  the  assignees,  unless 
they  do  some  act  to  manifest  their  assent  to  the  assign- 
ment. 

The  Court  observed^  that  they  felt  but  little  difficulty 
on  the  question,  but  ordered  the  rule  to  be  suspended  until 
they  had  ascertained  the  opinion  of  the  learned  Baron  who 
tried  the  cause. 

Mr.  Justice  Park  now  observed,  that  the  only  point 
arose  on  the  construction  of  the  18th  section  of  the 
statute  53  Oeo.  3,  c.  102,  (the  Insolvent  DebtolPS  ac^) 
viz.  as  to  whether  an  officer  of  that  Court,  who  had 
taken  upon  himself  the  office  of  provisional  assignee, 
was  bound  to  act  as  stich.  The  replication  alleged  that 
he  did  irot  consent  to  adcept  the  plaintiff's  right  and  ti^ 
tie  in  the  premises  in  question,  or  in  other  terms,  that  he 
did  not  accept  the  trust.  But  the  Court  are  all  clearly 
of  opinion  that  a  public  officer,  by  accepting  a  trust,  if 
bound  to  do  all  acts  connected  with  such  trust  in  his  capa- 
city as  such  public  officer,  and  therefore  that  a  provisional 
assignee,  duly  appointed  by  the  Insolvent  Debtors  Courtt 
had  no  r^ht  to  exerciae  a  discretion ;  and  as  he  could  not 
refuse  (he  assignment,  he  must  be  taken  to  have  oonsenledl 

(a)  1  Barn.  &  Aid.  603. 
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887 


§09€cept  lb«  property  of  tfaif  iBfl^hrdit  so  aaBifned  to  binu 
It «  ottljr  necessary  further  to  add,  that  tbe  iMrned  BaiOQ 
who  tfiBd  the  caose  was  of  that  opioioDy  and  aow  eoiieurs 
wkh  the  Court.  There  is  consequently  no  ground  to  dis** 
turb  the  Fcrdict  found  for  the  plaintifTy  and  the  applica- 
tion for  that  purpose  must  be 

Refused. 


Albxani^eb  If.  Dixon. 

JHIb*  Serjeant  Vaughan^  on  a  former  day  in  this  Term,  ob»' 
taia^  a  rule  nm^  that  an  attachment  of  contempt  might  be 
issued  i^ainst  one  John  Creighton^  for  his  net  attending  at 
the  trial  of  this  cause  as  a  witness,  pursuant  to  a  subposna 
duces  tecum  served  on  him  for  that  purpose.  He  founded 
his  motion  on  an  affidavit,  which  stated  that  Crfighton 
wa9  personally  served  with  a  copy  of  the  subpcena  on  the 
3d  Jufy  last,  and  that  he  was  at  the  same  time  paid  one 
guinea,  by  way  of  conduct  money  and  expences  in  the  go* 
ing  toand  returning  from  the  Guildhall^  London^  as  a 
witness  on  the  part  of  the  plaintiff  on  the  trial  sf  this 
capif^;  and  that  the  plaintiff  could  not  safely  proceed  to 
trial  without  his  testimony:  that  on  the  4th  Jufyi  the  cause 
WB&  called  on  for  trial,  and  tjiat  Creighion  did  not  attend 
aa  <i  witness,  in  consequent  of  which  the  plaintiff  was 
obUgfd  to  wildbdraw  his  record* 

Mr.  Serjeant  Taddy  now  shewed  cause,  09  an  affidavit 
which  sated  that  the  subpoena  served  on  the  witness  was 
dat^  on  the  18th  Jiu^ze,  requiring  his  attendance  at  the  trial 
on  the  2d  July  following;  tfiat  ,he  was  not  served  mitil  tbe 
8d>  iM)4  that  no  notice  was  then  givw  him  that  4he  eause 

the  subpoena 


WednudaWf 
Nov.  19th. 


VITbere  a  per- 
son was  served 
with  a  subpana 
duces  tecum  on 
the  3d  July,  b j 
which  he  was 
required  to  at- 
tend the  trial 
of  a  cause  in 
London,  on  tbe 
Sd    of  that 
month :— -Heldf 
that  as  a  par- 
ticular day  was 
inserted  there- 
in, which  had 
passed  before 
tbe  service,  the 
Court  could  not 
interfere  by 
granting  an  at- 
tachment for 
tlie  non-com- 
pliance with 
tbe  terms  of  the 
iubpcBna,   al- 
though it  was 
tested   proper* 
Ij  on  the  last 
day  of  the  pre- 
ceding Term« 
and  tbe  sittings 
did  not  com- 
mence till  the 
day  on  which 
was  dated. 
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Ifigg*,  had  not  been  tried.  Under  these  circmnetsiioeey  he  mib^ 
initted  that  the  witness  was  not  bound  to  attend,  puwant 
to  the  subpcBHOf  as  he  was  thereby  required  to  attend  at 
Ouildhallf  on  Wednesday ,  the  2d  Jufyt  whereas  it  appear* 
ed  that  he  was  not  served  until  the  Sd,  and  consequently 
that  such  service  must  be  considered  as  a  nullity. 

Mr.  Serjeant  Vaughan^  in  support  of  the  rule,  observed 
that  the  leg^l  effect  of  the  subpcena  must  be  taken  to  operate 
throQghout  the  whole  of  the  sittings  after  the  last  JVimiiy 
TenUf  and  more  particularly  so,  as  it  was  dated  on  the  18th 
t/tfjie,  which  was  the  last  day  of  that  Term,  and  required 
the  attendance  of  the  witness  on  the  2d  ^Jufy  following, 
which  was  the  first  day  of  the  sittings  in  L(mdan  after  such 
Term :  and  he  assimilated  this  case  to  the  common  case  of 
process,  which  might  be  served  on  a  party  after  the  teste 
indorsed  upon  it. 

Mr.  Justice  Park— .At  the  time  the  witness  was  served, 
with  the  subpoena  on  the  3d  Jufy^  it  should  haye  beeift. 
stated  to  him  that  although  his  attendance  was  thereby 
quired  on  the  preceding  day,  yet  that  the  cause  had  not  beei 
tried ;  and  that  it  would  therefore  be  necessary  for  hii 
attend  the  sittings  until  it  was  called  on  for  trial.  AI — 
though  the  teste  of  the  subpoena  was  proper,  being  on  th  ^s 
last  day  of  the  last  Term,  yet  the  witness  was  only  requiK*— * 
ed  to  attend  on  a  particular  day,  which  was  previous  C€» 
the  service:  besides,  it  appears  to  have  been  a  subpoerw^^ 
duces  tecum^BXkd  I  am  therefore  of  opinion  that  the  servioe 
was  inconsistent  with  the  day  on  which  the  witness  warn 
required  thereby  to  attend. 

Mr.  Justice  BuftRouoH. ^This  being  a  motion  for  an 

'  nttadinient  for  a  contempt  of  the  process  of  the  Courts  the 
party  applybg  should  have  proceeded  further,  and  stited 
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that  the  witness  bad  notice  that  the  cause  bad  >iot  been 
tried  when  he  was  served  with  ^  co'py  of  the  subpcena. 
He  was  thereby  required  to  attend  the  trial  on  a  day  which 
had  passed ;  and  in  the  case  of  trials  at  Nisi  Pritis  in  the 
country,  a  party  is  required  to  attend  at  the  assizes  gene- 
rally. So,  here^  in  order  to  render  the  witness  tfuhpcBnaed 
liable  to  an  attachment,  it  should  have  been  expressed  on: 
the  face  of  the  instrument,  that  he  was  required  to  attend 
at  Che  sittings  after  the  last  Trinity  Term ;  but  as  a  parti- 
cular day  only  was  inserted  therein,  the  Court  cannot  in-^ 
teffere. 

Rule  discharged  without  costs. 


9SB 


\9sa: 


Harriett  Neave,  Executrix,  v.  Moss. 


Wednetdav§ 
Nov.  igth 


jThis  was  an  action  of  replevin,  for  taking  the  plaintiflfc)      Aithoogh  in 

goods.     The  defendant  made  cognizance  as  bailiff  of  JTi^Tt-i  Sn^caiiDot'^ 

ry  Metix  Sf  Co.f  and  averred  that  one  Robert  JN^eavein^  potchUland- 

his  lifetime,  now  deceased,  from  the  25th  December,  1814,'  action  of  reple« 

until  the  death  of  one  John  Newberry  on  the  30th  August^  ^'°»  ®'  ?•«  *"^ 

•^  ^  occopition;— 

1815,  held  the  messuage  or  premises  in  whic^h,  &c.  as  ten-  hemajyet^an- 
ant  thereof  to  Meux  Sf  Co.  and  Newberry^  by  virtue  of  a  ^^cJ^^tllilcM, 
certain  demise  theretofore  made,  at  the  yearly  rent  of  70/.,  "he^  ^iiftit 
payable  quarterly;  and  that  after  the  death  of  Newberry  ^  Where,  tbere- 

r  fore,  a  tenant  . 
for  life  having  a  power  to  lease  for  SI  years,  granted  a  lease  for  5S  years,  wbicb,  after  several 
mesne  assignments  got  into  the  possession  of  the  defendants,  who,  after  the  death  of  the  tenant 
for  life,  under«let  them  to  the  plaintiff's  father,  and  in  the  following  year  the  person  neit  in 
remainder,  after  giving  the  father  and  defendants  notice  to  quit,  granted  a  new  lease  to  the  fa^ 
ther  at  an  increased  rent,  which  was  paid  for  moi^  than  six  years;  at  the  expiration  of  which 
period,  the  defendants  having  acquiesced  to  soch  payments  being  made  in  the  interval,  and  with- 
ont  any  previoos  demand  of  rent,  distrained  on  the  plaintiff  as  the  executrix  of  her  father,  for 
aiz  yean  and  a  quarter's  rent  doe  to  them  under  the  original  letting  to  her  father  :^HeId,  that 
such  distress  could  not  be  supported,  and  that  the  plaintiff  might  deny  the  title  of  the  de- 
fendants, as  it  must  be  taken  to  have  been  determined  by  the  notice  to  quit  to  them,  and  their 
acquiescence  to  an  advene  or  superior  title  by 'Aehr  omitting  to  demand  any  rent  for  to  long 
a  period  after  the  service  of  such  notice. 
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IS!L     ^  >^<1  Robert  Neave  in  his  life-time,  and  Hulil  hk  deMb 
on  tbe  90th  August^  1819>  held  the  said  premkes  as  tenant 
thereof  to  Meux  Sf  Co.  at  tbe  said  yearly  rent  of  70/. 
That  after  the  death  of  the  said  Robert  J^eaoe^  one  Blizei^ 
beth  Neave  held  the  said  premises  as  tenant  thereof  to 
Meux  Sf  Co.f  at  the  said  rent  of  70/.  until  her  death  on  the 
21st  February^  IS21.    That  after  her  death,  the  plaintiff 
held  the  same  premises,  as  tenant  thereof  to  Meux  fy 
€64^  at  the  s«d  rent  of  70/.  nntfl  the  25th  March,  1821, 
and  that  hecanse  the  som  of  437/.  10s.  of  the  rent  afere» 
said,  for  six  years  and  one  quarter  ending  on  that  day,  be- 
came due  from  die  plak^iff  to  Meux  df  Co.,  the  defendant  as 
their  bailifl*  well  acknowledged  the  taking,  &c.    Pleas  in 
bar.-J^V«^,  that  Robert  and  Elizabeth  Neave  in  their  re- 
spectire  life-times,  or  the  plaintiff  since,  did  not  hold  and 
enj  oy  the  premises  as  tenants  thereof  to  Meux  and  Newberry, 
or  Meux  Sf  Ca»;  and  secondly,  4hat  Ibere  was  no  part  of 
the  supposed  rent  in  arrear  from  the  plaintiff  to  them.     On 
both  these  pleas  issue  was  joined. 

Ai  the  trial,  before  tbe  lale  Lord  Chi^f  Baron  Riek* 
ards,  at  tbe  last  Spring  assizes  at  Kingston,  k  s^ppeared 
that   by   indentures  of  lease    and    release  of  October, 
mif  made  and  executed  on  the  marriage  of  one  John 
Moothamj   die  premises  in  question,  consisting  of  thf 
Tiunble  Down  Dick  public  house,  mtuate  in  tbe  borough 
otSouthwark,  were  conveyed  to  two  trustees,  to  the  use 
of  Mootkam  and  his  assigns  for  life,  and  after  bis  d&* 
ceaise,  to  his  wife  and  her  assigns  for  life^  and    after 
their  deaths^  to  the  issue  or  children  of  the  marriage,  (if 
two  or  more),  in  such  shares  and  proportions  as  Mooiham 
and  his  wife  during  their  joint  lives  should  appoint^  and 
in  default  of  such  appointment,  to  all  the  children  of  (he 
marria^^  in  equal  shores  as  tenants  in  common.    This  ja« 
depture  also  icontainod  a  power  for  Mooiham  during  bis 
lifis^^md  ibr  bis  wife  if  she  should  survive  him,  to  demise 
or  lease  the  premises  for  any  term  of  years  not  exceeding 
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tweiitjr-otie  years  in  possessioii,  at  the  best  rent  that  could 
be  gotten  for  the  same.  Mootham^  however,  in  Novenim 
boTf  17859  g^nted  a  lease  of  the  premises  in  question  to  mom 
one  John  Darby ^  from  the  24th  June  in  that  year,  for  fifty- 
diree  years  and  a  half,  at  the  yearly  rent  of  40/.  Mootham 
died  on  the  fbh  JtUy^  1804,  leaving  his  wife  him  survive 
ing.  At  Midsummer^  1809,  Messrs.  Clowes^  JWte&^rry, 
and  Madden  became  possessed  of  the  premises  in  question, 
by  virtue  of  an  assignment  of  the  lease  gpranted  by  Mootham 
to  Darby  f  and  let  them  to  the  plaintiff's  lather  at  the  yearly 
rent  of  701^  out  of  which  they  paid  to  Mooiham's  widow 
the  rent  of  40^^,  as  reserved  in  the  original  lease  granted  by 
Jfooiham  to  Darby.  In  1813,  Clowes Sf  Co.  dissolved  part- 
nenhipy  and  the  residue  of  the  term  in  Darby^s  lease  hav- 
ing been  assigned  to  Newberry ^  he  joined  Messrs.  Meux 
^  Co.^  and  his  interest  in  the  premises  was  accordingly 
Tested  in  that  firm ;  and  on  the  26th  November^  in  that  year, 
the  plaintiff's  father  entered  into  a  written  agreement  to 
hold  under  them  at  the  above  rent  of  70/.  a  year,  and  he  also 
stipulated  thereby  to  purchase  his  beer  of  Meux  6f  Co.^ 
and  not  to  part  with  the  possession  of  the  house  or  pre- 
mises to  any  person  without  obtaining  their  previous  con- 
sent. In  September^  1814,  MoothavCs  widow  claiming  a 
right  to  receive  the  rent  of  the  premises,  instead  of  Meux  8f 
Co.f  and  insisting  that  the  lease  granted  by  her  husband 
to  l)ariy  was  void,  on  the  ground  that  it  exceeded  the  pow- 
er, which  was  limited  to  a  term  of  twenty-one  years  only,  and 
that  she  had  done  no  act  to  confirm  that  lease,  she  gave  the 
plaintiff's  fiuher  notice  to  quit  at  the  ensuing  Lady^ay, 
and  caused  a  like  notice  to  be  served  on  Meux  Sf  Cbw,  who  ' 
paid  her  the  rent  of  40/.  a  year  up  to  that  day.  The  plain- 
tiff's fiither  having  also  paid  Messrs.  Mettx  Sf  Co.  the  half 
year's  rent  of  70/.  then  due  to  them,  he  ^freed  with  Jtfbo* 
tham*8  widow  for  a  new  lease  of  the  premises  jfor  twenty- 
one  yean  at  100/.  a  year,  payable  quarterly ;  and  a  lease  was 
accordingly  executed.  And  he  paid  the  rent  so  reservad 
by  Aat  lease  to  her  until  her  death  in  1817,  and  to  her  re- 
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1^^  preflentatives  afterwards.  In  I8I9»  the  plaintiff's  fiither 
died  intestate,  when  his  widow  took  out  letters  of  adminis- 
tration,  and  became  possessed  of  his  effects,  and  carried  on 
business  on  the  premises  in  question,  and  continued  to  pay 
the  rent  of  1()0/.  until  her  death  in  February^  1821,  to  the 
representatives  of  MrB.3foothamf  when  the  plaintiff,  as  eldest 
daughter  and  executrix  of  her  mother,  Elizabeth  Neave^ 
took  possession  and  carried  on  business  in  the  house  until 
the  I2th  of  April  in  that  year;  when  Meux  Sf  Co.  without 
any  previous  demand  or  notice,  distrained  for  six  years 
and  a  quarter's  i^rears  of  rent,  due  at  Lady -das/r  1921  f  at 
70L  per  atmumf  Bfter  deducting  40/.  a  year  as  the  rent 
reserved  in  the  lease  g^rahted  by  Mootham  to  Darby^ 
and  which  they  were  willing  to  allow.  It  was  also  proved 
that  no  rent  was  paid  by  Meux  Sf  Co,  to  Mootham^s  wi- 
dow or  her  representatives,  after  Lady^day^  1815,  nor 
had  they  ever  made  any  demand  for  rent  on  the.  plain- 
tiff's father,  mother,  or  herself,  until  the  distress  in  ques- 
tion was  levied,  although  they  continued  to  supply  the 

house  with  beer. Under  these  circumstances,  the  Lord 

Chief  Baron  stated,  that  whether  there  had  been  a  legal 
determination  of  theoriginal  tenancy  by  the  plaintiff's  father 
to  Meux  Sf  Co.,  was  purely  a  question  of  law ;  which  be- 
ing acquiesced  in  by  counsel,  he  did  not  leave  the  facts  to 
the  jury,  but  directed  a  verdict  to  be  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court;  and  that  if  they  should 
think  there  was  no  leg^l  determination  of  the  lease  to  Meux 
^  Co.  or  that  the  plaintiff  could  be  considered  as  holding 
under  them  instead  of  Mrs.  Mootham^  a  verdict  was  to 
entered  for  the  defendant. 

Mr.  Serjeant  Lens,  in  the  last  Easter  Term^  accordingly^ 
obtemed  a  rule  nisi,  that  this  verdict  might  be  set  aside^ 
and  a  v«rd1ct  entered  for  the  defendant  instead  thereof^ 
tad  Submitted  that  although  the  plaintiff's  father  bad  ac  - 
cepled  a  new  lease  from  MoothanCs  widow,  yet  that  it 
could  not  have  the  effect  of  destroying  the  original  holding 
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under  Meux  ^  Co.,  and  consequently  that  the  plaintiff  J^^^^j^ 
mimt  still  be  considered  as  their  tenant,  on  the  ground  that 
a  tenant  in  replevin  cannot  dispute  his  landlord's  title; 
and  as  the  plaintiff's  father  was  originally  let  into  posses- 
sion of  the  premises  under  Meux  4r  Co.,  nothing  less  than 
a  legal  eviction  could  be  pleaded  in  bar  to  the  defendant's 
cognizance;  and  he  relied  on  the  case  of  Balls  v.  W^U 
wood(a)f  where,  in  an  action  for  use  and  occupation,  the 
defendant  having  entered  on  the  premises  under  the  plain- 
tiff, it  was  held  that  he  could  not  shew  that  the  title  of  the 
latter  had  expired,  unless  he  had  solemnly  renounced  it 
at  the  time,  and  commenced  a  fresh  holding  under  another 
person:  — 

Mr.  Serjeant  Toddy  now  shewed  cause,  and  contended 
that  as  Mootham  had  only  a  life  interest  in  the  premises, 
with  a  power  under  the  settlement  to  grant  a  lease  for 
twenty-one  years;  instead  of  which,  he  had  demised  them 
ibr  fifty-three  years  and  a  half,  that  lease  was  absolutely 
void  as  against  the  person  next  in  remainder.  His  widow 
'therefore  was  entitled  to  g^rant  a  new  lease  at  any  time  af- 
ter his  death,  as  she  had  not  acquiesced  in  or  been  a  party 
to  the  former.  By  her  causing  a  notice  to  quit  to  be 
served  on  Meux  Sf  Co.  as  well  as  their  sub-tenant  Neaoe, 
(the  plaintiff's  father),  it  .determined  the  ^estate  of  both; 
and  a  new  lease  was  accordingly  granted  by  Mrs.  Mootham 
to  Neave  at  an  advanced  rent,  and  which  had  accordingly 
been  since  paid  to  her  as  the  superior  landlord.  Neave 
must  therefore  be  taken  to  have  attorned  to  her,  and  as  no 
demand  for  rent  was  made  by  Meux  S;  Co,  for  .six  years 
and  a  quarter  previously  to  the  distress  in  j^ue^ion^  they 
must  be  considered  as  having  acquiesce^  in  sueb  attorn- 
ment, or  at  all  events  as  being  cogni^aol;  of  il^.^  they  ne- 
ver paid  any  rent  to  Mrs.  Mpdhaw  after  ^^.v^  lease 

(a)  «  Camp.  11. 
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IBH.^  Was  granted.  This  case  is  therefore  altogether  distin- 
qnishable  from  Balls  v.  Westwoody  as  there  the  same  ten* 
ancy  continued  and  existed  at  the  time  of  the  commence- 
ment pf  the  action,  whilst  here,  the  original  tenancy  was 
determiAed ;  the  lease  granted  by  Moot  ham  to  Darby  be* 
ing  altogether  void,  and  not  merely  voidable.  There,  too, 
it  does  not  appear  that  the  landlord  was  ever  informed  of 
any  claim  conflicting  with  bis  own  title,  or  that  he  was 
awalreof  the  seisnre,  or  forfeiture  of  the  copyhold  tenemeut 
to  the  lord  of  the  manor,  whilst  here,  Menx  Sf  Co.  had  full 
notice  of  the  adverse  claim  of  Mrs*  Mootham^  as  a  superior 
landlord,  by  being  served  with  a  notice  to  quit,  and  by 
which  their  title  was  legally  determined.  Although  it  is 
true  that  a  tenant  cannot  dispute  his  landlord's  title  in  an 
action  of  replevin,  yet  he  mliy  shew  that  his  interest  is  de- 
termined I  and  if  a  landlord  lies  by,  and  suffers  acts  to  be 
dotey  such  as  allowing  a  new  lease  to  be  executed  at  an 
increased  rent,  and  thereby  acknowledging  the  title  of  a 
new  landlord,  and  not  instructing  his  tenant  to  resist,  it  is 
coBspeteat  for  the  latter  to  say  that  his  former  tenancy 
w  defermined ;  and  more  particularly  so^  as  in  this  case 
Memx  8f  Co.  paid  no  rent  to  Mrs.  Mootham  after  such 
new  lease  was  executed ;  and  if  they  may  distrain  under 
such  circumstances,  at  the  distance  of  six  yecurs,  they  may 
do  so  at  any  period  within  the  term  of  the  fifly-thre^ 
years  granted  by  the  original  lease,  and  which  will  not  ex* 
pire  until  the  year  1838L 

Mn  Serjeant  Bosanquet  in  support  of  the  rule,  relied 
on  the  general  principle,  that  a  tenant  in  replevin  cannot 
dispute  the  continuance  of  his  landlord's  title,  under  wbona. 
he  originally  held,  and  although  rent  may  be  in  arrear  for 
a  number  of  years,  it  will  not  prejudice  the  claim  of  th9 
latter.    The  plaintiff,  as  the  representative  of  the  orifi^inal 
tenant,  should  have  given  notice  to  Meux  ^  Co.  that  she 
held  adfersdy  to  them,  or  at  all  events  should  have  given 
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Aeoi  BOltee  of  disdaimer,  on  whkh  they  migbt  have  broogbl       ^}SSl 

an  iietkm  of  ejectment  without  notice,  in  order  to  aacer* 

^aia  wbetber  their  title  had  been  determined  or  not. — 

Hie  caae  of  Balls  r.  Wesiwood  determined,  that  in  an  ao- 

itoa  for  uae  and  occnpation^  the  tenant  could  not  ghew 

that  his  Iimdlord's  title  had  expired  unleaa  he  actually  re^ 

Domced  it  at  the  time ;  and  (hat  doctrine  is  applicable 

to  an  action  of  replevin.    But  it  is  otherwise,  in  the  case  of 

an  ejectment,  as  there,  the  tenant  is  considered  as  a  tres- 

paaaer  and  not  a  continuing^  tenant;  but  if  a  person  apreea 

to  take  a  house  or  land,  and  occupies  it  accordingly,  it  is 

>iot  incumbent  on  the  party  letting  it  to  shew  any  title, 

^nd  the  occupier  must  continue  as  his  tenant,  and  pay  rent 

to  him  alone,  as  the  same  tenancy  continues  which  was 

cteated  by  the  original  demise.  ,  Lord  Ellenbarough,  in 

J^atb  V.  Wesiwoodf  asked  whether  the  defendant  by  any 

^^>niial  act  renounced  the  plaintiff's  title,  or  direirted  hioi* 

^^f  of  the  possession  he  obtained  under  himf  That  ques- 

^^^tk  is  applicable  to  the  present  case,  for  the  plaintiff  never  • 

4id  any  act  to  renounce  or  disclaim  the  title  of  MeuxSf  Ce./ 

^^K^  any  agreement  between  her  father  and  Mrs.  Mootht^m 

^^HBOt  affect  the  plaintiff;  and  it  must  be  now  taken  that 

^^Q  held  under  Meux  SfCo.  at  the  time  the  distress  in  ques* 

**^Hi  was  made. 

Mr.  Justice  Pabk. I  am  of  opinion  that  this  verdict 

^^^ht  not  to  be  disturbed.     By  so  deciding,  we  sbidl 

^^n  weaken  the  case  of  Balls  v.  Westwood^  for  I  perfectly 

^^>tic«r  with  the  grounds  of  that  decision:  nor  shall  we 

^^peach  the  doctrine  there  laid  down  by  harABllenbcrough^ 

^^  it  is  sufficient  to  say  that  the  present  diflfers  very  mal^ 

^^1y  firom  it  both  in  facts  and  circumstances.    It  is  quite 

^^«ar  that  a  tenant  cannot  be  permitted  to  impeach  the 

^^idity  of  his  landlord's  title;  still,  however,  itis  corap^ 

^^vit  for  him  to  shew  that  such  title  has  expired;  and  gene- 

^Uy  spedmg,  a  tenant  who  holds  or  oeeapies  ander  Ms 
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taken  out  without  a  special  application ;  for  if  this  pre« 
caution  were  not  taken,  it  might  be  productive  of  the  most 
serious  consequences,  and  made  a  medium  of  throwing 
open  all  the  prison-doors  in  the  kingdom.  However,  it 
appears  to  have  been  done  inadvertently.  But  the  Court 
must  see  that  justice  is  purely  administered,  and  that  their 
officers  conduct  themselves  with  fidelity  and  propriety. 
The  whole  of  the  proceedings  in  this  case  appear  not  only 
to  have  been  outrageous,  but  altogether  unj  ustiiiable.  TTtV- 
8on  neglected  his  duty  in  the  first  instance,  and  as  Young 
was  his  follower,  he  could  never  be  answerable  or 
amenable  as  bail;  and  as  Sweet  also  appears  to  be  impli- 
cated in  the  transaction,  it  is  but  just  that  these  parties 
should  pay  the  -costs  of  this  application. 


Mr.  Justice  Burrough  concurring,  the  rule  was  accord 
ingly  made 

Absolute  (a). 

(«)  See  Rex  v.  Butcher,  Pe«ke*8  N.  P.  C.  l68,  3d  edit.  '2«a 


Copland  v.  Powell,  Esq. 


Saturday, 
Nov,  22nd. 

iff^ieTics*for"    ^"'^  ^^^  »"  action  ou  the  case,  and  brought  against  tb^ 
arrears  of  tax-    defendant  as  late  sheriff  of  the  county  of  Kent^  for  an  ex^ 

Slitmc  48  Geo.  ^®®'^®  '^''y  under  a  writ  of  levari  facias,  issued  out  of 
3,  c.  141,  No.  the  Court  of  Exchequer^  under  the  statute  48  Geo.  3, 
'  ^  c  141,  against  the  goods  of  the  plaintiff,  in  respect  of  ar- 
rears of  assessed  taxes  due  from  him  to  the  Crown.  The 
first  count  of  the  declaration,  after  stating  the  issuing  ot 
the  writ,  and  delivery  thereof  to  the  defendant  as  sheriff, 
against  him  for  averred  that  he  seized  and  sold  fixtures,  when  there  were 
H^thcT^,"^    ^^^  ^^^^  suflicient  moveable  goods  and  chattels  on  the 

there  being  no  .  .  i 

claoM  in  that  act  reqoiriog  loch  notice. 


if  not  entitled 
to  a  month's 
notice,  pre- 
TioQslj  to  an 
action  being 
commenced 
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that  they  admitted  that  they  had  no  tie  to  receiire  the  rent  'ig23. 
10  question,  or  at  all  events,  by  their  having  Iain  by  so 
long,  that  it  amounted  to  an  acquiescence  by  them  for 
.Mrs.  Mootham  to  receive  the  rent;  and  more  particularly 
so,  as  they  continued  to  supply  the  house  with  beer,  with- 
out attempting  to  enforce  or  even  demanding  any  rent  as 
due  to  them  on  the  lease,  under  which  the  defendant 
now  makes  cognizance.  It  is  only  necessary  further  to  ob- 
serve, that  the  counsel  at  the  trial  acquiesced  with  the  Lord 
Chief  Baron,  that  the  question  in  this  case  was  a  mere 
question  of  law,  and  not  for  a  jury. 

Mr.  Justice  BuRRovoH. 1  also  think  that  the  verdict 

aa  it  now  stands  is  perfectly  right.     It  is  a  well  known  prin- 
tsiple  that  a  tenant  cannot  renounce  his  landlord's  title; 
but  when  the  former  is  called  on  to  pay  rent  by  two  dif- 
ferent claimants,  he  must  resort  to  a  Court  of  Equity,  by 
fitiDg^  a  plea  of  interpleader.    Here,  however,  it  appears 
to  me,  that  Meux  6f  Co.  by  their  own  conduct  relinquished 
all  idea  of  asserting  their  title  to  receive  rent  from  Neave^ 
as  their  sub*tenant:  for,  in  the  first  place,  their  original 
title  was  at  an  end,  as  the  lease  assigned  to  them  was 
▼oidatlaw;  and  in  the  second,  a  notice  to  quit  was  not 
only  served  on  them,  but  on  Keate  their  tenant  also.    This 
notice  was  given  for  the  express  purpose  of  shewing  that 
Mrs.  Mootham  considered  that  their  title  was  at  an  end. 
Besides,  it  appears  that  there  were  dealings  for  several 
years  afterwards,  between  Meux  Sf  Co.  and  the  tenants  of 
the  premises,  and  that  the  former  were  constantly  in  the 
habit  of  supplying  the  latter  with  beer,  which  was  regu- 
larly paid  for,  and  yet  no  demand  whatever  was  made  by 
them  for  rent  for  more  than  six  years.    On  the  whole, 
therefore,  it  appears  to  me  that  their  silence  must  be  tak- 
en as  an  acquiescence  by  them  as  to  the  determination  of 
their  title,  and  that  it  was  properly  so  considered  by  the 
late  Lord  Chief  Baron  at  the  trial.     Although  such  ac* 

rou  VJII.  D  D 
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}^^  taken  out  without  a  special  application;  for  if  this  pre« 
caution  were  not  taken,  it  might  be  productive  of  the  most 
serious  consequences,  and  made  a  medium  of  throwing 
open  all  the  prison-doors  in  the  kingdom.  However,  it 
appears  to  have  been  done  inadvertently.  But  the  Court 
must  see  that  justice  is  purely  administered,  and  that  their 
officers  conduct  themselves  with  fidelity  and  propriety. 
The  whole  of  the  proceedings  in  this  case  appear  not  only 
to  have  been  outrageous,  but  altogether  unjustifiable.  TTtV- 
8on  neglected  his  duty  in  the  first  instance,  and  as  Young 
was  his  follower,  he  could  never  be  answerable  or 
amenable  as  bail;  and  as  Sweet  also  appears  to  be  impli- 
cated in  the  transaction,  it  is  but  just  that  these  parties 
should  pay  the  costs  of  this  application. 

Mr.  Justice  Burrough  concurring,  the  rule  was  accord 
ingly  made 

Absolute  (a). 

(«)  Sec  Rex  v.  Butchery  Peake's  N.  P.  C.  l68,  3d  edit.  '2«a 


NovX^nd.  Copland  v.  Powell,  Esq. 

Where  •  »her-  This  was  an  action  on  the  case,  and  brougfbt  a<i:ainst  tb^ 

iff  leTiei  for  J  i  i       .  o         o 

arrears  of  tax-  defendant  as  late  sheriff  of  the  county  of  Kenty  for  an  ex^ 

SLtmc  48  Geo.  ^^^*®'^®  '^''y  under  a  writ  of  levari  facias,  issued  out  of 

3,  c.  141,  No.  the  Court  of  Exchequer^  under  the  statute  48  Geo.  3, 

ii  not  entitled  ^  ^^^>  against  the  goods  of  the  plaintiff,  in  respect  of  ar- 

to  a  nionth'»  rears  of  assessed  taxes  due  from  him  to  the  Crown.    The 

▼ioQsij  to  an  ^^^  count  of  the  declaration,  after  stating  the  issuing  ot 

action  being  the  writ,  and  delivery  thereof  to  the  defendant  as  sheriff, 

commenced  11.1. 

against  him  for  averred  that  he  seized  and  sold  fixtures,   when  there  were 

il^the^fe"i^"^  ^^^  ^^^^  suflicient  moveable  goods  and  chattels  on  the 

there  being  no  .  ,  \ 

claiiM  in  that  act  reqoiriog  inch  notice. 
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bill  of  exchange  for  25/.  he  served  him  on  the  6th  Ocio-  ^  1823. 
bgTfhut  MIowed  him  to  remain  at  large  on  his  promising  to 
procure  good  bail.  That  he  gave  in  the  names  of  two 
persons  as  bail»  who  were  both  in  the  King's  Bench  Prison^ 
That  a  bail-bond  lyas  afterwards  prepared  and  executed  by 
one  bail  only;  and  that  on  the  6th  instant,  Wikon  having 
been  informed  that  the  sheriff  had  been  ruled  to  return 
the  writ,  he,  on  the  following  day,  caused  Young  to  be  en- 
tered as  the  other  bail,  for  the  purpose  of  indemnifying 
himiielf,  but  without  obtaining  the  defendant's  previous 
consent,  and  that  he  was  accordingly  rendered  on  the  9th, 

as  above  stated. blinder  these  circumstances,  the  learned 

Serjeant  contended,  that  Wilson  was  fully  justified  in  act- 
ing as  he  did,  through  the  misconduct  or  n'ant  of  good 
fiuth  on  the  part  of  the  defendant,  as  he  had  acted  sur- 
reptitiously in  not  having  procured  two  proper  or  respon- 
sible persons  as  bail,  according  to  his  original  undertaking* 
The  officer  was  consequently  imposed  on,  and  warranted 
in  putting  in  Young  as  bail,  without  the  knowledge  or 
consent  of  the  defendant.  At  all  events.  Sweet  cannot  be 
considered  as  being  responsible,  as  he  could  not  know  un- 
der what  authority  Wilson  acted,  when  he  brought  the  de- 
fendant to  his  house. 

Mr.  Serjeant  Pell,  in  support  of  the  rule,  submitted 
dmt  Young  could  not,  under  any  circumstances,  be  put  in 
at  bail  for  the  defendant,  as  he  stood  in  the  situation  of  a 
sheriff's  officer;  and  he  produced  an  affidavit,  stating  that 
the  time  for  the  defendant  to  put  in  bail  did  not  expire 
until  the  10th  instant,  although  Wilson  had  thought  pro- 
per to  do  so  on  the  7th,  and  taken  the  defendant  into  cus- 
tody on  the  9th. 

IMbr.  Justice  Park.— The  defendant  was  brought  before  . 
me  at,  chambers  on  the  11th  instant,  by  virtue  of  a  pre- 
rogative writ  of  habeas  corpus^  which  should  never  be 

dd2 
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l^^  taken  out  without  a  special  application ;  for  if  this  pre« 
caution  were  not  taken,  it  might  be  productive  of  the  most 
serious  consequences,  and  made  a  medium  of  throwing* 
open  all  the  prison-doors  in  the  kingdom.  However,  it 
appears  to  have  been  done  inadvertently.  But  the  Court 
must  see  that  justice  is  purely  administered,  and  that  their 
officers  conduct  themselves  with  fidelity  and  propriety. 
The  whole  of  the  proceedings  in  this  case  appear  not  only 
to  have  been  outrageous,  but  altogether  unjustifiable.  TFtV- 
8on  neglected  his  duty  in  the  first  instance,  and  as  Young 
was  his  follower,  he  could  never  be  answerable  or 
amenable  as  bail;  and  as  Sweet  also  appears  to  be  impli- 
cated in  the  transaction,  it  is  but  just  that  these  parties 
should  pay  the  costs  of  this  application. 

Mr.  Justice  Burrough  concurring,  the  rule  was  accord 
ingly  made 

Absolute  (a). 

(«)  See  Rex  v.  Buteker,  Peake's  N.  P.  C  168,  3d  edit.  '2«a 


Nov,2%nd.  Copland  v.  Powell,  Esq. 

Where  •  sher-  J[  ^jg  ^^g  ^^  action  on  the  case,  and  brou&fbt  ao^ainst  tbir 

iff  IcTiei  for  J  1  ,  so 

arrears  of  tax-  defendant  as  late  sheriff  of  the  county  of  Kent,  for  an  ex- 

*.*  ."".^^Iq*^*  cessive  levy  under  a  writ  of  levari  facias,  issued  out  of 

statnte  48  Geo.  ■'  y  ' 

3,  c.  141,  No.  the  Court  of  Exchequer^  under  the  statute  48  Geo.  3, 

*i    Tin  I A  •-  hA 

if  not  entitled  ^*  ^^^»  against  the  goods  of  the  plaintiff,  in  respect  of  ar- 

to  a  month's  rears  of  assessed  taxes  due  from  him  to  the  Crown.    The 

notice,  pre-  it     1  riji.  /.  ... 

▼ioQsij  to  an  "^^  count  ot  the  declaration,  after  stating  the  issuing  ot 

action  being  the  writ,  and  delivery  thereof  to  the  defendant  as  sheriff, 

commenced  j    v  • 

against  him  for  averred  that  he  seized  and  sold  fixtures,   when  there  were 

il^thTfe"!",'*^  ^^^  ^^^^  suflicient  moveable  goods  and  chattels  on  the 

there  being  no  ,  i 

claoM  in  tb«t  act  requiring  inch  notice. 
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premises  to  satisfy  the  debt  due  to  the  Crown^  and  ex-       .J^^. 
peaces  of  levying.    The  second  count  stated  that  be  seized 
■lore  goods  than  were  sufficient  to  pay  the  arrears  due 
and  costs  of  the  levy »  and  sold  them  at  a  much  less  sum 

than  they  were  worth ;  and  the  third  count  was  in  trover. 

Plea,  Not  guilty.  At  the  trial  before  the  late  Lord  Chief 
Baron  Richards^  at  the  last  Spring  assizes  at  Maidstone^ 
after  the  plaintifTs  counsel  had  opened  his  case,  and  pro- 
ceeded to  examine  a  witness^  it  was  contended  for  the  de- 
fendant that  he  must  be  nonsuited,  inasmuch  as  he  had  not 
given  the  defendant  a  month's  notice  of  action,  to  which  he 
was  entitled,  previously  to  its  commencement,  under  the  sta- 
tute. 43  &eo.3,  c.  99,  s.  70(a).  His  Lordship  took  a  note  of 
the  objection,  but  allowed  the  cause  to  proceed,  in  ordep 
that  the  Jury  might  assess  the  damages,  in  case  the  plaintiff 
should  be  entitled  to  recover  on  the  merits;  and  it  appear- 

(«)  By  which  it  is  enacted,  that  "if  any  action  or  suit  shall  t>e  brought 
against  anif  person  or  persons  for  any  thing  done  in  pursuance  of  that 
act»  or  any  act  for  granting  duties  to  be  assessed  under  the  regulations 
of  that  act ;  sucli  action  or  suit  shall  be  commenced  within  six  calen- 
dar months  next  after  the  fact  committed,  and  not  afterwards,  and  shall 
be  laid  in  the  county  or  place  wh^re  the  cause  of  complaint  arose,  and 
Dot  elsewhere ;  and  that  no  writ  or  process  shall  t>e  sued  out  for  the 
commeucement  of  such  action  or  suit,  uniil  one  calendar  month  next 
ajier  notice  in  writing  shall  have  been  delivered  to,  or  left  at  the  usual 
place  of  abode  of  such  person  or  persons,  by  the  attorney  or  agent  for  the 
iatended  plaintiff  or  plaintiffs;  in  which  notice  shall  be  clearly  and  com- 
pletely contained,  the  cause  and  causes  of  action,  the  name  and  place  or 
places  of  abode  of  the  intended  plaintiff  or  plaintifis,  and  of  his  or  their 
attorney  or  agent ;  and  no  evidence  shall  be  given  on  the  trial  of  such  ac-  * 
tion  or  suit  of  any  cause  or  causes  of  action  than  such  as  is  or  are  contain- 
ed iu  such  notice;  and  the  intended  defendant  or  defendants,  to  whom 
sach  notice  shall  have  been  delivered,  may  at  any  time  before  the  ex* 
jHratioQ  of  such  calendar  month  tender  amendx  to  the  intended  plain- 
tiff or  plaintiffs,  his  or  their  attorney  or  agent;  and  in  case  such  amends 
are  not  accepted,  may  plead  such  tender  in  bar  to  any  action  or  suit; 
to  be  brought  against  him  or  them,  grounded  on  such  notice,  writ,  o? 
procesi. 


». 
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hig  that  the  defendant's  officer  had  sold  more  than  safli- 
cient  to  satisfy  the  sum  required  to  be  levied  under  the 
writ,  they  found  a  verdict  for  the  plaintiif  on  the  second 
count  of  the  declaration,  damages  40^.,  which  they  cod<» 
sidered  the  amount  of  the  surplus  in  the  hands  of  the  de- 
fendant or  his  officer;  and  they  found  for  the  defendant  on 
the  other  counts.  Leave,  however,  was  reserved  to  him  to 
move  the  Court  to  set  aside  the  verdict  for  the  plaintiff,  and 
enter  a  nonsuit,  in  case  they  should  be  of  opinion  thlEii  thc^ 
objection  as  to  the  want  of  notice  was  well  founded. 

Mr/  Serjeant  Taddy,  in  the  last  Etuter  Term,  accord* 
ingly  obtained  a  rule  nin^  and  submitted  in  the^r^^  (ilace, 
that  as  the  levari  Jacias  was  issued  by  virtue  of  the  as- 
sessed tax  acts,  and  the  present  cause  of  action  arose  from 
an  act  done  in  pursuance  thereof,  the  defendant,  as  sherifi^ 
was  entitled  to  a  calendar  month's  notice  of  action,  pre- 
viously  to  its  commencement,  under  the  statute  43  Geo.  3; 
and  that  although  the  levy'  was  made  under  the  48  G>o. 
8,  c.  141  (a),  still,  that  all  the  statutes  relating  to  the 
collecting  and  levying  assessed  taxes,  must  be  taken 
in  pari  materid;  and  that  the  defendant  ought  to  have 
been  allowed  the  opportunity  of  tendering  the  plaintiflT* 
amends  before  the  action  was  brought.     Secondly^  sup* 

(a)  Ad  act  to  amend  the  acta  relating  to  the  duties  of  assessed  tazes^ 
and  to  regulate  the  assessmeut  and  collection  of  the  same,  whereby,  after 
reciting  that  it  was  expedient  that  certain  of  the  powers  and  provision*, 
for  assessing  and  collecting  the  duties  under  the  management  of  the 
commissioners  for  the  affairs  and  taxes  of  Great  Britain,  should  be  va- 
ried and  amended  in  the  particulars  thereinafter  mentioned ;   it  was 
enacted,  that  all  assessments  of  the  said  duties,  or  any  of  them,  should 
be  returned,  estimated,  ascertained,  and  made,  and  that  the  said  duUes 
should  be  collected,  levied,  paid  over,  and  accounted  for  under  and  sab- 
ject  to  certain  rules  and  directions  which  should  be  deemed  as  part  of 
that  act,  as  if  the  said  rules  and  directions  had  severally  and 
tively  been  inserted  Uiereiu  under  a  special  enactment 
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pouQg  the  defendaut  not  to  be  entitled  to  Buch  notice,  the 
plaintiff  cannot  recover^  as  no  demand  was  made  on  the 
defendant  for  the  surplus  arising  from  the  levy  before 
the  comipenoement  of  the  suit;  and  in  Jefferiesy.  Shep^ 
paTd(a\  wberci  in  an  action  brought  against  the  sheriff 
tot  money  levied  under  a  fieri  facias^  without  any  pre^ 
Tioas  demand,  the  Court  stayed  the  proceedings  on  pay- 
ment of  the  sum  levied,  without  costs.  So,  here,  the  de- 
fendant  was  ready  to  pay  over  the  surplus  to  the  plaintiff 
whenever  it  might  have  been  demanded;  but  the  plaintiff, 
instead  of  doing  so,  laid  by,  and  went  down  to  trial. 


m 


1823. 
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The  Court  observed,  that  this  being  a  debt  due  from  the 
plaintiff  to  the  Crown,  was  not  like  the  case  of  an  indi- 
Tidval ;  or  drnt,  at  all  events,  the  sheriff  should  have  appli* 
ed  to  the  Court  to  stay  the  proceedings,  as  in  Jefferie$  v. 
Skeppard^  and  not  allowed  the  plaintiff  to  have  gone  down 
to  trial : — the  rule  was  accordingly  granted  on  the  first  point 
only,  viz.  as  to  whether  the  defendant  was  entitled  to  no- 
tice of  action. 

Mr.  Serjeant  Bo$qnqnet  shewed  cause  on  a  former  day 

in  this  Term,  and  submitted,  that  the  levy  having  been 

snade  by  the  defendant  as  sheriff,  under  the  statute  48 

Geo.  3,  c.  141,  No.  5,  Rule  2*,  by  which  a  particular 


(a)  3  Barn.  &  Aid.  696. 

*  No.  5.  Rules  and  directions  for  paying  to  the  Receiver-GeneraUand 
accounting  for  the  duties  received  by  the  collectors. 

First,  The  collectors  were  to  pay  the  duties  levied  to  tlie  Receiver- 
Oeneraly  and  account  with  him  twice  in  each  year,  on  which  he  was  to 
give  them  a  receipt;  but  if  the  collectors  should  not  account,  they 
"should  deliver  to  the  Receiver-General  a  written  schedule  signed  by 
tliem,  containing  the  name  of  each  defaulterj  and  the  sums  in  arrear 
from  each. 

Second,  Every  such  schedule,  being  certified  under  the  hand  of 
the  Receiver- General,  or  his  deputy,  of  the  county  or  divition  where  the 
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1B23' ,  mode  of  levying  for  arrears  of  assessed  taxes  is  clearly 
pointed  oat,  and  which  is  altogether  different  from  that 
prescribed  by  the  43  Geo.  3f  c.  99;  as  by  the  48  T?«o.  % 
the  certificate  of  the  schedule  of  arrears  by  the  Receiver* 
General,  is  to  be  taken  as  sufficient  evidence  of  a  debt  diie 
to  the.  Crown,  and  a  sufficient  authority  to  the  Barons  of 
the  Exchequer  to  cause  process  to  issue  to  levy  the  siub 
in  arrear;  and  the  sheriff  is  directed  to  levy  thesame  with- 
out delay,  as  for  a  debt  due  to  his  Majesty.  Whereas,  by 
the  33d  section  *  of  the  43  Oeo.  3,  the  collectors  were  ao- 

arrears  accrued,  to  tlie  Court  of  Exchequer  at  Weitmimter,  shall  be 
received  and  taken  as  sufficient  eridence  of  a  debt  due  to  his  Majesty/ 
and  shall  be  a  sufficient  authority  to  the.  Barons  of  the  said  Court,  or 
anyone  of  them,  to  cause  process  to  be  issued  against  such  de&ultpr 
named  in  the  toid  schedule,  to  levy  the  v^hole  sum  in  arrear  and  un- 
paid  by  such  defaulter;  and  the  sheriff  or  other  officer  to  whom  the 
said  process  shall  be  directed,  shall  without  delay  cause  the  whole  sum 
in  arrear  to  be  levied  by  due  course  of  law^  as  a  debt  due  to  his  Ma- 
jesty oh  record,  with  all  costs  and  expences  attending  the  same;  and 
shall  pay  the  monies  so  levied,  after  deducting  the  said  costs  asd  ez« 
pences  to  the  said  Receiver-General  or  his  deputy,  and  shall  make  return  of 
the  said  process  to  the  said  Court,  according  to  the  due  course  thereof." 
*  By  which  it  is  enacted,  '*that  if  any  person  or  persons  shall  refuse  to 
pay  the  several  sum  and  suntf  charged  upon  him  or  them,  by  any  actor 
acts  granting  the  duties  therein  mentioned,  or  any  other  duties  to  be 
assessed  under  the  regulations  of  that  act,  upon  demand  made  by  the 
collector  or  collectors  of  the  division  or  place,  according  to  the  precepts 
or  estreats  to  him  or  them  delivered  by  the  commissioners,  it  shall  be 
lawful  to  and  for  such  collector  and  collectors,  or  any  of  them,  who  were 
thereby  respectively  thereunto  authorized  and  required,  for  non-pay- 
ment thereof  to  distrain  upon  the  messuages,  lands,  tenements,  and 
premises,  charged  with  any  sum  or  sums  of  money,  or  to  distrain  the 
person  or  persons  so  charged,  by  his  or  their  goods  and  chattels,  with- 
out  any  further  authority  from  the  commissioners  for  that  purpose] 
than  the  warrant  to  such  collector  or  collectors  delivered  at  t^e  time 
of  his  or  their  appointment;  and  the  distress  so  taken'  to  keep  by  the 
space  of  four  days,  at  the  costs  and  charges  of  the  party  so*  refusiog; 
and  if  the  said  party  did  not  pay  the  respective  sums  of  money  so  due 
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thorized  to  distrain  for  the  arrears  of  duties  imposed  by 
that  act,  without  any  further  authority  from  the  coounis- 
sionersi  than  the  warrant  delivered  to  such  collectois  at 
the  time  of  their  appointment  The  notice  required  by  the 
70th  section  of  that  act  must  be  conBned  to  the  persons 
specified  and  acting  in  pursuance  of  it,  and  cannot  be  ex- 
tended to  the  48  Geo.  3,  as  that  statute  contains  no  clause 
by  whidi  a  plaintiff  is  bound  to  give  the  sheriff  a  month's 
notice  of  action,  and  from  which  it  must  be  presumed  that 
sudi  notice  was  not  required  to  be  g^ven,  as,  if  it  had  been, 
the  Legislature  would  have  introduced  a  specific  clause 
to  that  effect,  as  in  the  previous  statute  of  the  48  Qeo.  3, 
c9d. 

Mr.  Serjeant  Toddy ^  in  support  of  the  rule,  contended, 
that  as  under  the  provisions  of  the  statute  48  Oeo.  3,  c.  141, 
the  sheriff  was  expressly  directed  by  the  Legislature  to 
levy  the  arrears  of  taxes,  instead  of  the  collectors  appoint- 
ed under  the  43  Geo.  3,  c.  99,  it  might  fairly  be  inferred 
that  the  protection  given  to  the  one,  should  be  extend- 
ed to  the  other,  and  more  particularly  so  as  the  clear 
intent  of  the  Legislature  was  to  protect  all  persons  ge- 
nerally, by  whom  the  collection  of  the  taxes  for  the  re- 
venue should  be  effected.  This  will  depend  on  the  whole 
of  the  statutes  passed  for  that  purpose,  which  must  be 
construed  in  pari  materid  and  taken  together.  Nothing 
is  repealed  by  the  latter  statutes,  except  what  is  therein 
expressed  to  be  the  subject  of  repeal;  and  wherever  any 

within  the  Baid  four  days,  then  the  mid  distress  was  to  be  appraised  by 
two  or  more  of  the  inhabitants  where  the  said  distress  was  taken,  or 
other  sufficient  persons,  and  there  to  be  sold  by  the  said  officer  for  pay- 
ment of  the  said  money,  and  the  overplus  coming  by  the  said  distress 
(if  any  there  be)  after  deducting  the  said  money,  also  the  costs  and 
charges  of  taking,  keeping,  and  selhng  the  said  distress,  which  costs 
.and  charges  the  said  officer  was  thereby  authorized  to  retain,  to  be  re- 
^stored  to  the  owner  thereof." 


al  teratipo  Jbas  been  found  B^oessarjt  jt  has  beep  morely.mlro- 
duced  by  way  of  re*enactinent  of  Ibe  former  actm  and  the  re- 
gulations as  to  the  levying  and  collecting  I^ave  q^rer  been 
repealed.  It  is  quite  clear,  th^t  all  persons,  acting  in  pur- 
nmnctn  of  the  iS.Geo.  3,  c.  99,.  are  entitled  to  a  mo«tb.V 
nolicje,  uadtr  the  7Qth.  sectiop,  of  that  act.  By  the 
4%  Geo^S,  c«  161»  s.  5  *»^  it  is  provided, that  thp  duties  shall 
be  leirjed  and  collected,  under  the  same  regulations  as  pro- 
vided by  the  43  Oeq^  3»  <v 90;  and  ^y  s.  86,  ^  calendar 
month's  notice  is  required  to  be  given  previously  to  the 
cpmmencement  of  an  action,  for  any  thing  d/one  in  pursu* 
ance  of  that  act,  in  precisely  the  same  terms  as  in  the  sta- 
tute 43  Geo.  3,  c.  99^  s.  70.  Although  the  dnties  ooi|- 
tained  in  the  schedules  annexed  to  the  43  Geo.  3,  c,  161, 
are  repealed  by  the  subsequent  act  of  48  Geo.  8,  c.  56, 
8. 2 1,  yet  all  the  provisions  contained  in  the  former  sta-- 
tute,  as  fair  af  the  same  relate  tp  ti^e  asoertianing,  assessing, 

*  Bj  which  it  is  enacted, "  that  aii  the  several  duties  thereby  granted, 
shall  be  assessed,  raised,  levied,  and  collected  under  the  regulatioiis  of 
the  43  Geo,  3,  c.  99,  and  that  all  and  every  the  powen,  aatboritie>» 
methods,  rules,  directions,  penalties,  fbrieitures,  clauses,  matters  and 
things  contained  in  the  said  act,  shall  be  severally  and  respectively 
duly. observed,  practised  and  put  in  execution,  as  fully  and  eflfectuafly, 
to  all  intents  and  purposes  as  if  the  same  powers,  &c.  &c.  were  parti- 
GSlarly  repeated  and  re-enacted  in  the  body  of  that  act;  and  that  all 
and  every  the  regulations  of  the  id  Geo.  3,  c.  99»  should  be  respectively 
applied,  construed,  deemed  and  taken  to  refer  to  the  43  Geo.  5,  c.  ]6l, 
as  if  the  same  had  been  specially  enacted  therein.'* 

t  By  which  it  is  enacted,  **  that  the  duties  contained  in  the  several 
schedules  annexed  to  the  43  Geo.  3,  c.  l6l,  and  two  subsequent  actv 
of  tlie  45  Cteo.  3,  c.  13,  and  46  Geo.  3,  c.  78,  sliall  at  and  upon  the  le 
apeotive  periods  appointed  for  the  oammencementof  the  duties  gnntc 
by  that  act^jieveraUy  cease  and  determine :  save  always  and  except  thei 
vcral  poarevs,  provisiosM^lauses,  penalties,matterB  and  things  contained 
the  said  act  of  43  Geo.  3,  c.  l6l,  for  ascertaining,  assessing,  collecting; 
vying,  paying  and  accounting  for  the  said  duties ;  which  powers,  Stc 
ahaU  behind  werethereby  respectively  continued  in  full  force  and  ef 
for  the  ascertaining,  asseteing,  collecting,  levying,  paying,  and  acor 
ing  for  the  duties  granted  by  that  act. 
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oidleetnig,  and  levyiDg  tbe  dutiei,  are  tbeitsby  aitirtNl'aiM 
except^.    So  tbe  48  Oeo.  3,  c.  141,  after  directing*  boir 

tbcl  dutia  sball  be  collected,  levied,  and  paid 'over; prOi* 

irides  by  Nd.  3,  Div.3*,  tbat  nothing  therein  contain- 
^ahall  impeach  or  affect  the  poweni  or  prorisions  of  the 
said  acts  for  the  recovery  of  the  said  duties,  and  that  it 
fliioold  be  lawful  to  levy  the  same  according  to  the  said 
acts.     That  most  be  taken  to    apply  to  all   tbe   acts 
in  force^  relating  to  the  collecting  and  levying  for  taxes 
when  the  latter  statute  was  passed,  and  which  still  remain 
unaltered,  unless  there  be  any  re-enactment  to  the  contra* 
ry«    The  same  clauses,  therefore,  which  protected  collect* 
on,  or  any  other  persons  levying  under  the  statutes  43 
Oeo.  3,  c.  99,  and  43  Geo.  3,  c  161,  are  equally  applicable 
to  the  case  of  a  sheriff  on  whom  a  similar  duty  is  imposed ; 
and  indeed  the  latter  is  eveii  entitled  to  a  larger  degree  itf 
protection,  as  the  48  Oeo.  3,  c  141,  merely  alters  and  re- 
gulates the  mode  as  to  collecting  the  arrears,  and  does  not 
afiecf  the  times  or  proportions  at  which  the  duties  are  to 
be  payable,  or  impeach  any  of  the  former  statutes  which 
were  passed  for  ttieir  recovery.    All  the  clauses  therein 
as  far  as  regards  the  levying  are  preserved,  and 


nsr 


IMS. 


*  No.  i.  Rales  i&d  directions  for  makiog  and  returning  the  ceftifi- 
ortes  of  ssKssment,  or  certificates  of  estimatea^  by  asMssom  acting  aa^ 
der  the  said  acts,  and  for  making  and  collecting  the  first  assessments 
IB  each  year. 

Third,  The  first  assessments  of  the  duties  were  to  be  made  accord- 
ing to  certain  estimates,  without  including  any  matters  of  surcharge^ 
and  to  be  collected  and  levied  in  October  Sind  April  in  each  year:  *^  pro- 
vided always  that  nothing  therein  contained  should  be  construed  to  al- 
ter the  times  or  proportions  at  which  the  said  duties  were  pay* 
mJtAe  according  to  the  directions  of  the  said  acts  respectively,  or  in  any 
way  to  impeach  or  affect  the  powers  or  provisions  of  tike  said  acts^  R>r 
the  recovery  of  the  said  duties  at  such  times,  and  in  such  proportions 
as  were  therein  prescribed,  and  that  it  should  be  lawful  to  demand,  re* 
cdre,  or  levy  the  same  according  to  the  said  acts,  any  thing  therem 
contkined  to  the  contrary  notwithstandingi^ 
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isas*^  the  sheriff  is  merely  sul^stituted  for  the  collector,  who  ncir 
makies  his  return  of  Qire^rs  due  to  the  Receiyer-General^ 
which  be  certifies  to  the  Court  of  Exchequer ^  on  which- 
the  Barons  of  that  Court  direct  the  sheriff  to  levy,  instead 

I 

of  the  collector's  distraining  in  the  first  instance.  The 
sheriff,  as  the  superior  ofllicer,  is  at  all  events  entitled  to  the 
same  privileges  as  the  inferior;  and  the  Legislature  are 
ever  anxious  to  protect  all  those  persons  on  fvhom  an  in- 
vidious duty  is  cast  by  their  means,  for  the  purpose  of 
compelling  the  payment  of  those  duties  which  are  to  be 
applied  for  the  services  of  the  revenue. 

t 

The  Court,  observing  that  there  was  no  decision  where 
a  construction  appeared  to  have  been  put  on  either  of  the 
clauses  of  the  statutes  referred  to,  or  any  others  which  bore 
an  analogy  to  them,  took  time  to  consider.  And  on  thi» 
day, 

Mr.  Justice  Park  delivered  the  following  judgment: 

This  case  came  before  the  Court  on  a  motion  for  leave  to 
enter  a  nonsuit,  on  the  ground  that  no  notice  of  action  had 
been  given  to  the  defendant  as  sheriff,  under  the  statute 
43  Geo.  3,  c.  99,  s.  70,  which  requires  one  calendar  month's 
notice  to  be  given  to  any  person  or  persons,  of  any  action 
or  suit,  to  be  brought  against  him  or  them  for  any  thing 
done  in  pursuance  of  that  act. 

The  action  was  brought  for  an  excessive  levy^  under  a 
writ  of  levari  facias  issuing  out  of  the  Court  of  JEsche^ 
quer;  ^nd  upon  the  above  objection  being  taken  by  the 
defendant's  counsel  at  the  trial,  the  late  Lord  Chief  Baron 
reported  to  us,  that  he  thought  there  was  no  weight  in  it, 
and  the  present  motion  is  founded  on  this  supposed  mis- 
take of  his  Lordship  in  point  of  law.  But  the  Court  are 
of  opinion  that  his  Lordship  was  perfectly  right. 

The  statute  43  Geo.  3,  c.  999  has  made  several  provisions 
for  various  acts  to  be  performed  by  a  great  number  of  per- 
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ions  in  the  execution  of  it,  with  respect  to  levying  and       ^J^S3^ 

collecting  certain  taxes  thereby  imposed,  and  many  of 

tbem  being  persons  who  might  in  all  probability  be  not 

well  acquainted  with  the  technicalities  required  by  law,  a 

protection  was  thrown  around  them  by  the  70th  section  of 

4he  statute,  which  has  given  rise  to,  and  been  the  subject 

of  the  argument  at  the  bar. 

By  that  statute,  however,  no  duty  is  imposed  on  the 
sherifis  of  counties,  their  names  are  not  even  mentioned, 
and  they  had  then  nothing  to  do  with  the  collection  of 
taxes,  and  therefore,  when  the  words  ^*  person  orpersons^^ 
are  referred  to  in  that  section,  they  cannot  be  taken  to 
mean  persons  in  general,  but  such  persons  only  as  are  the 
subject  of  the  preceding  legislative  enactments  or  regula- 
tions, as  contained  in  that  statute.     It  has  been  admitted 
that  the  provisions  of  that  act  are  in  a  great  measure  re- 
pealed by  the  statute  48  Geo.  3,  c.  &5,  s.  2,  but  it  has  still 
been  insisted,  that  the  provisions  respecting  the  notice 
under  the  70th  section  of  the  former  act  are  still  in  force, 
and  must  be  continued ;  for  that  although  the  i8  Geo.  3, 
repeak  all  the  duties  of  the  43cl,  45th,  and  46th  Geo.  3,  yet 
that  it  **  saves  always  and  excepts  the  several  powers, 
provisions,  clauses,    penalties,  matters,  and  things  con- 
tallied  in  the  last  mentioned  actof  the  43  Cho.  3,  c.  161,  for 
ascertaining,  assessing,  collecting,  levying,  paying,  and 
accounting  for  the  said  duties,  which  powers,  &c«  shall  be 
and  continue  in  full  force  and  effect,  for  the  ascertaining, 
assessing,  collecting,  levying,  paying,  and  accounting  for 
the  duties  granted  by  that  act.    Save  also  and  except  in 
all  cases  relating  to  the  ascertaining  and  assessing  an/ of 
the  said  duties  thereby  repealed,  which,  at  any  time  after 
the  respective  periods  before  mentioned,  for  the  commence- 
ment of  the  duties  granted  by  that  act,  shall  not  ha  vis  bete 
charged  within  the  year,  for  which  the  said  duties  ought 
to  have  been  charged ;  and  also  save  and  exceptas  to  the 
recovering,  collecting,  paying,  or  accounting  for  any  ar- 
rears of  the  several  duties  thereby  repealed,  which  might 
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romaiii  unjfuiid  at  the  said  periods  respectively  as  aforieaBidy 
and. any  penalties  or  forfeitures  then  incurred." 

.'If  it  vere  necessary  to  decide,  (but  which  in  our  view  of 
the  case  it  is  not),  whether  the  70th  section  of  the  statute 
43  O€0.Zj  c  d9,  was  still  reserved  by  either  of  those  ex- 
oeptionsy.we  should  be  inclined  to  think  at  was  not,  for 
they  appear  only  to  reserve,  firsts  the  means  of  ascertain- 
ing the  new  duties  in.  the  same  manner  as  before;  secondly  j 
the  Means  of  ascertaining  such  duties  as  had  not  been 
ascerlaiiitd  within  any  preceding  year  before  the  repeal 
of  tiie?43  Oeo.  8;  and  lastly^  ihe  made  of  recovering 
snch'arrears  as  had  accrued  under  the  old  act,  and  any 
penalties  or  forfeitures,  incurred  prior  to  the  repeal. 

•It  is  tol)eiobserved,  that  the.  sheriff  is  not  mentioned  in 
tbe^statute  4B<?tfo.3,  c.  65,  but  it  has  been  said,  that  as 
thatsiatute  reservesthe  70th  section  of  the  43*  Geo.  3,  c«  90, 
(a  similar  clause  having  been  introduced  therein),  it  is  now 
lo  be  applied  to  any  subsequent  statute,  giving  authority 
tibaoy  other  person  or  persons  to  act,  and  consequently  that 
sucb>mu8t  now  be  the  case  in  regard  to  sheriffs,  under  the 
statute48  Geo.  3,  c.  141,  Mo.  6,  Rule  2,  viz.  *^  rules  and  di- 
rections for  paying  to  the  Beceiver-General,  and  account* 
ing  for  the  duties  received  by  the  collectors.'* 

Admitting,  for  the  sake  of  the  argument,  that  the  70th 
section  of  the  43  &eo..  3,  c^  99,  still  remains  in  force»  it 
eannotbesiipposed  for  a  moment,  that  when  the  laststa* 
tute4irects  the  Beceiy^-General  to  return  his  schedule  of 
defaidteni  tp  the  Bai'pns  of  the  Exchequer^  who  are  to  is- 
sue their  process  to  the  sheriff  or  other  officer,  to  be  levied 
hy  due  course  of  law  as  a  debt  due  to  his  Majesty  on  re- 
cord, with  all  costs  and  expences  attending  the  same;  that 
such  sheriff  or  officer  is  entitled  to  notice,  not  having.it 
expressly  secured  to  them. 

Here,  the  sheriff  is  called  on  tp  do  nothing  more  than  is 
within  the  wual  course  or  ordinary  duties  of  his  office, 
»i9.  to  obey  the.  {MTQcess,  and.confprmtothe  directions  of  a 
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sopreme  Coart.    He  exercises  no  jadg^ment  or  discretion 
on  the  sabjecty  and  no  pecaliar  burthens  are  imposed  upon 
him,  and  it  might  be  equally  contended,  that  he  is  entitled 
to  a  notice  of  action  for  an  excessive  levy  under  a  writ  of 
fieri  fiidoi^  as  upon  this  process.    By  the  common  law, 
tb6  merely  bringing  an  action  is  of  itself  a  suffident  de» 
maud  and  notice,  and  every  instance  to  the  contrary  muvt 
be  ID  consequence  of  a  legislative  enactment.     We,  how- 
ever, are  inclined  to  think  that  the  70th  section  of  the  48 
Qeo.  8,  c.  99,  is  repealed  by  the  48  Qeo.  3,  c.  55 ;  but  if  not, 
we  are  of  opinion  that  it  can  only  apply  to  such  persons 
as  were  therein  before  named,  and  cannot  be  extended  to 
inch  superior  officers  as  sheriffs,  according,  to  the  well 
known  and  established  rule,  that  statutes  which  treat  of 
AiBgs  or  persons  of  an  inferior  rank,  cannot  by  any  ge- 
neral words  be  extended  to  those  of  a  superior  degree;  un- 
der which  rule  as  laid  down  in  the  Archbishop  of  Canter- 
hwnf$  case  (a),  a  statute  treating  of  deans,  prebendaries, 
parsons,  vicars,  and  others  having  spiritual  promotion, 
was  held  not  to  extend  to  bishops,  although  they  had 
•piritual  promotion ;  for  if  it  had  been  otherwise  intend- 
ed, the  superior  persons  would  have  been  named  in  the 
beginning  of  the  sentence  and  not  in  the  end ;  and  deans 
king  the  highest  persons  named,  and  bishops  being  of 
tt  still  higher  order,  an  intention  to  include  them  cannot 
be  implied  (&)•    The  rule  therefore  for  entering  a  nonsuit 
in  this  case  must  be 

Discharged. 

(€}  S  Rep.  46.  h. {h)  See  Black.  Com.  Vol.  I.  P»||^  88. 
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^^^!  Butler  and  Another  v.  Stoveld. 

Wherea  Jadge  XHis  was  an  action  on  a  judgment  for  damages  sustained 

wfni^to  el-  ^y  *®  plaintiffs^  in  1821,  in  an  action  of  assumption  a 

low  interest  on  special  agveemeut,  in  which  the  defendant  had  become 

•  SimlffM  ?n  M  Surety  for  the  payment  of  1200/.  on  th«  purchase  of  timber, 

action  of  at-  at  a  Certain  rate,  viz.  901  oak  trees,  at  10/.  5f.  per  load, 

special  agree-  ^^^  which  had  been  accordingly  delivered  by  the  plain- 

mcntforthe  |igfg  |q  jjjg  principal,  who  had  become  insolvent.      Tie 

timber  at  a  cer-  plaintiffs  baring  brought  their  action  as  trustees,  were  pre- 
tain  rate  per      rented  from  suins:  out  execution  throuirb  the  defendant's 

load ;  on  the  ^  o  ^  o  .  ^ 

ground  that  the  Jiaving  taken  out  an  injunction  to  stay  the  proceedings  in 

wouid*not*  car-  ^^^  Court  of  Chancery,  which  had  been  but  lately  dissolved, 

rjr  interest,  and  on  which  the.  defendant's  attorney  applied  to  Mr.  Justice 

was^Mcording-  BuirougH  at  chambers,  to  stay  all  further  proceedings  in  / 

ij  made  for  thisaction,  ou  payment  of  the  sum  recovered  in  the  original 

ceedings  in  the  actiou,  together  with  the  costs ;  when  it  was  submjitted  for 

action  on  the  ||^g  plaintiffs,  that  they  were  entitled  to  interest  on  the 

jadgment  on  *  '  -^  /•        .    .         f 

pajmentofthe  judgment;  but  the  learned  Judge  being  of  opinion  that 
with  cMto  *the  ^^^  original  cause  of  action  being  for  goods  sold,  it  did 
Court  refused  not  Carry  interest,  and  accordingly  made  an  order  as 
•uch  ordcif^tho  P^yed  for  by  the  defendant,  viz,  to  stay  the  proceedings 
plaintiff  hav-  in  this  action,  on  payment  of  the  sum  recovered,  and  costs, 
compUed  with    ^n^  which  the  plaintiffs  then  acceded  to,  and  afterwards 

the  terms  of  it     accepted, 
by  accepting  ^ 

such  sum  and 

*^°**''  Mr  Serjeant  Cross^  now  applied  for  a  rule  nm,  that  tbiss. 

order  might  be  discharged;  and  that  the  plaintifl^  might=^ 
notwithstanding  be  allowed  to  proceed  in  the  action,  oc^ 
the  ground  that   interest  was   due  on  a  judgment  for 
damages,  when  such  damages  were  intended  to  cover  ^ 
specific  sum  fixed  on  and  ascertained  by  a  previous  agree* 
ment.     Although  the  Court  of  Exchequer  Chamber  mil 
not  give  interest  in  an  action  for  mere  unliquidated  dam- 
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tgei,  fet  in  Sjfkes  v.  Harrison  (a),  they  allowed  it  to  a 
defendant  in  error  on  a  judgment  of  nonpros.  There,  the 
plaintiff  in  error  obtained  an  injunction  in  the  Court  of 
ExcAequeTt  which  was  not  dissolvedjuntil  ayear  and  a  half 
had  expired  from  the  time  final  judgement  was  signed  ;  and 
Lord  Chief  Justice  Ej/re  said,  ^  that  as  the  plaintiff  in  error 
had  proceeded  in  equity  without  just  ground^  as  the  event 
had  shewU)  by  his  bill  having  been  dismissed,  it  was  a 
strong  reason  to  induce  the  Court  to  go  as  &r  as  tlisy 
could  against  him,  and  the  interest  was  accordingly  al- 
lowed* And  in  Powell  v.  Saunders  (b)^  although  that 
Court  refused  to  allow  interest  on  affirmance  of  a  judgment, 
which  was  entered  generally  on  a  declaration  in  assump- 
siif  where  some  of  the  counts  were  for  unliquidated  dam- 
ages, yet  they  said  that  they  would  do  so,  where  it  was 

distinctly  shewn  that  the  judgment  was  for  a  debt. At 

1^11  events,  in  this  case  the  defendant  might  have  obtained 
<lelay  by  a  mere  stratagem,  or  the  injunction  might  have 
t>eeii  fraudulent;  and  as  the  plaintiffs  have  been  restrained 
from  suing  out  execution  for  more  than  two  years,  they 
entitled  to  the  interest  a*s  prayed  for. 


418 


IttS. 


Mr.  Justice  Park. In  Doram  v.  (XReilly^c)^  it  was 

l«d  down  as  a  rule,  that  where  interest  is  given,  the  debt 

ast  appear  on  the  face  of  the  record  to  be  one  which  car- 
interest.  Here  the  original  cause  of  action,  and  on  which 
^hejudgment  was  obtained,  was  for  goods  sold  and  deliver- 
^Mi»  and  no  authority  has  been  cited  to  shew  that  interest  is 
^lowable  on  such  a  demand.  At  all  events,  the  plaintiffs 
should  either  have  objected  to  the  order  of  my  Brother 
^urrfniighf  or  refused  to  accept  the  terms  offered  them  at 
^^hambers,  but  to  which  it  appears  they  afterwards  acceded. 


(s)  1  Bo*.  &  Pal.  99.. 
«.  C,  7  Taunt.  944. 


^6)  5  Taunt  98: 


-(c)  S  Price,  250. 
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Mr.  Jastioe  Burrouqh.  -.When  this  cafe  camebefore  |Mr 
i^t  chambers,!  atfli^t  dotibted  whether  ifhe  plaintiff^  were 
entitled  to  interest  on  the  judgment  as  claimed  by  {hfimy 
but  after  consideration  I  thought  they  y^eve  nbl,bn  fHe 
ground,  that  the  plaintiffs'  original  debt  being  for  gfoOdb 
sold  and  delivered,  it  would  not  of  itsielf  carry  interest,  ana 
contoquentiy  tfiat  they  could  not  be  entitled  to  it  on  % 

judgment  for  damages  on  such  a  demand. But  the  {flain- 

titfs  agreed  to  adcept  the  amount  of  the  siim  recovered  an3 
costs,  and  the  order  was  drawn  up  accordingly;  and  it^ 
would  be  too  mu^h  to  allow  them  to  succeed  in  the  pre- 
sent application  to  the  Court,  and  more  particutit'Iy'  so^ 
as  ft  appears  that  they  have  since  complied  with  the  psrnui 
of  the  order  by  accepting  such  debt  and  costs. 


Rule  refused. 


r 


.» 


Tuudayt 
No9.  %5th. 


John  Stbwart  and  Thomai^  Stewart  v.  Lawtoit. 


Inaatctionof  ^  ^'^  ^'■'^  ^^  RCtioB  fof  a  breach  of  covenant  rn  an  ii 
covenant  for     ture  of  Rpprenlioeship,  and  brought  by  the  apprentice 

the  breach  of      ..    j.    J^^       .        ,.  ^  r«.      ,     ,         .  ,     . 

indenture  of  his  tRtber  agauist  the  master.    The  declaration  stated,  that 


an 


apprenticeship,  ^^  ^^  29ih  Jwu,  1810,  by  R  certain  indenture  made  b^ 

and  brought  by  ,     ,  '' 

the  father  and    tweeu  the  plaintifis  of  the  one  pert,  and  the  defendani  «f 

rgaTJluhTmaH  ^®  ^^^^'  '^ ^^  Witnessed  that  the  son  bound  bimsdf  mp- 
ter,  they  cannot  pietttiee  with  the  4efendant  to  dweU,  remain,  and'  iMVva 
the^riai  t^  *^  ^^u  ^®  ^7  ^  ^bo  date  of  the  indeiitare,  tiDtiF  tiie  fM 
make  oath  at      Nopember^  1824,  When  he  would  attain  the  are  of  tweiU 

to  the    amount  ^ 

of  the  premium  ty-onc;  that  the  defendant  covenanted  that  he  would  teadi 

actoallj  paid 

•with  the  apprentice  at  tha  tine  he  waa  bound,  at  required  by  the  statute  8  Anne,  c*  9,  ».  49^,  a» 
it  must  be  presumed  that  sncb  oath  was  taken  befere  the  commissionen  ^  sMMps.raC  tl» 
time  the  stamp  was  impressed  on  the  indenture* 
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iti4  iMlrucI  tbe  apprailice  id  Ihe  busiiMis  of  a  dniggiil  J^^ 
waA  ijtmmmt,  aud  proTide  him  with  meal,  df  iilk,  aad  lodg* 
hff  fit  Ibr  a  person  in  hia  station  during  the  appraatico* 
ship^  That,  ia  puiMianee  of  the  indentare,  the  son  ea* 
Inwd  ialo  the  senrioe  of  the  defeadaat  as  sMb  apptealicat 
aadeaaiioaed  in  such  senriee  aatii  the  95lh  Dteem&irt 
1881;  that  the  aon  had  alwaja  irom  ihe  lime  0f  makiaf 
the  indeatma  until  that  day,  peffovsied  all  tbioga  thereisi 
iwiHwted  OA  bis  part  tx>  be  petfonaed  aad  f«lfilled|  aa4 
tksi  aliboogh  be  had  always  been-  ready  aad  willing  fnon 
tbiit  dajf  hitherto,  to  coatinue  with  and  serve  the  drfradasi 
maiidi  appfentice;  yet  that  the  dsfendaal  did  n^  aar 
WQ«ld  leaob  bka  the  busineas  ef  a  druggk^  and  chemi^  oc 
tedMd  piovide  for  him  sufficient,  or  aay  meat»  drink, aad 
lodgingas  bat  that  the  defeadaat  from  the  said  26th  i>9e€iii- 
iiTt  Itttl ,  bitherisv  wholly  neglected  and  lefused  so  todo :  by 
meaas  whereof,  the  soa  had  lost  and  beeii  deprived  of  all  the 
pisfits  which  be  might  have  d^ived  from  the  performanea 
of  iba  Mveaaat  by  the  defisadaat.— ^The  defendant  having 
craved  oyer  of  the  indenture,  pleaded  yirs^,  non  estfac^ 
Um:  moond^fi,  that  the  aon  misbeliased  bimaalf  and  re- 
fssed.lo  obey  Ae  lavrfal  eommanda  aad  ordeia  of  the  de« 
ftadant,  aa4  ^^Nidiicted  himself  so^imptoperly  tbat  be  oauld 
lot  keep  him,  wherefore  the  defendant  on  the  25tb  De- 
^ea|6^,  1A21,  dismissed  him :  and  Icutly^  that  the  son  fre- 
^Ueally.  absented  himself  from  the  defendant's  service  with- 
<HU  bft  pooaent  and  against  his  will,  contrary  to  the  effect 
^tbis  iadanlaiis.    Oa  these  pleas  issue  was  joioed.. 

At  tbc4rial,  befefit  Mr.  Jastice  jBoyiey,  at  (he  last  Sanuaar 
A^sfeeaar  Yark^  after  the  plainrtift'  wttnessea  had  proved  tbO' 
execution  of  the  indenture,  it  appeared  that  tfcie  prindpal' 
Stound  of  defence  was  the  mis^tatemf  nt.of  the  amount  of 
^ke  py^emium  io-  thi^  indenture,  viz.  48/.  for  602,  The  de- 
^ndntf  oiUad  tiwi^  witnesses,  who  swore  that  both  tba 
Namtifla  had  admitled  to  tbem  thai  the  premittm  actually 
Pviid  was  60/.;    but  the  plaintiffs  called  three  wilnoMsa 

B  b2 
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who  said  that  they  saw  no  more  than  48/.  paid,  wbetf  it 
wais  objected  for  the  defendant  that  the  indenture  conld 
not  be  given  in  eyidedce,  antil  the  plaintifis  had  first 
made  oath  that  the  sum  inserted  therein,  as  the  pre- 
miam  paid  with  the  apprentice,  was  really  and  truly-  all 
that  was  directly  or  indirectly  given,  paid,  secured,  or 
contracted  for  in  behalf  or  in  respect  of  such  apprentice, 
as  required  by  the  statute  8  Anne^  c.  9,  s.  43  (a).  '  The 
learned  Judge  enquired  of  the  plaintiffs'  counsel,'  whether 
they  would  call  their  clients  to  take  the  oath,  which  they 
declined  doing,'  although  they  were  both  in  Cothrt,  in- 
sisting that  the  statute  was  no  longer  in  force,  but  had 
been  virtually  repealed.  The  learned  Judge,  however, 
allowed  the  cause  to  goto  the  jury  on  the  merits;  and  the 
Indenture,  which  was  duly  stamped,  was  accordingly  read; 
and  they  found  a  verdict  for  the  plaintiffir,  damages  40«. 
Leave,  however,  was  given  the  defendant  to  move  to  set  it 
aside,  and  that  a  nonsuit  might  be  entered,  if  the  Court 
should  be  of  opinion  that  the  objection  was  well  founded. 

Mr.  Serjeant  Taddy,  on  a  fdrmer  day  in  this  Term,-  ao» 
cordingly  obtained  a  rule  nisiy  that  this  verdict  might  be 
set  aside,  and  instead  thereof  a  nonsuit  entered,  or  a  new 


(«)  By  which  it  is  enacted,  "that  no  indenture  or  writing  required  by 
that  act  to  be  stamped,  shall  be  given  or  admitted  in  evidence  in  any 
suit  to  be  brought  by  any  of  the  parties  thereunto,  unlen  such  party 
on  whose  behalf  the  same  shall  be  given  or  admitted'  in  (evidence,  do 
first  make  oath,  that  to  the  best  of  his  or  her  knowledge,  the  sam'  or 
sums  therein  ibr  that  purpose  inserted  or  mentioned  was  or  were  really 
and  truly  all  that  was  directly  or  indirectly  given,  paid,  secured,  or 
contracted  for  on  behalf  or  in  respect  of  such  clerk,  apprentice^  or 
servant,  to  or  for  the  benefit  of  ttie  master  or  mistress,  to  or  with 
whom  such  clerk,  apprentice,  or  servant  was  put  or  placed/* '  Add  by 
the  82d  section  a  duty  is  imposed-  of  sixpence  in  the  pound  upbo  •pit' 
Aiiums  not  exceeding  60/.,  and  one  shilling  intlie  pound  upon  premions 
exceeding  that  sum. 
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trial  granted,  on  the  ground  that  the  plaintiffs  had  not 
Niode  out  their  case  as  required  by  the  statute,  so  as  tQ  en- 
title them  to  give  the  indenture  in  evidence  at  the  trial.      , 


Mr.  Serjeant  Cross  now  shewed  cause. — By  the  title 
and  preamble  to  the  statute  8  AnnCy  c.  9,  it  appears  that  it 
was  a  mere  temporary  act,  and  passed  for  the.  purpose  of 
raising  a  supply  for  the  year  1710.  It  must  therefore  be 
taken  to  have  been  in  force  for  that  year  only,  and  conse« 
quently  the  clause  in  question  has  long  since  been  obsolete, 
and  more  particularly  so,  as  several  statutes  havesince  been 
passed,  by  which  the  duties  on  indentures  of  apprentice- 
ship have  been  repealed  and  regulated.  That  statute  did 
not  prescribe  the  time  or  place  at  which, the  oath  was  to  be 
U^en,  nor  did  it  even  require  it  to  be  reduced  into  writing. 
Here  it  could  not  be  required  to  be  taken  at  the  trial,  as  it 
^would  have  the  effect  of  making  the  plaintiffs  witnesses  in 
their  own  cause.  In  Dr.  BonhanCs  case  (a).  Lord  Coke  says, 
that  ^*in  many  cases  the  common  law  will  control  acts  of 
parliament;  and  sometimes  adjudge  them  to  be  utterly 
void ;  for  when  an  act  of  parliament  is  against  common 
right  and  reason,  or  repugnant,  pr.  impossible  to  be;per- 
formed,  the  common  law  will  control  it,  and  adjudge  such 
act  to  be  void."  And  he  refers  to  the  statute  of  Carlisle^ 
35  Edw.  1,  in  support  of  that  position,  and.  which  is  di- 
rectly applicable  to  this  case,  as  the  statute  is  so  far  repug- 
nant to  principle  as  to  require  a  party  to  be  examined  in 
his  own  cause;  and  it  is  altogether  vague,  as  it  does  not 
prescribe  by  whom  the  oath  is  to*  be  administered,  or  when 
io:  be:  taken.  >  As  the  stamp,  is  to  be  regulated  ..by  the 
premium  paid,  the  oath  is  in  all  probability  taken  at  the 
stamp  office;  and  more  particularly  so,  as  }he  payment  of 
the  duty  is  secured  by  a  peiialty  of  50/.  under  the  statute 
9  kiime,  c.  21;  and  by  the  55  Geo.  3,  c.  184,  Sched.  Part  1, 

(a)  8  Re|i.  118.  a. 


4li  CASM  III  H1CNABLMAS  TRAif,  ' 

j^y^  an  oifva/oncfn  ddtgr  ui*tm)piJ9ed  on  iiideotare»  of  appnalisM 
drip^  4;ur«  if  the  >  mtm  paid'io  the  master  in  rwpeet  o£iii»i||iit 
prenUce  ghall  not  amooiit  to  80/.  One  Pbuoil,  and  tf  it  abidl 
amouDttodO/.andnotSO/.TwoPoiiDds;  andasthetndentare 
in  'ifireAtioii  was  propei9y  staiaped  with  a  '92.  ataabpv  ^bo  fi^ 
auuntgi^D  beiag  oirfy  48&  it  wassuftieient  proof  of  HaeM^ 
Vithmit  rcsortiDg  to  any  #tber  erideaeeyor  tho  oath  of  Iht 
pcMrty^  Here,  howerer,'  thfee  witaessas  for  ()w  pbibliA 
swope#  lb«t  they  saw  namore  than  48/.  paid.  Thai  was  At 
hetter  proof  than  the  plaiatifls  thenselFes  €o«ld  he  requir* 
od4#^|«¥0|  and  fnight  be  substituted  in  the  plaeeof  Ihsir 
oaths.  Although  by  the  mutiny  act^  an  attested  copy  onlf^ 
is  made  ofidonee  of  the  examination  of  a  soldier  reoipeofi 
inghis  settlement,  yet  k  was  determined  sn  JBear  t«  Ifisn* 
'  Ay(ia)#  thai  on  a  reasonable  and  obvious  constmctioii  of 
the  Mt»  tfio  original  examimtion,  which  was  a  higher  kind 
of  evidence^  ongitt  to  be  admitted  as  well  as  the  copy.  S% 
hoN^  as  the  par^  was  only  required  to  make  oath  to  the 
best  of  hja  knowledge  or  belief  as  lo  the  sum  paid  todM 
aMMter  in  respect  of  the  apprentice,  the  testimony  of  otheit 
who  saw  it  paidf  is  fat  better  eridenee  than  the  oaths  of 
^he.parties  themselves. 

Mr.  Setjeant  Toddy  in  -support  of  the  rula.-^The  sta- 
tut^SiAiK^t^Of  has  not  fallen  into  disuse,  nor  wastt 
passed  for  a  mere  temporary  purpose,  for  all  its  provisioBi 
hare  sjace  beei  conttnuidly  acted  oa,aad  more  particularif 
jkbose  TOspecting  the  dudes  imposed  by  the  8&th  and  46lfc 
aeetioas^  ieuhI  by  which  an  apprentice  acquires  a  aattbf 
iiient  hy  serviiig  under  the  indenture.  An  objeetMiii»{H[0» 
«iaely  similar  to  ^fad  present,  apptacs  to  bKFo  hMb  Ant 
lakeo  in  ^y«  T.  F^U(m(b)^  and  although  tl^  Omiit  did 
not  :f»ma.to  tamy  Atcision  upon  it  in.  that  aaae,>}Mi  tbt 
rt^trdi  aftjreH  ^  the  pi^liey  #f  the  act  dhaw  •tliat'  it- 
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pytol  of  the  preMiuin  or  full   ceutidwatitD  moneif 

girali  witk  Ike  appventioe*    Tkd  deettme  in  Dr^  B&nhettH^i 

cmimffkM  only  where  a  atatote  requireaaii  iflUpiMiMlityi 

#  aofllelbfaigr  that  cannot  he  complied  witb^  as  if  it^hm  a 

Mi  .poarer  lo  try  all  cauaea  betbre  him  that  artae  withhl 

Uaiiaaarof  JD«fe/  yet  i f  a  canao  shoald  ariae,  in  whhih  h# 

fciinadf  ia  a  porty^  the  act  cannot  extend  to  that^  beealMeif 

ii  vnyaat  that  any  man  ibonld    be  a  jad|fe  in  his  own 

caooa^    By  the87tb  section  of  the  alatikte«  fndentnpsaafe 

ii^rad  to  be  aent  to  the  head  office  or  eoll^ctois  dlAy 

lyptMated^  within  two  meoths  afW  the  date  and  eseeutiatf 

thofegll  when  the  doty  is  to  be  paid^  and  the  indentured 

atpipped;  and  by  the  98th  aection^suoh  instmmentiy  if  e»M 

#niied  nt  the  distance  of  fifty  miles  fram  the  bills  of  mar«i 

t^ljtjrrOr  more,  most  he  sent  to  that  office  within  three  and 

naonlha  from  the  dale  thereof^  aad,  on  beings  produced 

immadiately  stamped*    By  the  99tb  section,  all  i»« 

^i^aaurea  #harein  the  fall  snm  receired,  paid,  secoM)'  m* 

^sontFacted  for  in  relation  to  an  apprentice,  shall  not- Iw 

ftraly  inserted,  are  declared  to  be  roid,  and  the  apprentice 

iaMapacitated  from  being  free  of  aay  city  oi^  town^dr  eiter* 

oiniB^  hn  intended  trade  or  employmeirt.    fini  the  UM 

%a.4t  iiiii  affords  att  additional,  if  not  the  only  pretsefton 

tO'tlMf  leFeaoe  to  guard  against  fraud, .  It  is  imposaibia 

thmt  tbecoUeclor  cart  know  the  actual  innd  oe  ptlannnni 

^■rwl  on  belweoBf  the  partiea  nt  the  time  of  the  exeM 

^atann  of  the  indenture,  and  it  would  be  difficult,  if  tiot 

inifioaajble^  to  asnsrtain   the  precise  aum  pdd  without 

Hia-onth  of  file  party  himself,  and  which  ia  Required  to  be 

Hantl  nimfora  the  inden tune  can  be  giten  in  eriden^.  It  doen 

nsot  therefiire  follow  thai  it  muat  be  made  when  the  amennli 

uf  tknatamp  ia  paid  to  the  collator,  or  that  it  ahould  be 

tftnoa^at  tfaascam^  office<(    It  might  be  taken  befbes  the 

onNectora  or  a  magistrate;  but  the  terms  of  the  statute  aiay 

W  MmpUad  witK  if  the  party  make  such  entb  at  any  tiaiil 
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CASES  IN  MfCHABLM AS  TERM,     • 

}^^  before  the  indenture  is  ^iven  in  evidence^  and  after  the  stanii^ 
hasjixeen  impressed  on  it.  The  oath  must  be  considered  as  an 
affidavit,  or  in  the  nature  of  the  oath  required  to  be  made  by 
the  owner  or  master  of  a  ship  under  the  registry  acts  26  Cteo, 
3,  c.  OOy  ss.  10  &  15,  and  16  Geo.  8,  c.  31 ,  s.  1 ;  and  although 
there  are  certain  forms  prescribed  by  those  statutes,  yet 
here,  the  oath,  if  made  fit  the  stamp  office,  should  have  been 
reduced  into  writing,  and  produced  at  the  trial;  if  not,  it 
might  have  been  made  before  the  Judge  who  tried  the 
cause,  as  he  would  be  fully  empowered  to  administer  it. 
Although  the  terms  of  the  statute  are  equirocal  as  to  what 
time  the.  oath  is  to  be  taken,  yet  it  expressly  requires  it  to 
be  , done,  before  the  party  can  give  the  indenture  in  evi- 
dence* .There  is  no  ground  for  presuming  that  such  an  oatb 
has  .been  made,  nor  can  it  be  dbpensed  with  by  the 
testimony  of  .other  witnesses;  and  it  would  defeat  the  ob- 
ject of  the  statute  if  it  .were,  not  strictly  complied  with, 
as  Jt  affords  the  only  means  of  protecting  the  revenue 
from  that  fir^ud  which  it  was  expressly  intended  to  guard 
against* 

Mr.  Justice  Park. The  objection  that  has  been  raised 

in  this  case  is  strictissimi  juris,  and  the  Court  will  do  alliu 
then*  power  to  prevent  its  being  carried  into  effect.     Many 
points  have  been  urged  in  the  course  of  the  argument  for  the 
plaint jfis  to  which  I  cannot  accede,  viz.  that  the  statute  on 
which  the  question  arises  has  ceased  to  be  in  force;  but  it  is 
well  known  that  it  ever  has  been,  and  is  still  recognized  as 
an  existing  law.  That  branch  of  the  argiflnen  t  therefore  can- 
not avail,  neither  is  there  any  solid  weight  in  the  objection, 
that,  the  plaintiffs  could  not  have  been  examined  in  Court 
at  the  trial.     If  a  statute  requires  it,  a  plaintiff  may  unques- 
tionably be  examined.    So,  Courts  of  Equity,  in  granting    ' 
ah  issuCito  be  tried  at  law,  frequently  direct  that  a  party    ~ 
,  to  the  suit  shall  be  examined  at  the  trial  as  a  witness^    Al-^- 
thongh.  these  are  to.be  considered  as  anomalies^  yet.l  thinks 
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the  Court  oQgbt  tiot  to  yield  to  the  objel^tioii  which  has        j^f^ 
befo  presiied  upon  it  against  this  verdict.    It  was  first 
raised  at  the  trial,  where  it  was  insisted  that  the  indenture 
coaM  not  be  read  in  evidence,  unless  the  plaintiffs  them- 
telves  had  first  made  oath  that  the  sum  inserted  in  it  as 
the  premium  paid  with  the  apprentice,  was  all  that  was 
ttvily  paid  or  contracted  for  in  respect  of  such  apprentice. 
It  is  singular,  that  from  the  time  of  passing  the  statute  to 
this  day,  there  is  no  case  to  be  found,  with  the  exception 
of   Qye  V.  Felton^  where  such  an  objection   has  been 
taken;  and  that  case  was  decided  on  another  ground,  and 
the  Court  expressed  no  opinion  whatever  on  the  point* 
I  am  disposed  to  agree  with  what  fell  from  Lord  Kenyan 
in  Ztcigh  v.  Kent(a)^    where,  in  an  action   on  the  sta* 
tote,  21  Heu.  8,  c.  13,   to   recover    penalties  for  non- 
nesidenee,  it  was  objected  that  no   affidavit  had  been 
filed,   that  the  offence   was    committed   in  the    county 
^rbere  the  action  was  brought,  and  within  a  year  before 
<be  bringing  of  it,  pursuant  to  the   terms  of  the  sta» 
tute  21  Jac.  I,  c.  4;  and  his  Lordship  there  said  (6),  ''I 
^hink  no  such  affidavit  is  necessary.     It  has  never  been 
iisoal  to  take  that  step.     And  though,  where  the  words 
of  an  act  of  parliament  are  plain,  it  cannot  be  repeal- 
^d  by  non  user;  yet  where  there  has  been  a  series  of 
{practice  without  any  exception,  it  goes  a  great  way  to  ex- 
plain them  where  there  is  any  ambiguity."    The  ^ tatute  of 
Jamee  as  clearly  required  an  affidavit  as  the  statute  in 
^laestion,  but  the  Court  would  not  give  effect  to  the  ob- 
jection.   There,  however,  it  was  not  made  until  after  ver- 
dict.    But  Mr.  Justice  Bullet  said, ''  after  a  long  course  of 
^ears,  during  which  time  it  has  not  been  the  practice  to 
-file  affidavits  in  such  cases  as  that  then  before  the  Court, 
they  would  endeavour  to  get  rid  of  the  objection."    Here, 
it  appears  to  me,  even  from  the  line  of  argument  adopt- 
ed for  the  defendant,  that  the  oath   required  was  in- 
tended to  be  taken  before  the  commissioners  of  stamps, 

(€)  S  Term  Rep.  362.-: (J)  /<i.  364. 


i&Ub  994  allfcoi^b  it  GumotDov  be.presunMd  that  ft.  vm 
^pwi^  yet  a  stamp  is  impresfed  od  tfae  iodentiira  accMdi 
ing  to  tha  amouDt  of  the  premium  paid,  and  wbieb  tbe  ata* 
tiite  expressly  requires  to.be  inserted  therein;  aad  tbatoCr 
licer  or  collector  of  stamps  can  only  ascertain  such  amojaQl 
^y  the.  oath, of  the  party  requiring  the  stamp.  It  does  nol 
appear  that  any  enquiry  has  been  made  as  to  th^  practiea 
^t  the  stamp  office^  or  whether  the  collector  or  conimis^ 
sioners  require  an  oath  to  be  made  as  to  tbeamoupl^rof  iha 
premium  to  be  paid. with  the  apprentice^  b^qre.iha indeM 
lure  is  stamped*  I  at  first  doubted  wjiether  it  ooghl  Ml 
to  hare  been  shewn  at  the  trial  that  aiicb  an  affidavit  had 
been  made  or  filed;  but  an  that  was  not  the  way  in  wihieh 
the  objectioii  was  there  taken,  and  as  I  observed  befonii 
it  appears  to.be  striciimm  Juris f  it  pugbt  not  to  avaiif  and 
consequently  that  this  rule  must  be  discharged. 

Mr.  Justice  BuRROUGB—^Tbe  objection  at  the  trial  was, 
that  the  indenture  could  not  be  read  in  evidence,  until  the 
plaintiffs  had  themselves  finst  made  oatfa  as  to  tfae  amount 
of  the  premium  actually  paid.  1  think  they  could  not 
have  been  called  on  to  do  so  at  the  assizes,  as  that  was  nol 
the  time  or  place  where  the  oath  ought  to  have  been  mada« 
It  appears  to  me  that  it  should  have  been  taken  before  thjS 
commissioners  at  the  stamp  office.  Although  this  statute 
was  passed  in  1709,  and  a  similar  question  must  firequeatly 
have  arisen  at  the  sessions,  or  occurred  at  Nm  PriuSf  yet 
it  appears  that  no  objection  was  ever  raised,  except  in  the 
case  of  Gjfe  v.  Felton^  and  the  argument  of  counsel  ill 
shewing  cause  against  that  objection,  is  exceedingly  strong 
to  shew  that  the  oath  ought  to  have  been  mada  at  the 
stamp  office.  That  appears  to  be  the  most  con  venient,as  waH 
as  the  DMstpropar  place.  Can  we  then  in  this  case  presanai 
that  it  was  made  there,  if  an  objection  were  takeuf  so  as  ta 
raise  such  a  presumption)  I  think  we  may.  The  almap 
on  the  indenture  is  consistent  with  the  amount  atatad  ^ 
have  been  paid  by  way  of  premium.    The  officer  of  stamps^ 


iif  .Tfn  vovm  vBAft  ov  cnm.  it. 

^hcrofim  ka^d  be«ii«iMeil  tlml  (he  indwCuri 

by  fraper  iii6mh,  befbrtf  die  etenp  wae  imprened      Sviwaw 

•eiW  jBBMiwf  the  plaintiffir  pive  erideneeef  the  eon  aeli»k 

fy|iiid.    The  jmtj  might  thcrelbre  Curly  preBUme  tb«t  the 

le^inikee  ef  Ibe  «tatvte  had  beee  complied  wMi.    The 

■eklt  if  Ml  ottly  exocptton  to  the  gteeral  nile,  thet  a  party 

lo  the  eoft  on  the  recerd  cannot  be  a  witnem  at  die  trial 

fcrhinuielfy  is  in  cases  of  actions  ag;ainst  thebundredy  where 

j|%  tolerated  merely  from  neeessity.    No  necessity  how* 

ermrcxists  iii  this  ctee  to  caN  on  a  party  to  make  an  oath 

at  tlmVrial  ef  has  own  oatne,  when  it  is  more  reasonable  le 

timt  it  was  done  at  the  time  the  stamp  was  p«t 

the  iadevtuft)  anid  we  shall  be  doings  no  nelenee  le 

y'  priarciple  of  kw  in  supporting  the  Terdiot  foend  fer 

pkrititiffk    This  rdie  ipast  consequently  be 

Dvcfaarged. 


NuNNBY  V.  Hall,  Prisoner.  NvT^SL 

^Om  Mr.  Serjeant  Lavoeiz  opposing  the  discbarge  of  the      When,  on  • 

^defendant,  who  was  brought  up  on  the  16tb  instant  under  g[||^^[*J[^< 

the  Lords  act;  it  appeared  that  a  commission  of  bank-  b«diwh«f«d 

iroptc^  had  been  issued  against  him  sinte  his  arrest  and  a^^uajHieMad 

inplpfisonment  in  this  suit,  and  thai  his  last  examination  thatacoamii* 

>ira8  fixed  for  Saturday  last.    The  Court  ordered  him  to  rnpt  bad  been 

i>e  remanded  until  this  day,  as  they  doubted  whether  they  |ff"«^  ••^ 

•  ^         .        .  "  .  AUQ  mice  Alt 

bfd  then  jurisdiction  to  discharge  bim,  as  his  property  arrtttandlm- 

nnder  the  direction  and  control  of  the  commissioners,  ^a^^rha 


bad  aoCpaiMd 
mnMihitifm,  tba  Cowt  ofdcrad  bim  to  be  remanded  until  ineb  eiaaination  bad  taken 
jl-p:  end  on  beisg  alter wardt  bteus^t  u^  and  it  appearing  thi^  be  badpe«ed  it  te  tbe  latii^ 
faction  oC4be  eoMBieMoncM^and  tbat  aconunitsion  bad  been  awarded  accerdinelj^  be  wae  ei^ 
deicd  to  be  diicbarged  on  inierting  an  ataignmcnt  in  bit  tcbedole  to  the  pleintiff,  of  all  bb  ea- 
tate,  titlcy  and  interest  iu  tbe  property  therein  mentioned,  subject  to  tbe  commisiion,  and  tbe 
ykymM  or  Mtiefbcdon  of  bis  debts  mider  If. 
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and  he  was  remanded  accordingly. '  On  being  now  again 
broagbt  up,:  it  appeared  that  he.bad  passed  his  last  cdcanu^ 
nation  on  Suturday^  to  the  satisfaction  of  the  commissioii^ 
ers^and  that  a  commission  had  been  consequently  aiii<ilrde(L 
Mr.  SerjeantXatoety  howevery  submitted,  that  if  the  de- 
fendant  had  any  interest,  however  remote,  it  must  still  be 
assigned  to  the  plaintiff,  and  inserted  in  his  schedule.        ' 


The  Court  accordingly  directed  the  following  assign^ 
ment  to  be  inserted,  vtz.^' I,  Thomas  JBTa//,  do  hereby  assign, 
transfer,  and  set  over  unto  William  Nunney;  his  executors, 
administrators  and  assign,  all  my  estate,  right,  title,  and  in- 
terest whatsoever,  both  at  law  and  in  equity,  in  the  several 
premises  and  property  mentioned  in  my  schedule,  or  other- 
wise, or  the  produce  thereof,  subject  to  the  commission  of 
bankrupt  lately  issued  against  me,  and  the  payment  or 
satisfaction  of  my  debts  under  the  said  commission.*' 

On  the  prisoner's  signing  this,  he  was  ordered  to  be 

Discharged. 


HOPCRAFT  V.  FeRMOR. 


Tkundayf 
Nov.  27m.      . 

The  Conrtor-  JxIr.  Serjeant  Tadcfyf  on  a  former  day  in  this  Term,  ob» 
wchmcnt  to  is-  taincd  a  rule,  calling  on  the  defendant  to  shew  cause  why 
flue  agaiutt  a      ^^  attachment  for  contempt  should  not  be  issued  a&fainst 

party  for  non-  .  j 

performaoce  of  him,  for  non-payment  of  the  sum  of  925/.  which  had 
iubmlMion  hAv-  "^^^  awarded  to  be  paid  by  him  to  the  plaintiff;  the  snb- 
ing  been  made  missiou  having  been  duly  made  a  rule  of  Court. 

a  rule  of  Court, 

although  be  resided  in  France,  where  the  copy  of  the  award  aod  rule  on  which  the  applies* 
tion  was  founded  was  served  on  him ;  on  the  ground,  that  the  attachment  was  in  the  natart 
of  a  civil  process,  but  it  seems  that  it  could  not  be  available  tu  the  party  saing  it  oaf. 
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'    Mfm  Serjeant  Pell  aftef  wards  shewed  cause,  on  an  affidarit 
which  steted  that  shortly  after  the  submission,  the  defend- 
ant had  grone  to  reside  at  Boulogne  in  France^  where  he      ps  *xos. 
had  been  served  with  a  copy  of  the  award  as  well  as  a 
copy  of  the  rule  nisi^  on  which  the  present  application  was 
Ibonded.    The  learned  Serjeant  submitted,  that  as  the  de» 
lendant  was  now  living  out  of  the  jurisdiction  of  the  Court, 
lie  could  not  be  guilty  of  a  contempt,  so  as  to  render  him- 
self amenable  to  its  process,  or  liable  to  an  attachment, 
"vrhich  even  if  granted,  the  Court  could  not  order  to  be  en- 
'Carced  in  a  foreign  country.    The  motion  was  Dot  only  of 
tfhe  first  impression,  but  could  not  be  supported  on  pribci- 
pie  or  by  precedent ;  or  at  all  events,  it  was  an  application 
Co  the  discretion  of  the  Court,  who  would  not  exercise  an 
caathority  which  would  be  ultimately  unavailing,  or  cause 
process  to  be  issued,  which  would  be  altogether  nugatory 
cuid  useless. 

■ 

Mr.  Serjeant  Toddy  in  support  of  the  rule,  contended 
^at  the  question  was  not,  whether  the  attachment  could 
%>e  enforced  or  not,  but  whether  the  defendant  had  been 
guilty  of  a  contempt,  so  as  to  warrant  the  Court  in  issuing 
jtf    As  be  had  not  left  the  country  at  the  time  the  present 
9uit  was  commenced  against  him  or  submission  entered 
into,  he  was  then  clearly  before  the  Court;  and  if  a  party 
1>e  once  before  them,  they  may  direct  the  proceedings  to 
le  carried  on ;  and  as  the  defendant  has  refused  to  perform 
or  comply  with  the  terms  of  the  award,  there  can  be  no 
doubt  but  that  he  is  in  contempt,  the  submission  having 
been  duly  made  a  rule  of  Court.     The  statute  9  &  10 
TTt//!.  8,  c  15,  was  passed  for  the  purpose  of  putting  sub- 
missions,  where  no  cause   was  depending  in  Court,  on 
Ae  same  footing  with  those  where  a  cause  was  pending; 
and  the  intention  of  the  Legislature   was  to  secure  the 
fruits  of  an  award  in  instances  of  disobedience  by  the  par- 
ty in  the  one  case  as  well  as  the  other,  and  thereby  sub* 


¥ 
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jectkim  Uhtht  tavie  penalties  «r  if  be  weve  aelmUj'  in 
C^urt  Although  the  am  of  the  C<mrt  may  not  reaeb  Ae 
defaadaat  ia  thw  parCioular  iaatanee,  be  i»  atiU  ia  co&terap^ 
aad  botmd.to  coiaply  with  the  tM€vm  of  tbe  award,  not  ovif 
€m  deika  JustiHa(p  bat  by  tbe  terns  of  the  4stalute.  Q^ 
biA  b^n  «er?ad  with  the  aotice  of  the  ride  ipr  wdL  aa  t^ 
copy  of  the  awards  wd  if  tbe  Coart  allow  the  attadbpeaf 
to  wve,  it  wiU  be  ready  to>be,  served  oa  him  in  csMia  bf 
ahould  relara  to  this  country ;.  aad  if  it  be  not  granted^  it 
will  have  tha  effeat  of  aUowing  a  party  aftar  an  aYi^rd  bsi 
beeaiaiada  againat  binif  to  go  immediately  to  Scoifaml  m 
JMmdt  and  tbmreby  aroid  complying  with  tba  terms  14 
it»  or  parfiirmiQg  it  in  any  manner  whatever^ 

The  Couel  deamiiig  it  l»beanaw  poivt,  fook  Uwta 
canaidcv;  andea  tbiadify 

Ur.  Justice  Park  said,  this  was  an  application  for  aa 
atticlunenit  ng^inst  Ihe   defendant  for  noi}«paym^  of/ 
aooney  under  ^n  award,  and  it   w^s    objected  thi^  tl|i 
Court  ooqld  not  allo^ir  it  to  iauiei  as  be  was  reifident  ia 
^Voncr,  ai^d  aa  a  copy  of  tbe  award  and  rule  on  vbidi 
tba  applkatioa  waa  founded  bad  not  beea  seryed  oa 
him  in  this  country..    We  have  considered  the  q^estioai 
aad  am  of  opinion .  that  ^bis  ,  a^^chment  must  go,  ^ 
it  ia  not  in  ^lo  nature  of  9.  criminal,  but  merely  a  civil, 
prooessy  and  tbe  defendant  baa  been  served  witb>  a.  cpjj^y 
of  tbe  rule  am  aa  well  as  the  award,  and  there  ia  ne 
doubt  but  that  a  demand  of  the  payment  of  the  money  wss' 
dalymade  at  tbe  time.    Although  that  was  not  done  ii 
this  country,  yet  aa  be  waa  served  with  tbe  proo^ 
ings,  tba  rule  must  be  made  absolute;.^but  whether  it 
can  be  availableto  tbe  plaintiff  or  not,  it  ia  not  for  us  to  i»)9- 
iiuire. 

Bule  absolute. 


IH  TM  PeURTH  TBAR  OP  U9Q.  IT. 


Nov.  97th. 
jThis  wm  an  action  of  covenanl.    The  declaration  wwned    if  a  defendou 


tkik  tfae  defenciant  corenanted  by  deed,  that  hit  first  soa  or  ^  "f'^T^  ^^^ 

''  of  pleMiog  n« 

elber  haic  aiak  of  bis  body  who  shonld  first  attain  twenty^  laabij,  he  cu- 
eM^ahoiMat  the  request  of  th6  phdntifi;  weU  and  effecto-  eua'HfiL'^ 
ally  iSaikTey  and  asaure  certain  premises  to  the  plaintiff  bj>  demamr,  al- 
sneb  coBiflion  recorery,  fine,  or  other  assoranoe,  as  couiisel  caa^uugned 
should  adrise:  and  assiraed  for  breachfj&st,  that  the  dopi  ^  »•»•»  of 

®  "^  inbitapce,  and 

fendant  did  not,  when  he  was  requested,  cause  his  first  son  of  which  ho 
4r  bair  OBMle  to  auffer  audi  recoreffy;  and  meandfy;  that  the  "^^^ed^h^^f 
4rfo»daat  would  not»  althoagb  requealedycause  the  premises  under  a  gene- 
lobe coDTeyed  and  iMared  to  tbe  plaiatiff.  Tbe  dafendwt,  "^  ^^^'^^'^ 
\$mg  under  terma  of  pleading  issuiA>ly,  Ued  a  special  d#v 
morrer  to  both  these  faveacbes;  assigning  for  causes,,/!rffr, 
that  ii  did  not  appear  on  the  fiuce  of  tbe  deehiration,  Iba* 
•idMr  tbe  defeadaat  or  his  son  or  heir  bad  such  an  estate ia 
the  ptemiaes,  as  to  warrant  tbe  pbuntiff'a  calling  an  them  to 
salbr  Aa  recowery;  and  secondly^  that  the  plaintiff  bios* 
self  ittd  shewn  that  he  bad  the  first  estate  or  title  to  the  . 
fraeboldt  and  therefore  that  he  should  hare  suffired  the 
rwcovery  in  the  first  ipalBnce. 

•  • 

Mb  Serjeant  iSasajt^ar^,  oa  a  former  day  in  tbb  Ten^ 
obtained  a  rule  mn,  that  the  plaintiff  might  be  at  liberty 
^o  s^  ji|dgnEieat,.unle8S  the  defendant  would  strike  out  the 
^t^ecial  causes  of  demurrer- 
Mr.  Serjeant  Toddy  now  shewed  cause,  and  submitted, 
there  was  a  distinction  between  a  real  and  fair  demur- 
and  a  demurrer  without  good  cause,  and  that  the  form- 
must  be  considered  as  an  issuable  plea  within  the  mean* 
^^g  of  the  order.    Here,  the  causes  assigned  in  the  demur- 
^^  not  only  went  to  the  form,  but  to  the  substance  of  the 
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declaration,  and  of  which  the  defendant  might  hare  avail- 
ed himself  upon  a  general  demurrer ;  and  if  so,  it  is  quite 
clear  that  it  must  be  treated  as  an  issuable  plea.  This  eve 
is  therefore  distinguishable  from  those  of  Berry  t.  Ander* 
son  (a),  and  Bell  v.  Da  Costa  (6),  as  tbeformer  did  not 
go  to  the  merits  of  the  cause,  and  might  have  been  either 
frivolous  or  filed  for  delay,  and  the  latter  was  a  mere  mis- 
take as  to  form,  by  the  plaintifi^s  omitting  the  name  of 
one  of  the  partners  in  a  firm  in  his  replication,  which  had 
been  inserted  in  the  defendant's  plea,  and  which  was  a  mere 
technical  objection. 


But  the  Court  were  clearly  of  opinion  that  the  special 
causes  of  demurrer  assigned  by  the  defendant  could  not  he 
considered^as  an  issuable  plea  within  the  meaning  of  the 
order,  which  must  be  a  plea  in  chief  to  the  merits,  and  apoR 
which  the  plaintiff  may  take  issue  and  go  to  trial.  If  the 
defendant  had  considered  the  declaration  to  be  bad  in'sn^ 
stance,  be  shoofd  have  demurred  generally;  and  the  cases 
of  Bern/  v«  Anderson,  and  Bell  v.  Da  Costa,  are  decisive 
to  shew  that  a  defendant  who  is  under  terms  to  plead  is- 
suably,  cannot  take  advantage  of  any  objections  upon  sjpe- 
cial  demurrer  which  do  not  go  to  the  merits,  or  of  which  be 
could  not  have  availed  himself  upon  a  general  demurrer 
Unless,  therefore,  the  defendant  will  undertake  to  strike  ont 
those  special  causes  of  demurrer,  the  rule  must  be  made 

Absolute  (c)*. 


(a)  7  Term  Rep.  530. (b)  «  Bos.  &  Pul.  446. (c)  See  Nem- 

ham  V.  Dawdinfff  1  Chit  Rep.  711* 

*The  defendant  afterwards  ttruck  out  the  special  demurrer,  and 
demurred  generally*  and  the  cause  was  set  down  for  argument  in  the 
next  Term. 


f  N  THE  FOURTH  YB AR  OF  OCO.  IV.  4^ 

MS. 
DiLLAUOKE  tf.  Capon.  Fridm^, 

Nov.  ^th. 
1  HIS  was  an  actiou  of  assumpsit.     The  declaration  stated,      Tho  plaiotiff 
that  in  consideration  that  the  plaintiff',  at  the  request  of  ^^^  defendant 

,       -  .  roust  be  both 

the  defendant,  would  deliver  to  him  a  certain  horse  of  the  resident  within 

plaintHT's  in  exchange  for  a  certain  horse  of  the  defend-  *^f\{"/*^i^/^°^ 

unt's,  the  latter  undertook  to  deliver  his  horse  to  the  plain-  ^^rk  Court  of 

tiff^   and  pay   him    30/.  in  exchange  for  the  plaintiff's  fqceo^X^^ir 

'horse.     It  was  then  averred,  that  the  plaintiff  accordingly  "border  to 

delivered  his  horse  to  the  defendant,  and  that  although  the  pUintiff  of  his 

defendant  delivered  his  horse  in  exchansfe  for  the  plain-  *^°**»  "°<^«'. 

**  "^  the  6th  section 

tiflTs,  yet  that  the  defendant  would  not  pay  the  said  sum  of  of  that  ttatutu. 
SOI.p  bat  altogether  refused  so  to  do.     To  this  was  added 

^he  common  money  counts. Plea,  nan  assumpsit. 

At  the  trial  before  Mr.  Justice  Park^  at  Guildhall^  at  the 
ittings  after  the  last  Easter  Term,  the  plaintiff  proved 
delivery  of  liis  horse  to  the  defendant ;  and  the  ser- 
ip^nt  wbo  delivered  him,  stated  that  he  was  perfectly  sound, 
vid  that  the  defendant's  horse  which   was  taken  in  ex- 
llaB^  was  worth  10/.  only.     The  plaintifTs  horse  hav- 
ig  died  three  days  after  it  had  been  delivered  to  the  de- 
odant,  be  refused  to  pay  the  90/.,  and  for  the  recovery  of 
ich  this  action  was  brought.  A  witness  was  called  to  prove 
at  the  horse  was  in  a  diseased  state  at  the  time  of  the 
le,  and  must  have  been  so  for  some  months  previously, 
ut  it  appeared  that  the  defendant  had  sold  the  carcass 
^^nd  skin  for  a  guinea  and  a  half.     The  jury  being  of  opin- 
ion that  the  plaintiff's  horse  was  unsound  at  the  time  of 
ttie  delivery,  found  a  verdict  for  the  defendant.     Leave, 
bf>wever»  was  given  the  plaintiff  to  move  to  set  it  aside^ 
^t)d  that  a  verdict  might  be  entered  for  him  for  1/.  Ws.  6d, 
^^ing  the  sum  the  defendant  had  received  for  the  skin  and 
^rcass. 

Mr.  Serjeant  Pc//,  in  the  last  Term,  having  accordingly. 

VOL.  VIII.  F  F 
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obtained  a  mie  itin,  to  that  effect,  or  that  anew  trial  might 
be  granted,  when  the  person  who  sold  the  horse  to  the 
plaintiff  in  the  first  instance,  might  be  examined  as  to  his 
soundness. 

Mr.  Serjeant  Vaughan^  on  a  former  day  io  this  Tern, 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  be  at  liberty  to  enter  a  sugges- 
tion on  the  roll,  under  the  statute  22  Geo.  2,  c  47,  s.  6,  (the 
&iae/iti?arA:  Court  of  Bequests  act*),  and  why  the  plaia- 

*  That  act  b  intituled  '*  au  act  for  the  more  easy  and  speedy  recofery 
of  small  debts  within  the  town  and  tK>roagh  iA  Smdhwrnrk,  and  the  se- 
veral parishes  of  St,  Sawunr;  St.  Mary  at  Newm^timi  Sl  Mary  Mof- 
daUn^  Bermandiey  ;  Christ  Church;  Sl  Mary fLaatheik;  aadSLMmf 
at  Rotherhkhe,  in  the  county  oi  Surrey,  and  the  sereral  precincts  aad 
liberties  of  the  same;**  and  by  the  4th  section  it  is  enacted,  **  that  jfrom 
and  alter  the  29th  September,  1749,  it  shall  and  may  be  lawful  to  and  for 
every  resiant  and  inhabitant  of  the  said  town  and  borough  oiSaudh, 
work,  and  for  all  the  resiants  and  inhabitants  within  ths  said  several 
parishes  of  St.  Saoiaur,  &c.  &c.  (as  eaumerated  in  the  title),and  to  and 
for  all  and  every  person  and  persons  renting  or  keeping  any  shop,  shed, 
stall,  or  stand,  or  seeking  a  livelihood  within  the  said  town  or  borough, 
or  within  any  of  the  parishes,  limits,  or  precincls  aforesaid,  who  now 
have,  or  hereafter  shall  have,  any  debt  or  debts  owing  unto  him,  her, 
or  them,  not  exeeding  the  sum  of  40f.,  by  any  person  or  persons  wlla^ 
soever,  inhabiting  or  seeking  a  livelihood,  within  the  said  towa  and 
lx>rough,  or  within  any  <ii  the  parishes,  limits,  or  predncts  aforesaid 
as  aforesaid,  to  cause  such  debtor  or  debtors  so  inhabiting  or  seeking  a 
livelihood  as  aforesaid,  to  be  warned  or  summoned  by  the  chief  bailif 
of  the  said  town  and  borough  for  the  time  being,  or  his  deputy  officer 
or  officers  (who  are  hereby  appointed,  authorized,  and  required  to  exe- 
cute all  warrants,  precepts,  or  process  of  the  said  Court  of  Requests), 
by  writiug  left  at  the  dwelling-house  or  place  of  abode*  diop,  sfae^ 
stall,  stand,  or  any  other  place  of  dealing  of  such  debtor  or  debtois^  er 
by  any  other  reasonable  warning  or  notice,  to  appear  l>dbre  the  oom- 
auasioners  of  the  said  Court,  to  be  held  at  or  in  the  place  aforesaid,  and 
that  the  said  commissioDers  or  any  three  or  more  of  them,  shall  after 
such  summons  as  aforesaid  have  full  power  and  authority,  by  virtue  of 
this  act,  to  make  or  cause  to  be  made  such  acts, order  or  orders*  decreei, 
judgments,  and  proceedings  between  such  party  or 
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liff  thoiikl  not  lose  bis  costs  of  the  action,  and  pay  tbem  to       ^  j^^ 
Ibe  defendant  together  with  the  costs  of  this  application. 
He  foanded  bis  motion  on  an  affidavit,  which  stated  that 
the  defendant  resided  in  the  parish  of  St.  Mary  Lambeth^ 

« 

and  within  the  jurisdiction  of  the  Southwark  Court  of 
Beipests. 

Insb  her,  or  tiieir  debtor  or  debtors,  defendaDts,  touching  such  debts  not 
ezceediDg  the  sum  of  40#.  in  question  before  them,  as  (hey  shall  find  to 
stand  with  equity  and  good  conscience ;  and  all  such  acts,  decrees,  judg- 
nenti^  and  proceedings,  order  or  orders,  shall  be  entered  and  registered 
in  a  book  to  be  kept  for  that  purpose  by  the  clerk  or  clerks  of  the  said 
Court,  or  his  or  their  sufficient  deputy  or  deputies;  and  shall  be  ol> 
sHnredy  performed,  aod  kept  in  all  parts  as  well  by  the  plaintiflf  as  the 
iflsblor  or  defendant**    And  for  the  more  due  and  regular  proceeding  ia 
the  laid  Court  intended  to  be  established  by  this  act,  it  is  by  the  5th 
•ectkm  further  *'  enacted,  that  it  shall  and  may  be  lawful  for  the  said 
commissioners,  or  any  three  or  more  of  them,  to  administer  an  oath  to 
fSbt  plahitiff  or  defendant,  and  to  such  witness  or  witnesses  as  shall  be 
produced  by  each  party,  and  also  to  all  the  officers  of  the  said  Court,  for 
or  ooaceming  any  business  relative  thereunto,  if  the  same  commission- 
ers or  any  three  or  more  of  them  sh«U  so  think  it  meet'*    By  the  6th 
section  it  is  furtlier  enacted,  "  that  if  any  action  of  debt  or  action  on 
the  case  upon  an  asmmpsit  for  recovery  of  any  debt  to  be  sued  or  pro- 
•ecated  against  any  person  or  persons  aforesaid,  in  any  of  the  King*s 
Courts  at  Wettminsterf  or  elsewhere  out  of  tlic  said  Court  of  Requests, 
itriiall  appear  to  the  Judge  or  Judges  of  the  Court,  where  such  action 
ahsn  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  tlie  plain- 
tiff in  such  action  doth  not  amount  to  the  sum  of  40«.,  and  the  defendant. 
in  Boch  action  shall  duly  prove  by  sufficient  testimony  to  be  allowed 
by  the  Judge  or  the  Judges  of  the  said  Court  where  such  action 
aball  depend,  that  at  the  time  of  commencing  such  action,  such  defend- 
ant was  iuhabiting  and  resiant  within  the  said  town  and  borough  of 
S^utkwMrkf  or  any  of  the  parishes,  limits,  and  precincts  aforesaid  in  the 
eoonty  of  &rrey,  and  was  liable  to  be  warned  or  Summoned  before  the 
aaid  Court  of  Requests  for  such  debt,  then  and  in  such  case  the  said 
Judge  or  Judges  shall  not  allow  to  the  said  plaintiff  any  costs  of  suit, 
bat  shall  award  that  the  said  plaintiff  shall  pay  so  much  ordinary  costs 
to  the  party  defendant  as  such  defendant  shall  justly  prove  before  the 
said  Judge  or  Judges  it  hatii  truly  cost  him  in  the  dcfetidc  of  the  said 

suit** 

F  p2 


432  CASBS  IN  HICHAELM AS  TERM, 

18^8.^  Mr.  Serjeant  Pell  afterwards  shewed  cause,  and  sab-* 

mitted,  that  theirs/  question  was,  whether  under  the  cir-* 
cumstancesy  this  case  fell  witbin  either  of  the  provisions  of 
the  statutes  22  Geo.  2,  and  46  Geo.  3f  Secondly^  whether 
the  parties  from  their  situation  were  within  the  reach  of 
those  statutes?  and  lastly^  whether  the  defendant  should 
not  have  applied  for  a  certificate  to  the  Judge  before  whom 
the  cause  was  tried  ^  and  not  by  a  motion  to  the  Court?* 
In  order  to  bring  the  parties  within  the  provisions  of  the 
statute  22  Geo.  2,  c.  47,  both  the  plaintiff  and  defendant 
must  i:eside  within  the  jurisdiction  of  the  Soulhwark 
Court.  But  that  statute,  as  far  as  regards  the  present  ac> 
tion,  was  repealed  by  the  46  Geo.  3,  e.  87 ;  as  there  was  no- 
debt  which  could  be  demanded,  but  a  mere  litigated  dis- 
pute  between  the  parties  as  to  the  soundness  of  the  horse; 
and  the  plaintiff  sought  to  recover  unliquidated  damages 
for  a  breach  of  contract.  The  demand  for  a  debt  under 
5/.  as  mentioned  in  that  statute  applies  only  to  money 
debts,  and  where  the  sum  demanded  does  not  exceed  5/. 
Although  the  6th  section  of  that  statute  enacts  that  it  shall 
be  lawful  for  any  person  to  sue,  whether  residing  within 
the  borough  of  Southwark  and  the  eastern  half  of  the 
hundred  of  Brixton  or  elsewhere^  yet  those  latter  words 
must  be  restricted  to  the  parishes  or  places  to  which  the 
statute  was  intended  to  apply,  viz.  to  the  several  parishes 
enumerated  in  the  other  acts,  and  which  were  not  intro- 
duced in  the  latter  statute.  The  present  application  can- 
not avail  the  defendant,  as  by  the  13th  section  of  the  46 
€7^0.3*,  he  should  have  applied  for  a  certificate  to  the 

*  By  the  46  Geo.  S,  c  Ixxxvii.  intituled  "  an  act  to  explain,  amende 
and  render  more  effectual  two  acts  passed  in  the  8fd  (a)  and  SSd  (ft) 
Geo.^,  for  the  more  easy  and  speedy  recovery  of  small  debts,  witbin  the 
town  and  borough  of  Southwark  and  the  several  parishes  and  places  in 
the  said  acts  mentioned/*  it  b  enacted  by  section  13,  **  that  if  any  action  or 
suit  ihall  be  commenced  in  any  of  bis  Majesty's  Courts  of  record  at  Ifffl* 

(o)  C.  47. (6)  C.  6. 
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Jiidg<e  who  tried  the  cause,  which,  if  granted,  would  entitle 
him  to  double  costs.  But  even  that  clause  has  been  since 
repealed  by  the  4  Geo.  4,  c.  cxxiii.  s.  16;  and  although 
that  statute  was  not  passed  until  after  the  commencement 
of  the  present  suit,  yet  it  was  in  full  force  previously  to  this 
application,  and  is  consequently  conclusive  ag^'nst  it. 


1828. 


Mr.  Serjeant  Vaughan  in  suppcH't  of  the  rule.  The  two 
httter  statutes  are  entirely  out  of  the  question,  and  that  of  the 
22  Geo.  2,  is  alone  applicable.  As  to  the  plaintiflTs  cause 
of  action,  although  the  soundness  of  the  horse  was  disputed, 
yet  the  1/.  lis.  6d.  was  a  distinct  debt  due  from  the  de- 
fendant to  the  plaintiff,  for  money  had  and  received  to  his  use 
for  the  carcass  ofthe  horse,  and  was  tendered  tohim  before  the 
action  was  brought.  The  defendant  is  therefore  clearly  en- 
titled to  a  suggestion,  under  the  22  Geo,  2,  instead  of  going 
lor  double  costs,  as  provided  by  the  46  Geo.  3,  c.  87;  and 
the  4  GeoAi  c.  123,  was  passed  too  recently  to  affect  any  pro- 
ceedings in  this  cause,  as  it  had  been  previously  commenced. 
It  is  sufficient  for  the  purposes  ofthe  6th  section  ofthe  22 
Geo.  2^  for  the  defendant  alone  to  reside  within  the  jurisdic- 
tion of  the  Court.  The  46  Geo,  3,  merely  extends  the  juris- 
diction to  5/.,  and  entitles  the  defendant  to  double  costs,  on 
a  verdict  found  for  him  in  case  the  Judge  shall  certify,  but 
even  that  clause  has  been  since  repealed.    As  far  therefore 

flitiift#r,for  any  debt  not  exceeding  the  sum  of  5/.,  and  recoverable  by  rir- 
toe  ofthe  taid  recited  acts  and  of  this  act,  or  any  oreither  of  them,  in  the 
Mid  Court  of  Requests,  then  and  in  every  such  case,  the  plaiutiffor  plain* 
tiffs  in  such  action  or  suit  shall  not,  by  reason  of  a  verdict  for  him,  her,  or 
tiiem,  or  otherwise,  have  or  be  entitled  to  any  coats  whatsoever;  and  if  the 
verdict  aball  t>e  g^ven  for  the  defendant  or  defendants  in  such  action 
or  suit,  and  the  Judge  or  Judges  before  whom  the  same  shall  be  tried  or 
beard  ihall  think  fit  to  certify  that  such  debt  ought  to  have  been  reco* 
▼ered  in  the  said  Court  of  Requests,  then  and  so  often  such  defendant 
or  defendants  shall  have  double  costs,  and  shall  have  such  remedy  for 
recovering  the  tame  as  any  defendant  or  defendants  may  have  for  his, 
Jwr,  ^tiwir  oofts  in  any  cases  by  law.*^ 
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as  regards  this  qaestion;  the  22  Geo.  %  remains  in  fbll 
force,  is  still  operative,  and  must  be  considered  as  an  ex* 
isting  act. 

Cmr.  adv.  vmlt. 


Mr.  Justice  Park  on  this  day  delivered  the  jndgmept 

of  the  Court  as  follows: This  was  an  application  by  the 

defendant  for  leave  to  enter  a  suggestion  on  the  roll,  for 
the  purpose  of  depriving  the  plaintiff  of  his  costs,  on  the 
ground  that  the  verdict  being  under  forty  shillings  the  ae» 
tion  ought  to  have  been  brought  in  the  SmUkwark  Court 
of  Requests,  under  the  statute  22  Geo.  2,  c  47,  s.  6,  but 
we  are  of  opinion  that  under  the  circumstances  we  ought 
not  to  accede  to  the  application.  Although  it  has  been 
contended  for  the  plaintiff,  that  the  statute  ^  Geo»2,  c  4i^ 
is  repealed,  as  far  as  regards  costs,  by  the  46  Geo.  3f  e.  87, 
yet  we  think  that  it  was  not.  The  title  of  the  latter  act  h 
''an  act  to  explain,  amend,  and  render  more  effectual  two 
acts  passed  in  the  22d  and  82d  Creo.  %  for  the  more  easy 
and  speedy  recovery  of  small  debts,  within  the  town  and 
borough  of  Southwarkf  and  the  several  parishes  and  places 
in  the  said  acts  mentioned.''  By  that  act,  thd  jurisdiction 
of  the  Court  as  to  its  locality  was  extended,  as  well  as  the 
amount  of  the  debt  sought  to  be  recovered;  and  as  the2S 
Geo.  2,  was  limited  to  the  town  and  borough  of  SohA* 
warkf  and  the  adjacent  parishes,  and  did  not  include  those 
of  Streathamf  Clapham,  and  Camhertvelly  being  the  re* 
maining  part  of  the  eastern  half  of  the  hundred  of  Brix^ 
toHi  and  was  confined  to  the  recovery  of  debts  not  exceed^ 
ing  forty  shillings,  it  was  extended  by  the  46  Gee.  3, 
under  certain  provisions  and  regulations  therein  express* 
ed,  to  the  sum  of  6/.  But  the  point  on  which  we  are 
about  to  decide  this  case,  and  which  never  appears  to 
have  been  taken  in  any  of  those  which  have  been  de- 
termined on  the  construction  of  the  Southwark  acts,  is 
that  both  the  plaintiff  and  defendant  must  reside  within  tbi 
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4biricl  oTer  which  the  jurisdietioii  of  that  Co«rt  extends.  J&tS^ 
As  far  at  regards  the  jarisdictioiiy  the  words  of  the  Xoii* 
don  Court  of  Requests  act,  14  Geo.  2,  c.  10^  are,  if  not  pre- 
cisely similar,  to  the  same  effect  as  those  used  in  the  23 
Geo.  2j  c  aim  And  in  Webb  v.  Brown  (a),  it  was  deter* 
siiaed  that  the  statute  14  Geo.  %  c  10,  onljr  applied  to 
•casea  where  both  the  plaintiff  and  defendant  were  residing 
withkLtfaejurisdictjon  of  H^e  Lendon  Court  of  Requests. 
So^  by  the  statute  22  Geo.  2,  c.  47,  s.  4,  it  was  enacted^ 
^  Aai  from  and  after  the  29th  September^  1740,  it  should 
W  bwfttl^for  erery  reeiani  and  inhabiimni  of  the  town  and 
faoMugh  ot  Souihtoarkf  and  theresiants  within  the  parishes 
named,  and  all  and  every  person  and  persons  rent- 
ktfeping  any  shop^  stall,  &c.  or  seeking  a  li^eli- 
liood  within  the  said  town,  borongh,  or  parishes,  who 
ukonU  have  any  debt  owing  to  him  or  them,  (ihe  plain- 
liftX  *^  exceeding  40^.,  by  any  person  inhabiting  or  seek- 
i^  a  livelihood  within  the  said  town,  &c.  to  cause  such 
debtor  to  be  summoBed  before  the  commissioners  of  the 
CSoufi^  and  by  the  6th  section,  the  commissioners  are  em- 
powered to  administer  an  oath  to  the  plaintiff  or  defend- 
ant* Coupling  both  these  clauses  together,  they  most  be 
taken  to  require  both  the  plaintiff  and  defendant  to  be  re- 
siant  within  the  jurisdiction  of  the  Court.  Although  it 
may  be  said  that  a  distinction  may  be  drawn  between  the 
JLondon  and  SouthtoarX  acts,  as  the  former  contains  one 
dause  only  ds  to  the  jurisdiction  and  giving  power  to  the 
commissioners;  yet  the  4th  and  5th  sections  of  the  latter 
may  be  considered  as  one  in  effect,  as  the  5th  merely 
empowers  the  commissioners  to  administer  an  oath.  It 
has  been  contended,  however,  that  the  46  Geo.  8,  c.  87, 
has  made  some  difference  in  this  respect,  as  the  enactiug 
part  of  the  6th  section  has  given  a  privilege  of  suing  in 
the  Southwark  Court  of  Requests,  to  all  persons  residing 
within  that  town  or  borough,  and  the  eastern  half  of  the  hun- 
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1823-  dred  of  Brixton  ov  elsewhere;  or  that^  at  all  events,  it  has  bacl 
tbe  effect  of  repealing*  the  22G^eo.  2,  c.  47,  protanto;  and 
that  a  plaintiff  may  bring  his  action  wherever  he  may  reside* 
But  we  are  of  opinion  that  he  cannot.  The  46  Geo.  3, 
having  mentioned  all  the  parishes  and  places  enumerated  in 
the  22  Geo.  2,  c.  47,  goes  on  to  recite  in  the  preamble,  '*  that 
it  would  greatly  tend  to  the  improvement  and  encourage- 
ment  of  trade  in  the  said  town  and  borough  of  Sduthwark^ 
and  the  eastern  half  ofth^i  hundred  of  Brixton^  and  to  the 
necessary  support  and  protection  of  useful  credit  within  the 
same,  if  the  powers  of  the  said  Court  under  the  said  two 
recited  acts  of  parliament  were  extended  to  the  recovery 
of  small  debts  not  exceeding  52.,"  and  then  proceeds  to 
enact,  that  it  ^' shall  and  may  be  lawful  for  any  person  or 
persons  to  sue,  whether  residing  within  the  said  town 
or  borough  of  Southwark^  and  the  said  eastern  half  of  the 
hundred  of  Brixton^  or  elsewhere:"  that  is,  elsewhere/ 
within  the  parishes  before  enumerated  in  the  statute  22 
Geo.  2,  c.  47.  This  appears  to  us  to  be  the  true  constmo- 
tion  of  both  these  statutes ;  and  by  adopting  it,  we  shall  not 
violate  any  principle,  and  no  decision  appears  to  mili- 
tate against  it.     This  rule  therefore  must  be 

Discharged  {a). 

(a)  Mr.  Serjeant  Va\ighan  then  applied  to  Mr.  Justice  Park  to  cer —  — ^-^ 
tify,  under  the  46  Geo,  d»  c.  87»  s.  13,  which  was  refused;  the  defendants'  «Dt 
having  made  his  election  by  applying  to  the  Court  for  the  suggestiooiv-  ^C3> 
according  to  the  6th  section  of  the  22  Geo,  2»  c.  47. 
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YouNo  V.  Gadderer.  T^asfi, 

Ji  HIS  was  an  action  against  the  defendant,  as  acceptor  of  Where  in  an 
a  bill  of  exchange  for  37/.,  to  which  he  pleaded  a  judgment  Ih^d°c^d^^, 
recovered  for  the  same  debt.  as  acceptor  of  a 

bill  of  ez- 
chaDge«  he 

Mr.  Serjeant  Pell  applied  for  a  rule  to  shew  cause  why  P*«*<*«d  »  pl«* 

■  •It  of  jodgnient 

uisplea  should  not  be  set  aside,  or  that  the  plaintiff  might  recovered  for 

be  at  liberty  to  sign  judgment  as  if  no  plea  had  been  plead*  ^  ^^  ^^» 

^,  and  that  the  defendant  might  pay  the  costs  of  this  ap-  edtoietitaiide 

plication*    He  founded  his  motion  on  an  affidavit,  which  pie^'^M^ 

~  that  the  defendant,  after  he  had  been  served  with  the  plaintiff  to 

frequently  admitted  the  above  sum  to  be  due  to  aitboagbTt^ 


the  plaintiff,  and  was  desirous  of  coming  to  a  settlement.  Vl^^f^^^^^ 
Tbat  during  the  Term  he  had  repeatedly  promised  to  pay,  admitted  the 
md  did  not  die  the  above  plea  until  the  25th  instant,  he  ^^^^^^ 
iumng  succeeded  in  gaining  time  by  such  promises  to  pay.  miiei  to  the 
The  learned  Serjeant  submitted,  that  under  the  circum*  after  he  bad*^' 
stances  this  must  be  considered  as  a  sham  plea,  and  he  re*  ^^^^  lerred 

with  process  in 

Eed  on  the  case  of  Richley  v.  Proone  (a),  where,  to  a  de-  the  action. 
<;laration  of  assumpsit  for  use  and  occupation,  the  defend- 
ami  pleaded,  that  after  the  making  of  the  promises,  and 
aifiter  the  cause  of  action  accrued,  and  before  the  exhibit- 
ing of  the  plaintiff^s  bill,  the  defendant  delivered  to  the 
plaintiff  certain  goods,  in  full  satisfaction  and  discharge 
«f  the  promises  in  the  declaration,  which  the  latter  accept- 
ed in  satisfaction*    The  plea  being  in  every  respect  false, 
the  Court  permitted  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea.    And  in  ShadweU  v.  Berihoud(b)^  where 
a  sham  plea  was  ingeniously  drawn,  the  Court,  on  an  affi- 
davit that  it  was  wholly  false,,  permitted  the  plaintiff  to 

(c)  1  Barn.  &  Cress.  286.  iS.  C.  2  Dow.  &  Ryl.  6€l. (b)  5  Bare. 
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fligfii  jodgmeDl  as  fat  wmil  of  a  plea,  and  ordeied  the  de« 


fendant  or  his  attorney  to  pay  the  costs. 

Mr.  Jastice  PARK._It  appears  to  me  tibat  there  is  no 
groimd  to  induce  the  Court  to  ialerfeie.    The  plea  pat 
«pon  the  record,  is  the  common  |>lea  of  ajin^meDtit^i 
corered ;  and  which  is  an  ordinary  cbfencti  and  we  am 
not  to  assume  that  it  is  false.    The  principle  on  whidi  the 
Court  of  King's  Bench  has  generally  acted  in  casta  of 
Ais  description  is,  that  if  a  false  plea  be  calenkitcd  to 
raise  issnes  requnring  different  modes  ef  trial,  ar  in  so  ia» 
geniously  drawn  as  to  perplex  the  plaintiff^  or  aiaka  it  noii 
eessaty  for  hili  attorney  to  consult  counael,  and  tbtsaby 
cause  delay  and  expmce^  the  plaintiff  uMiy  sign  Judgment* 
la  Solomons  v«  Lyom  (a),  where  the  plaintiff  in  his  itpla 
ditiea  improperly  concluded  to  the  conntry,  the  Gonpl  al«< 
lowed  hkn  to  amend  without  payment  of  costs,  ih»  defend* 
ant  having  admitted  that  he  had  pleaded  a  shant  plear 
and  the  Court  there  discountenanesd  the  praciice  ef  sbaai 
pleading.    In  Thomas  ▼•  Vandermoolen  (i),  where  a  sham 
plea  was  pleaded,  which  was  calculated  to  raise 
qniring  djiferent  modes  of  trial,  tas.  a  judgment 
to  some  counts,  and  payment  to  odiera^  the  Court  aot 
pennitted  the  plaintiff  to  sign  judgment,  bat  ordersd 
defi^ndant  or  his  attorney  to  pay  the  costs*    And  ia  Bt 
hy  J.  OoinUtk^  (c),  where,  to  an  action  on  a  bill  of  ezchaags^ 
the  defendant  pleaded,  that,  in  satisAction  of  part  ef  thmr 
piaintiff**s  daim,  the  defendant  had  indorsed  to  him  afaflf 
of  exchange,  and  had  assigned  to  the  plaintiff  a  jodgaMa^- 
dbtained  by  the  defendant  in  tlie  Court  of  Eaeclusfmer  ia 
iN^toid^  in  satisfection  of  the  residuey  the  Ceuit  said  tka^ 
^  it  being  an  ingenious  plea,  which  the  plaintiff's  attorasf 
could  not  be  expected  to  understand,  it  wotdd  pat  kin  to 
the  necessity  of  consulting  counsel,  and  thereby  occasion 

(a)  1  Ea8t»  560. (&)  t  Bara.  &  Aid.  197 (c)  Id,  \9^ 
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delay  and  expence:"  and  they  directed  the  defendaaf  a  at-       ^IM^y 

torney  to  pay'tbe  coats. — Here,  however,  only  one  laBueia 

raned  by  the  plea,  and  which  ia  very  freqiientlyy  if  not  nsu- 

ally  adopted ;  and  in  Bones  v.  Punier  (a),  where  the  defend- 

md  pleaded  two  pleas  reqniriog  diffefent  BMidea  of  trial,  the 

CSourl  required  an  affidavit  that  the  pleas  were  false.    In 

Kekleg  V.  Proenej  the  rule  for  the  plaintiff  to  sign  jvdgw 

aMBt  was  obtained  on  an  affidavit  stating  that  the  plea  was 

itt  every  respect  false;  and  in  the  late  case  of  Meringtmi 

^*  Beekei  (i),  although  such  an  affidavit  waa  made,  the 

Caort  would  not  compel  the  defendant  to  verify  hia  pleaf 

mmd  Lord  Chief  Justice  Abbott  said  (e),  **  that,  calling  upon 

the  attorney  to  shew  by  what  authority  be  put  a  sham  plea 

vpon  the  file,  might  not  be  effiMrtnal|  and  that  the  Court 

wcModd  consider  whether  some  meana  could  not  be  adopted 

lor  tiie  prevention  of  sham  pleading,  without  breaking  in 

vpea  any  established  principle.    But,  that  in  the  mean 

tiuae,  aad  until  some  such  regulation  could  be  devised,  the 

practice  must  remain  as  it  had  been  heretofore.".^  Hera, 

iMywever,  there  was  no  affidavit  that  the  plea  was  fidse,and 

eren  if  there  had  been,  it  appears  that  it  would  net  have 

Veen  sufficient  to  entitle  the  plaintiff  to  sign  judgment  as 

for  want  of  a  plea. 

Mr.  Justice  BuaRouoH._The  Court  must  adhere  to 
their  former  and  established  practice,  and  not  introduce  a 
new  rule  on  a  DM)tion  of  this  description,  which  at  all 
events  they  have  a  discretion  to  grant  or  not.  The  true 
principle  has  been  laid  down  by  my  Brother  Park^  vim. 
that  a  false  plea  must  be  either  calculated  to  raise  issoea 
requiring  different  modes  of  trial,  or  be  so  artificially  drawn 
as  to  put  the  plaintiff  to  expenoe  or  delay. 

Rule  refused  (d). 

(«)  9  Barn.  &  Aid.  7^7;  •$•  C.   1  Chit  RqK  504. (&)  8  Bam.  & 

Crev.  81  \  8.  C.  ^  EKywI.  k,  Ryl.  fSl.-— <e)  9  Barn.  &  Cite.  83. 
(^  See  HiU  ▼.  DyhaU,  S  Chit  Rep.  tag. 
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Frid^*  Hudson  and  Another  v.  Marjoribanks. 

Nov.  wtk  ^ 

Wh«r«  the  JLHis  wng  an  action  of  asnimprit  on  a  policy  of  assurance^ 
Sh^^Ii^*  ^  Rgainsl  a  loss  by  perils  of  the  sea,  on  goods  in  the  ship 
U«^ofM»ttr«  Swmtt^w^  on  a  Toyi^  from  the  Cape  of  Good  Hope  to 
SSTiilT!!!!!!^  JMsML  Tbe  cmnse  was  first  tried  before  Lord  Chief  Jus- 
l«m%Ml«M«  ticoI>«a»^  at  &«adAa/l,  at  the  Sittings  after  Jtft/ary  Term, 
f4  M  hJhmm  1888,  when  the  jury  found  a  yerdict  for  the  plaintiffs  for 
li*kl^L?*^  an  average  loss;  and  in  the  Easter  Term  following,  a  mk 
tlmiM  Abide  nisi  was  obtained  for  a  new  trial,  on  payment  of  costs, 
ttTiKTsecond  ^^^^^  ^^  afterwards  made  absolute;  and  the  costs  of 
trial,  the  plain-  the  first  trial  Were  ordered  to  abide  die  event.  At  the 
ytttdtor  an  second  trial,  at  the  Sittings  after  Michaelmas  Term,  1822, 
average  loa  |||^  jj^^  again  found  a  verdict  for  the  plaintiffii,  for  an 
that  thej  were  average  lo8s  Only,  subject  to  a  reference  to  an  arbitrator 
tothe^rartTof  ^  determine  the  amount  of  such  loss.  Another  applica- 
the  latter  trial,  tiou  was  made  for  a  new  trial  in  the  last  jBt/kny  Term,  on 
ant  to  tbe  costs  ^^^  grouud  that  it  should  have  been  left  to  the  jury  to  de- 
of  neither.        termine,  whether  the  expenoes  of  tbe  sale  of  the  damaged 

cargo  should  be  borne  by  the  underwriters  or  not  •  which 
the  Court  refiised,  as  that  fact  was  in  tbe  discretion  of  the 
arbitrator,  by  whom  tbe  amount  of  the  loss  was  to  be  as- 
certained (a).  The.  Prothoriotary,  on  the  taxation  of  costs 
in  the  course  of  the  present  Term,  allowed  the  plaintifi 
the  costs  of  the  last  trial  only,  and  reftised  to  alfow  tbe 
defendant  any  costs  incurred  by  him  on  the  first,  unles 
the  Court  should  be  of  opinion  that  he  was  entitled  to 
them,  or  would  make  an  order  to  that  effect. 

Mr.  Serjeant  Toddy  having  accordingly  obtained  a 
rule,  calling  on  the  plaintiffs  to  shew  cause  why  the  Pjro- 
thonotary  should  not  tax  the  defendant  his  costs  of  tbe 

Si«)  Sec  «ii^  Vol.  VII.  465, 
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irat  trials  on  the  ground  that  the  only  question  between 
the  parties  was,  whether  the  plaintiffs  were  entitled  to  re- 
cover as  for  a  total  loss  with  benefit  of  salvage,  or  for  an 
arerage  loss  only,  and  the  jury  having  found  for  a  mere  ave» 
rage  loss  on  both  trials,  the  defendant  was  entitled  to  the 
costs  of  the  first,  as  the  plaintiffs  were  secure  of  a  verdict 
at  all  events  in  the  second,  and  they  ultimately  recovered; 
no  nicM^  than  they  originally  obtained  jn  the  first. 


1828- 


BAVKt. 


Mr.  Serjeant  Vaughan  now  shewed  cause^  and  premis* 
ed  that  the  plaintiff's  had  in  the  first  instance  commenced 
an  action  against  another  underwriter  on  the  same  policy, 
9kJad  under  the  same  circumstances  as  those  in  which  they 
^oug^bt  to  recover  against  the  present  defendant,  and  in 
^which  they  had  succeeded  in  establishing  a  total  loss. 
JSmdson  v.  Harriion  (a).     That  no  consolidation  rule 
IiaTing  been  entered  into,  they  accordingly  conunenced 
another  action  against  the  present  defendant,  and  recover- 
ed only  an  average  loss.    That  they  were  afterwards  pre- 
pared to  shew  certain  additional  facts  which  were  not 
proved  at  the  trial,  and  which  would  have  entitled  them 
to  recover  as  for  a  total  loss,  unless  the  defendant  had 
adduced  evidence  on  the  second  trial,  to  shew  that  the 
cargo  was  not  so  much  deteriorated  as  it  was  represented 
to  have  been  on  the  former  trial.    The  defendant  should, 
under  the  circumstances,  have  paid  money  into  Court,  as 
the  plaintiff's  were  entitled  to  a  verdict  at  all  events;  and 
as  they  succeeded  in  both  trials,  and  the  costs  were  order^ 
ed  to  abide  the  event,  the  Prothonotary  has  exercised  a 
sound  discretion,  and  taxed  the  cost»  accordingly. 

Mr.  Serjeant  Taddy^  in  support  of  the  rule,  insisted 
that  as  the  plaintiffs  sought  by  the  second  trial  to  set 
aside  their  own  verdict,  and  recover  more  than  they  had 


(a)  Ante,  Vol.  VI.  SS8. 
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dime  im  tbe  Anrt»  bat  bad  ihiled  in  bo  doing,  the  ereat  was 
clearly  againaC  them.  The  defendant  could  not  be  enti- 
tied  to  a  verdicti  nor  could  he  have  paid  money  into  Court, 
as  no  adjoatment  had  been  made.  The  event  was  to  de- 
pend on  the  question,  whether  the  plaintiffs  should  be  uU 
tinttitely  entitled  to  recover  as  for  a  total  oi^  average  loss, 
and  not  the  mere  legal  event  of  the  suit;  and  as  they 
recovered  no  more  on  the  last  trial  than  on  the  first,  the 
defendant  must  be  considered  to  have  succeeded  in  the  one 
and  die  plaintiffs  in  the  other,  and  if  so,  the  defendant  is 
tttttled  to  his  costs  of  the  former  trial. 

Mr*  Justice  Park.  .^Thia  case  m  aingolar  ia  its  dream- 
at|yMMS,:bat  it  appears  to  the  Court  that  justice  has  been 
doM  by  the  Prothonotary.    What  are  the  fiicta?  Thi 
piaintiflb  originally  obtained  a   verdict  against  anothi 
anderwriter,  on  the  same  policy,  for  a  total  loss.     Th< 
ttieh  commenced  an  action  against  tbe  defendant,  and 

covered  an  average  loss  only,  which  being  dissatisfies  ^ ^ 

with,  and  on  producing  an  affidavit  to  the  Court,  stating  ^mg 
that  they  had  additional  facts  which  they  were  nnable  t^^  to 
prove  at  the  former  trial,  a  new  trial  was  granted  on  pa] 
ment  of  costs,  which  were  directed  to  abide  the  event, 
the  plaintiffs  had  applied  for  the  costs  of  botb  trials, 
would  be  unjust,  as  they  sought  to  set  aside  their  own 
diet  m  the  first  instance.  The  Prothonotary  therefore 
most  properly  exercised  his  discretion  by  allowing  thi 
the  costs  of  the  second  trial,  only,  and  giving  neitha 
ty  the  costs  of  the  former,  by  which  he  has  pat  them  n 
the  same  situation  as  if  a  siei  processus  had  been  enlee.  ^ 
as  to  the  first. 


Mr.  Justice  Borrouoh  conearring-. 


Rule 
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Rbdfbkh  and  Otbeni  v.  SiUTHt  Widow.  Friday, 

N09.WA. 

rr HIS  was  an  action  in  the  nature  of  a  writ  of  waste,  on  wiiere  in  • 
the  statute  of  Gloucester,  6  Edw^  1,  c.  b,  for  waste,  sale,  writ  of  wMte 
and  -destruction  committed  by  the  defendant  in  felling  tim-  ttotint  nWitw 
hv  trees  on  an  estate,  situate  in  Church  Gressfyf  in  the  ^^»  6  £rf«. 
county  of  Derby ,  and  converting  them  to  her  own  use,  she  pUrad  that  die 
heiug  tenant  durante  viduitate,  the  reFenion  thereof  be-  ^j^^^j^ 
loflging  to  the  plaintifi.    Plea—No  waste,  sale,  or  d^  hmd  oa  down 

trees  on  the  e^ 
€trUCtlon«  Urteetthiee 

At  the  trid  before  Mr.  Baron  Oarrow,  at  the  last  assizes  diiStfeet  tune^, 

Derbyehire,  the  plaintiffl  proved  that  tl^  defendant  wet  more  than 

tenant  for  life  under  the  will  of  her  late  husband,  that  ^l"^  I^"*}^ 

fore  tne  writ 

the  at  the  time  the  action  was  brought  continued  his  widow,  wet  raed  oot^ 
Md  that  the  reversionary  interest  was  in  the  plaintiffl.  It  [^/^^^ 
also  proved  that  the  estate  consisted  of  between  thirty  edmitted,  thai 


andibrty  acres,  and  that  the  defendant  had  ordered  trees,  con-  ^^  ]^  |^ 
eistinr  of  ash  and  elm,  to  be  felled  since  the  death  of  her  bus-  ^^^^  ^  *^ 

heacit  of  the 

band,  to  the  amount  of  87/.,  and  that  all  the  trees  on  the  es-  Mute,  and  it 
late  were  valued  at  from  50{.  to  55A  That  the  trees  had  been  watiefttothe 

^^  V  jory  to  lay, 

cut  by  the  defendant's  orders  at  three  different.tim^  the  first  whether  thej 
about  fifteen,  the  second  about  ten,  and  the  last  about  four  |^||fg^onhe 
years  before  the  commencement  of  the  present  action ;  and  tr«««  ^•^  >>««» 

..i.ii../f««  ■  injurioof  to  the 

on  a  cross-examination  of  toe  plamtifis'  witnesses,  they  inheritance^aiid 
admitted  that  most  of  the  trees  had  been  cut  down  for  the  '[^\^  j^^ 

thoald  find  a 

furpese  of  preserving  others  growing  near  them,  and  for  verdict  for  the 
the  benefit  and  improvement  of  the  estate.    The  defend-  SJ^^^^''^ 
Sal  called  no  witnesses,  and  the  learned  Baron  left  it  to  *^oM  be  of 
the  |ary  to  say,  whether  they  thought,  from  the  evidenoe  thej  were  cat 
ef  dw  plaintiffi'  witnesses,  the  fellii^  of  the  trees  by  the  ^J^{^^' 
sider  of  the  defendant  had  been  injurious  to  the  plaintifis'  to  iaprove  the 
reversionary  interest:  if  so^  that  they  should  find  a  veidict  ^^^eVln^r 
for  them,  fiut  that  if  they  were  of  opinion  that  she  ordered  •od  tbejary  ac* 

cordingljfoakid 
for  the  latteo  the  Court  granted  a  new  trial. 
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}^^  by  Bracton  (a),  that  vastum  erit  injuriomm^  nisi  vastunt 
ita  modicum  fuerit^  propter  quod  non  sit  inquisiiio  fad^ 
enda.  And  in  the  case  of  the  Keepers  and  Oovemors  of 
Harrow  School  v.  Alderton  (6),  where,  in  an  action  of 
waste  on  the  statute  against  tenant  for  years,  for  conrert- 
ing  three  closes  of  meadow  into  garden  ground,  and  the 
jury  gave  only  one  farthing  damages  for  each  close,  the 
Court  permitted  the  defendant  to  enter  up  judgment  for 
himself.  In  Barret  y.  Barret^  Lord  Chief  Justice  iZicA- 
ardson  said  (c),  **  that  the  law  would  not  allow  that  to  be 
waste,  which  was  not  any  ways  prejudicial  to  the  inherit- 
ance.^  Here,  the  question  did  not  turn  on  the  yalue  of 
the  trees  at  the  time  they  were  cut,  or  for  what  they 
were  actually  sold;  and  unless  the  cutting  of  them  was  ac- 
tually waste  at  the  time  they  were  felled,  the  plaintiffs  we 
not  entitled  to  recover;  and  so  far  from  its  being  waste,  i 
was  admitted  that  they  were  cut  for  the  benefit  of  the  inher 
ttance.  The  verdict  therefore  was  consonant  to  law  an 
fact,  and  it  would  be  too  much  to  say,  that  a  party  havin 
a  mere  reversionary  interest,  should  be  entitled  to  recov^^^r 
the  place  wasted,  as  well  as  treble  damages,  if  an  act  by  tlM.^ 
tenant  for  life  was  done  bandjide^  and  with  a  view  to  b^~ 
nefit  the  estate* 

Mr.  Serjeant  Pell  in  support  of  the  rule.     Although     l€ 
has  been  said  that  the  writ  of  waste  and  statute  on  whieli 
it  was  founded  are  highly  penal  in   their  nature,  aucJ 
that  the  Court  will  not  disturb  a  verdict  found  for  th^ 
defendant  in  a  penal  action,  except  in  the  case  of  a  misds- 
rection  by  the  Judge  who  tried  the  cause;  yet  in  Lor^ 
Selsea  v.  Powell  (d)^  which  was  an  action  of  debt  on  tit^ 
statute  3  &  8  Edw.  6,  c.  13,  for  not  setting  out  titb( 


(«)  Lib.  4,  c.  18,  8.  12,  fol.  S16  (4). (6)  2  Bos.  &  Pul.  85- 

(«)  Hetley,  35. (d)  6  Taunt.  297. 
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'dM  C!<Hirt  refuted  to  grant  a  new  trial  in  a  hard  case ;  and  -J^^ 
liord  Mansfield  there  said  (a),  *'that  he  thought  the  jury 
oogiittohave  found  the  defendant  guilty  upon  the  evidence 
^tmt  was  laid  before  them ;  yet,  that  it  would  have  been  very 
hmrdf  if  he  had  suffered  for  hit  behaviour  upon  that  particular 
mrsmmmf  because  he  seemed .  to  hkve  acted  with  good  ifr* 
tentkHM*''  Jb  Asr v.  l$mimi  Wfh  Jtntice  Dumpier  said  (&), 
^  ID  petttl  acCioos^  where  tiae  rmAidm  for  tbe  defendant,  the 
Goittt,  I  bdidve,  do  nckgmiBmmkw  trial,  except  for  a  mis- 
Jhractiott  efihe  Judge."  Here;  however,  the  jury  did  not 
«ane  to  a  wrong  comcIuskhi  mn  the  facts  before  them,  as, 
ttom  (he  length  of  time  ikatelapoed  from  the  period  of  cut - 
tnf  dowK  the  trees,  to  the  suit^  out  the  writ  by  tbe 
pUntiffs,  it  may  be  fairly  presuited,  either  that  their  claim 
been  satisfied,  or  that  they  h«d  waived  the  forfeiture, 
r,  it  was  not  shewn  that  tbe  trees  felled  were  tim* 
ber^  and  in  many  instances  where  there  are  twin  stocks,  it 
is  diMohitely  necessary  to  take  out  one  in  order  to  give 
room  to  the  other,  and  which  %vould  be  highly  beneficial  to 
the  land^as  well  as  to  tbe  trees  left  for  timber.  The  plain- 
lifiamight  have  had  Iheir  remedy  by  an  action  of  trover,  or 
tmt  money  had  and  received,  or  by  an  action  on  the  ease 
in  tbe  nature  of  waste;  instead  of  which,  they  allowed  a 
period  of  twenty  yeara  to  pass  by,  and  then  sued  out  their 
writ  on  the  statute,  and  offered  evidence  of  all  acts  com- 
mitted by  the  defendant  which  might  amount  to  waste, 
from  tbe  time  she  first  came  into  possession  of  the  estate ; 
aldioagb  she  had  ordered  no  trees  to  be  felled  within  four 
yeans  from  the  commencement  of  the  action.  That  this  sta* 
tvteis  Ughly  penal,  is  quite  clear  fW>m  the  kingiiage  of  Lord 
CsAw^e),  and  it  cannot  be  contended  for  a  moment,  but  that 
the  prejsent  proceeding  is  of  a  hard  nature,  as  no  injury  was 
proved  to  have  been  done  to  tbe  inheritance.     It  in  stated 

(«)  3  Burr.  1S08. (b)  4  MhuI.  &  Selw.  598. (e)  «d  Iiist.  107. 
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Exchequer^  died  at  his  house  in  Great  Ormond  Street. 
He  was  succeeded  by  fFilliam  Alexander^TStsq.  one  of  the 
Masters  in  Chancery,  who  was  aecwdingly  called  to  the 
degree  of  Serjeant  at  Law,  and  gave  rings  with  the  motto 
**Secundis  Laboribus"  He  took  his  seat  on  the  Bench 
on  the  first  day  of  this  Term,  and  shortly  afterwards  re« 
ceived  the  honour  of  Knighthood. 

Sir  John  Singleton  Copley ,  &nigbt,  his  Majesty's  Soli- 
citor Greneral,  was  appointed  to  succeed  Sir  Robert  Gif'^ 
Jordy  as  his  Majesty's  Attorney-General.    And 

Charles  Wetherelly  of  the  Inner  Temple,  Esq.  was  ap- 
pointed to  the  oiHce  of  his  Majesty^s  Solicitor-General. 

The<;ontinued  indisposition  of  Mr.  Justice  Richardson^ 
prevented  his  returning  to  this  country  from  Malta* 


1824^ 
WooLLBY,  PlaiutiflT;  Harrison  and  Others,  Deforciants.       jan.  sidf. 


*  w 

JUr.  Serjeant  Pell,  moved  to  amend  the  writ  of  covenant, 
pnEcipe^  and  concord  of  this  fine,  by  altering  the  Christ- 
ian name  of  the  wife  of  one  of  the  deforciants,  from  Maria 
to  Mary  Ann.  On  his  producing  an  affidavit^  stating  that 
the  name  of  Maria  had  been  inserted  by  the  mere  mistake  of 
the  attorney;  and  that  she  was  an  illiterate  person,  who 
could  neither  read  nor  write,  and  that  the  error  had  not  been 
discovered  until  after  the  fine  had  passed ;  when,  on  examin- 
ation of  her  baptismal  certificate,  her  name  was  found  to 
be  inserted  in  the  register  as  Mary  Ann:~^ 

The  Court  allowed  the  amendment. 

had  uot  been  ascertained  at  the  tine  the 


Where  the 
wife  of  a  de- 
forciant was 
iroproperlj  de- 
scribed by  the 
name  of  Maria 
instead  of  Mary 
Ann,  the  Court 
allowed  the 
right  name  to 
be  sabstitnted 
in  the  writ  of 
covenant,  pr<e- 
cipe,  and  con- 
cotd,  on  an  af- 
fidavit stating 
that  she  was  an 
illiterate  wo- 
man>  and  that 
her  real  nani« 
fine  was  levied. 
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Saturday,  PTEBURN  V.  GiBSON. 

Jan.  24tA. 

Where  the  X^his  was  aD  action  of  trespass  vi  et  armis^  for  seizing  and 
v^  5#rda.  taking  the  plaintiff's  cart,  of  the  Falue  of  4/. — ^Plea,  not 
mages  in  mac-  nryiltv.    The  cause  of  action  arose  within  the  jurisdiction 

tioo  of  tretpass  ^  jl  , 

vi  et  armu  for  of  the  inferior  court  of  Yarumj  in  the  North  Riding  of  the 

ond°fhe*^«dce  ^ouuty  of  FofAr,  which  f^fts  empowered  to  hold  pleas  of 

certiaed  under  any  suit  not  exceeding  the  amount  of  505. 
fiL'c.  6,  tiie       ^^  ^be  trial  before  Mr*  Justice  Holroydj  at  the  last  as- 

Court  woold  gi2e8  at  York^  it  appeared  that  after  the  process  was  served^ 

the  Prothono-  but  not  before,  the  defendant  offered  to  return  the  cart. 

^dnSff  hL  ^''^  The  jury  found  a  verdict  for  the  plaintiff,  damages  6«.;  and 

cost!,  alUioagh  the  learned  Judge  certified  under  the  statute  43  Eliz.  c.  6L 

the  came  of  ac- 
tion arose  with- 
in the  jnrisdio-      Mr.  Serjeant  Bosanqnet  now  moved  that  the  Protbono- 

fcrL  Coirt '"'  ^^y  ™****  ***  *®  plaintiff  his  costs,  notwithstanding  such 
empowered  to  certificate,  and  submitted  that  an  action  of  trespass  vi  et 
aoysuit^notes-  ^^^^'^  could  not  be  brought  in  a  county  court,  or  a  court 
ceding  50t.        of  inferior  jurisdiction ;    and  he  referred  to  the  case  of 

Lowe  V.  Lowe  (a),  where  this  Court  refused  to  stay  pro- 
ceedings in  an  action  of  trover,  on  an  afiidavit  by  the  de- 
fendant, thiat  the  plaintiff's  cause  of  action  did  not  amount  to 
40«.  So  Lord  Coke^  in  commenting  on  the  statute  oiGlowm 
cesieVf  observed  (6),  that  where  a  writ  of  trespass  was  vi  et 
armiSf  and  the  king  upon  the  conviction  of  the  defendant 
should  have  a  fine,  the  sheriff  in  his  county  could  not  hold 
plea  of  it.  The  first  instance  of  a  certificate  having  been  grant- 
ed under  the  statute  of  Elizabeth^  appears  to  have  been  in 
the  case  of  White  v.  Smith  (c),  which  was  an  action  for  tak- 
ing sand,  and  the  decisions  on  the  statute  22  &  23  Car.  2, 
c  9,  are  inapplicable  to  the  present  case,  as  that  statute  has 
been  holden  to  be  confined  to  actions  of  assault,  and  for 
local  trespasses. 

(«)  AfU,  ««0,  S,  C.  1  Bing.  270  —(6)  2  Inst.  31 1 — (c)  2  Sir.  1«3«,  n. 
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Lord  Chief  Justice  Gifford. Certificates  have  been 

frequently  granted  in  cases  of  this  description,  since  the 
case  of  WTiUe  v.  Smith jOXkA  I  am  therefore  of  opinion  that 
there  is  no  ground  for  thi  application. 
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Mr.  Justice  Park. In  Walker  v.  J2ofr tn^on  (a),  a  cer- 
tificate was  granted  in  an  action  of  trespass  for  an  assault 
and  taking  a  rope,  where  the  jury  gave  la.  6d.  damages ; 
and  it  was  there  observed^  that  the  statute  43  EUz.  took 
in  all  but  a  few  excepted  cases.  It  is  extremely  whole- 
some, that  a  certificate  should  be  granted  in  a  case  of  this 
description,  and  I  accordingly  certified  on  the  last  circuit 
ia  an  action  of  a  like  nature. 


Mr.  Justice  Burrouoh. The  object  of  the  statute  was 

to  confine  triflingsuits  to  inferior  courts,  or,  in  other  terms,  to 
prevent  the  bringing  of  actions,  which  in  point  of  princi- 
ple ought  not  to  be  commenced  at  all. 

Rule  refused  (6). 

(«)  «  Str.   It3«;  S.  C.   1  Wils.  gs. (*)  In  Dand  v.  Sexttn*, 

'^^here  the  plaintiff  recovered  ]#.  damages  in  an  action  of  trespan 
"^i  ei  mrmis,  for  beating  his  dog,  it  was  -held  that  the  Judge  might 
^^ertify  under  the  statute  of  £/tra^<A  to  prevent  his  recovering  more 
than  damages. 

*  d  Term  Rep.  S7« 


Sells  t;.  Hoare  and  Others  (a). 


Saturday, 
Jan.  S4M. 

J.  HIS  was  an  action  on  the  case  for  an  excessive  distress.  lo  an  action  on 

the  case  for  an 
exceiMve  distress,  it  is  not  incarabent  on  the  plaintiff  to  prove  the  precise  arooant  of  rent  doe» 
it  being  laid  in  the  declaration  under  a  videlicet ;-^^nd  an  arrangement  between  the  parties  re- 
specting the  sale  of  the  goods  seised,  althoogh  after  the  distress,  does  not  direst  the  tenant  of 
his  right  of  action. 

(«)  See  the  report  of  the  proceedings  that  took  place  at  Nisi  Prim 
in  this  case,  1  Carr.  N.  P.  C.  23    Sec  vAwanie,  Vol.  VII.  36. 
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Ifig^       The  first  count  of  the  declaration  stated,  that  the  plaintiff; 
before  the  committing  of  the  grievance  thereinafter  men- 
tioned,  held  and  enjoyed  a  certain  messuage  and  premises 
situate,  &c.  as  tenant  thereof  to  the  defendants,  under  and 
by  virtue  of  a  certain  demise  before  then  made  by  them 
to  him ;  and  assigned  for  breach,  that  the  defendants,  not 
regarding  the  statute  in  such  case  made  and  provided,  but 
contriving,  &c.  to  harass  and  oppress  the  plaintiff*,  whilst 
he  so  held  and  enjoyed  the  premises  as  tenant  thereof  to 
the  defendants,  to  wit^  on,  &c.  wrongfully  and  injuriously 
seized,  took,  and  distrained  the  plaintiff*'s  goods  then  be- 
ing on  the  premises,  of  the  value  of  300/.,  and  wrongfully 
sold  and  disposed  of  the  same  as  and  for  a  distress,  by  co-^ 
lor  of  the  statute,  for  certain  rent,  to  wii^  the  sum  of  95/.» 
then  pretended  by  the  defendants  to  be  due  to  them  for 
the  demised  premises;  whereas  in  fact,  at  the  time  of  mak- 
ing the  distress  and  sale,  the  said  rent  was  not  in  arrear  or 
due  to  the  defendants  in  respect  of  the  aforesaid  premises. 
The  second  count  stated,  that  the  defendants  falsely  pre- 
tending that  95/.  was  due  from  the  plaintiff*  to  them,  as 
and  for  the  rent  of  the  premises,  seized  other  goods  of  the 
piafntiff*  of  the  value  of  300/.,  as  a  distress  for  the  sum  so 
pretended  to  be  due  and  in  arrear  as  last  aforesaid,  and 
under  that  pretence  also  wrongfully  and  unjustly  sold 
and  disposed  of  the  said  last  mentioned  goods;  whereas  in 
fact,  at  the  time  of  making  the  distress,  a  small  part  only, 
to  wit  J  the  sum  of  1/.  3s.  so  pretended  to  be  in  arrear,  was 
due  fVom  the  plaintiff*  to  the  defendants  for  the  rent  of  the 
premises.  The  third  count  stated^  that  a  certain  sum,  to  witf 
the  sum  of  1/.  3^,,  and  no  more,  was  due  and  in  arrear  from 
the  plaintiff* to  the  defendants ;  that  they  had  taken  and  dis- 
trained certain  goods  of  his,  of  much  greater  value  than  the 
amount  of  the  said  last  mentioned  arrears  of  rent;  when,  at 
the  time  of  the  taking  of  the  distress,  one  hundredth  part  of 
the  goods  was  of  sufiicient  value  to  have  satisfied  the  last 
mentioned  arrears  of  rent,  and  costs  and  charges  of  the  dis- 
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Tbe  fourth  count  was  in  trover.    The  defendants       ^  1884- 
pleaded  .^  Not  guilty. 

At  the  trial  of  the  cause,  before  Mr.  Justice  Bnrraugk^  at 
W^ttmingter^  at  the  Sittings  after  the  last  Term,  the  defend- 
nitB  daimed  05/.  from  the  plaintiff  for  rent ;  and  it  was  pror- 
mI  that  on  the  broker's  going  to  distrain  for  that  sum,  the 
piRifitHF  said  that  he  had  paid  gTonnd*rent  to  the  amount 
of  121.  10«.,  so  that  82/.  IO9.  only  remained  due  to  the  de- 
fendsDts;  that  the  broker  then  required  the  receipts  for 
the  ground-rent  to  be  given  to  him,  and  said  that  those 
pajrments  should  be  deducted  from  the  rent;  that  the  plain- 
tiff refused  to  produce  them,  in  consequence  of  which,  the 
distress  was  made;  that  the  broker  merely  took  an  inven* 
tory,  and  continued  in  possession  at  the  request  of  the 
plaintiff,  but  that  the  goods  were  not  sold  or  removed  from 
the  premises,  and  that  the  balance  due  from  the  plain- 
tiff to  the  defendants  for  rent  was  afterwards  adjusted. 
Under  those  circumstances,  the  jury  found  a  verdict  for  the 
plaintiff,  damages  l^r.,  and  the  learned  Judge  certified  that 
they  did  not  amount  to  40«.  in  order  to  deprive  him  of  his 
costs. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  nisi^  that 
this  verdict  might  be  set  aside,  and  a  nonstHt  entered,  or  a 
new  trial  granted ;  and  submitted,  that  as  the  plaintiff's 
goods  were  not  sold  or  removed  from  the  premises,  that 
the  first  and  second  counts  of  the  declaration  could  not  be 
supported,  as  they  alleged  a  sale  which  bad  not  been  prov- 
ed; and  that  the  last,  being  founded  in  trover,  could  not  be 
maintained  in  an  action  for  an  excessive  distress;  and  con- 
sequently that  the  third  count  only,  (if  any),  could  at  all 
meet  the  plaintiff's  case.  He  submitted,  ^r«/,  that  as 
the  plaintiff  had  therein  alleged  that  no  mare  than  1/.  3s. 
was  due  from  him  to  the  defendants  for  rent,  yet  that 
it  was  a  material  allegation,  although  that  sum  was  laid 
under  a  videlicet^  and  therefore  that  the  plaintiff  should 
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1884^ 


have  proved  that  such  a  sum  only  was  due  and  in  arrear 
from  him  to  the  defendants,  or  that  at  all  events  he  should 
have  shewn  the  amount  of  the  rent  actually  due,  which  ap- 
peared to  amount  to  82/.  \0s»  Secondly^  that  this  action 
could  not  be  sustained, as  the  distress  was  never  completed, 
as  the  property  should  either  have  been  removed  from  the 
premises  or  sold,  to  satisfy  the  terms  of  the  statute ;  in- 
stead of  which,  the  distress  was  afterwards  withdrawn  on 
an  arrangement  being  entered  into  between  the  parties. 


y 


Lord  Chief  Justice  GiFF0RD.-..0n  the  statement  of  the 
facts  under  which  this  action  was  brought,  it  is  clear  that 
it  ought  not  to  be  encouraged,  and  the  jury  appear  to  ha?e 
been  of  the  same  opinion  by  finding  damages  for  the  plain- 
tiff to  the  amount  of  one  shilling  only.    But  the  sole  ques- 
tion now  is,  whether  the  action  could  be  sustained  on  the  evi- 
dence as  given  at  the  trial.    It  has  been  objected  by  my  Bro* 
ther  Faughan,  in  the  first  place,  that  there  is  a  variance 
between  the  allegation  contained  in  the  third  count  of  the 
declaration,  and  the  proof  given  in  its  support*     It  was 
therein  stated,  that  \L  Ss.  and  no  more  was  due  from  the 
plaintiff  to  the  defendants,  and  that  they  had  distrained  for 
a  much  larger  sum.   It  was  not  incumbent  on  the  plaintiff  to 
prove  that  the  sum  really  due,  was  the  precise  amount  as  stat- 
ed in  the  declaration.     On  his  proving  that  a  smaller  sum 
was  due  than  that  for  which  the  defendants  distrained,  it 
would  have  been  sufficient  to  haveenabled  him  to  support  the 
action.  The  defendants  contended  that  95/.  was  due,  and  evi- 
dence was  given  that  that  sum  was  distrained  for.     None, 
however,  wasaidduced  to  shew,  that  l/.3«.  only  was  in  arrear, 
but  it  appeared  that  the  plaintiff  had  paid  ground^reuts 
which  reduced  the  rent  actually  due  to  the  defendants  to 
B21. 10«.     It  does  not  appear  to  me  to  be  incumbent  on  a 
tenant  to  produce  receipts  for  the  ground -rent  paid  by  him; 
but  if  it  were,  it  would  have  been  a  question  for  the  jury, 
as  well  as  whether  the  defendants,  under  the  circumstances. 
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Iiad  acted  vexatioosly  or  not.  On  their  own  shewinf^^,  it  .^^ 
appears  that  they  distrained  for  06L  when  82^  10«.  only 
was  actually  due.  But  no  imputation  whatever  can  be  cast 
OB  them,  although  it  has  been  suggested  that  their  character 
will  suffer,  if  this  action  can  be  supported.  Another  ground 
bas  been  relied  on,  viz.  that  the  subsequent  arrangement 
between  them  and  the  plahitiff*  was  an  answer  to  the  ac- 
tion,  but  I  am  of  opinion  that  it  was  not.  The  action  was 
foQQded  on  the  defendants  having  distrained  for  more  rent 
than  was  actually  due  to  them  from  the  plaintiff*;  that  too 
was  purely  a  question  for  the  jury,  unless  the  agreement 
ezonorated  the  defendants  altogether,  so  as  to  operate  as 
an  accord  and  satisfaction ;  for  if  the  distress  were  exces- 
sive in  the  first  instance,  and  the  defendants  had  returned  all 
its  proceeds  to  the  plaintiff*,  still,  at  common  law,  he  would 
not  be  barred  from  his  right  of  action.  I  fully  approve  of 
the  certificate  granted  by  the  learned  Judge  at  the  trial,  and 
think  no  sufiicient  ground  has  been  stated  to  the  Court 
for  obtaining  a  rule  for  a  nonsuit,  or  to  induce  them  to  grant 
a  new  trial. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  there  is  no  weight  in  either  of  the  ob- 
jections which  has  been  now  raised  by  my  Brother 
Vamghan;  and  as  both  the  points  taken  by  him  have  been 
so  fully  gone  into  by  my  Lord  Chief  Justice,  I  need  only 
observe  that  the  character  of  the  defendants  can  receive  no 
injury  whatever,  and  that  appears  to  be  manifest  by  the 
amount  of  the  damages  found  by  the  jury. 

Mr.  Justice  Burrouoh. If  it  had  been  possible,  1 

should  have  nonsuited  the  plaintiff*  at  the  trial,  but  the  ques- 
tion depended  on  contradictory  fiicts,  and  I  am  now  clearly  of 
opinion  that  there  was  no  ground  whatever  for  a  nonsuit. 
Tbejury  were  of  opinion  that  the  action  was  vexatious  and 
improperly  brought,  as  they  only  found  damages  to  the 
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amouDt  of  one  sbilliiig.  With  respect  lo  the  ob^ectioD  which 
has  been  raised  as  to  the  form  of  the  third  count,  there  seems 
to  me  to  be  no  question,  as  the  sum  stated  to  be  in  arrear 
was  laid  under  a  videlicet^  and  it  was  not  incumbent  on  the 
plaintiff  to  bavife  proved  the  precise  sum  due  froQi  him  to  the 
defendants  for  ren^  but  only  that  a  smaller  sum  was  do^ 
than  that  for  which  they  distrained.     On  proof  of  th^ 
subsequent   arrangement   having    been  entered  into  be* 
tween  the  parties,  I  waiEi  inclined  to  nonsuit  the  plaintiff; 
but  the  notice  of  distress  was  afterwardis  given  in  evidence, 
in  which  the  defendants  claimed  95/.  for  rent  due  to  them, 
and  under  which  the  broker  entered  and  took  an  inventory 
of  the  goods,  and  I  think  there  need  not  be  a  sale  to  satisiy 
the  terms  of  the  statute.    After  the  arrangement  had  been 
made,  and  the  distress  withdrawn,  ho  man  of  honour  or 
principle  would  have  brought  an  action  of  this  description. 
The  character  of  the  defendants,  therefore,  is  by  no  means 
impeached;  they  are  well  known  to  be  most  respecte* 
Ue  persons:— .still,  however,  in  point  of  law,  the  plain- 
tiff has  a  right  to  sustain  this  action. 

Rule  refused  (a). 


"(a)  See  Willonghby  v.  Baekhofue,  2  Barn.  &  Cress.   821.   S.C 
4  Dow.  &  Ryl.  539. 


Saturday, 
Jan.  lAth. 


COKBOLD  V.  CaSTON. 


Where  the  mas-  J  HIS  was  an  ^cixon  o(  ossumpsitj  brougfht  to  rccover  dam- 
entered  intol  ^S^  sustained  by  the  plaintiff,  in  consequence  of  the  breach 
parol  agree-       of  an  agreement  entered  into  by  the  defendant  as  master 

ment  to  carrj 

the  plaintiff's  corn  from  A,  to  B„  and  that  after  having  delivered  it  there,  he  would  prooted 
to  C.  and  fetch  a  cargo  of  coals,  which  he  would  bring  back  and  deliver  to  the  plaintiff  at  A* 
at  a  certain  price  prr  chaldron: — Held,  that  this  was  not  a  contract  or  agreement  for  the  sale 
of  goods,  within  the  provisions  of  the  statute  «9  Cixr,  2,  c.  3,  s.  17, 
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a  Tenel,  for  not  sailing  from  Ip$u>ick  to  /Atl/,  as  soon  as  j^t*- 
he  oi^ht  to  have  done,  and  conveying*  the  plaintiff's  com 
Id  the  lAtter  port,  where  having  delivered  it^  he  was  to  pro- 
ceed to  Btyih  in  Jforthumberlandf  and  there  procure  and 
Aip  a  Cargo  of  Cowper  Main  coals,  and  deliver  them  to 
die  phinfiff  at  Ipswich^  at  the  rate  of  twenty-nine  shillings 
pet  chaldron,  to  be  paid  for  on  delivery.  The  first  six 
eolHits  of  the  declaration  were  foanded  on  the  contract  to 
emry  the  com.  The  seventh  stated,  that  the  defendant 
mderlook  to  carry  the  plaintiff's  com  from  Ipswich  to 
SMf  and  that  after  having  delivered  it  there,  he  would 
proceed  from  thence  to  Bfyth^  from  which  port  be  would 
feteh  a  cargo  of  Cowper  Main  coals,  and  deliver  them  to 
Ae  plaintiff  at  Ipswickf  at  the  rate  or  price  of  twenty-nine 
sbilKngB  per  dialdron;  and  assigned  for  breach,  that  al- 
Aoegh  the  plaintiff  shipped  the  com  to  he  so  conveyed 
by  the  defendant  to  Hullj  yet  that  he  did  not  proceed  to 
m^A  and  fetch  therefrom  a  cargo  of  Cowper  Main  coals, 
and  deliver  the  same  to  the  plaintiff  at  Ipswich.  The 
eighth  count  was  nearly  similar  in  terms  to  the  seventh ;  and 
the  ninth  stated,  that  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant  had  bargained  and  agreed  to  buy 
of  him  a  certain  quantity  of  coals,  which  the  defendant  had 
undertaken  to  fetch  from  Blyth  in  a  certain  vessel  of  bis,  and 
deliver  the  same  to  the  plaintiff  at  Jjp^ioicA,  at  twenty-nine 
shillings  per  chaldron,  to  be  paid  by  the  plaintiff  io  the  de- 
fendant;  assigned  for  breach,  that  the  defendant  would  nei- 
ther fetch  nor  del  i ver  them.  To  these  were  added  the  com- 
mon money  counts ;  and  the  defendant  pleaded  the  general 
issue. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  Ouildhall, 
at  the  sittings  after  the  last  Term,  it  appeared  that  the  de- 
fendant, being  master  of  a  brig  lying  at  Ipswichi  verbally 
agreed  with  the  plaintiff,  that  if  he  would  ship  forty  quar- 
ters of  corn  on  board  the  defendant's  vessel,  he  would  sail 
with  it  dkectly  for  Hnll^  and  wait  for  no  one ;  and  that  having 
delivered  it  there,  he  would  proceed  to  Blytht  and  fetch  a 
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j[^^  cargo  of  C&wper  Main  coals,  which  he  would  bring  back 
and  deliver  to  the  plaintiff  at  Ipswichj  at  the  rate  of  twen-* 
ty-nine  shillings  per  chaldron.  For  the  defendant,  it  was 
proved,  that  he  was  prevented  from  sailing  with  the  corn 
immediately  for  Huttf  or  as  soon  as  he  otherwise  might 
have  done,  by  stress  of  weather.  The  plaintiff  then  rested 
his  case  on  the  seventh,  eighth,  and  ninth  counts  of  the 
declaration,  as  to  the  defendant's  not  proceeding  to  Blyihf 
and  bringing  back  the  coals:  to  which  it  was  answered, 
that  as  there  was  no  memorandum  or  ag^ement  of  the 
terms  of  the  contract  in  writing  it  was  void,  as  falling  with- 
in the  1 7th  section  of  the  statute  of  frauds.  It  was  then 
proved  that  the  defendant  said  **  he  could  take  coals,"  and 
that  he  offered  to  bring  them  for  the  plaintiff  from  Bfytk 
to  Ipswich^  at  the  rate  of  twenty-nine  shillings  per  chal- 
dron: ..when  it  was  again  objected  for  the  defendant,  that 
this  action  could  not  be  maintained ;  and  the  case  of  Oor- 
buit  V.  Watson  (a)  was  relied  on,  where  a  parol  contract 
for  the  sale  of  a  certain  quantity  of  flour  to  be  prepared 
and  shipped  within  a  given  time,  was  held  to  fall  within 
the  provisions  of  the  statute. 

The  learned  Judge  being  of  opinion  that  that  case  did 
not  apply,  as  the  flour  was  in  the  hands  of  the  sellers  at 
the  time  of  the  contract,  whilst  here,  there  was  no  actual 
contract  for  the  sale  of  the  coals,  but  merely  an  agreement 
for  fetching  and  delivering  them  at  a  certain  price,  and 
the  defendant  himself  was  to  procure  or  purchase  them  at 
JS^M;.. the  jury,  under  his  direction,  found  a  verdict  for 
the  plaintiff  on  the  seventh,  eighth,  and  ninth  counts  of 
the  declaration ;  and  it  having  been  proved  that  he  had 
been  obliged  to  purchase  other  coals  at  a  loss  of  15/.  in 
difference  of  price,  the  verdict  was  taken  for  that  sam. 
Leave,  however,  was  reserved  to  the  defendant  to  move 
to  set  it  aside,  and  that  a  nonsuit  might  be  entered,  in  case 

(a)  5  Bam.  &  Aid.  613;  S.  C.  l  Dow.  &  Ryl.  819. 
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tbe  Court  should  be  of  opinion  that  under  the  circum-       J2^ 
stances,  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Serjeant  Pell  now  moved  accordingly,  and  ton^ 
tended,  that  as  this  was  a  contract  by  the  defendant  to  de- 
liver coals  at  a  certain  price,  and  no  written  agrreement  or 
ineamtapdnm  had  been  entered  into  at  the  time,  and  as  no 
pari  of  the  coals  had  been  delivered,  nor  any  earnest  or 
pari  payment  made,  it  fell  expressly  within  the  provisions 
of  the  statute.  The  agreement  was  substantially,  and  in 
efleet,  a  contract  for  the  sale  of  coals  from  the  defendant 
to  the  plaintiff  at  a  stipulated  price,  and  to  be  paid  for  on 
delivery;  and  if  the  former  had  purchased  the  coals  at 
BIftk  and  brought  them  to  Ipswich^  and  the  plaintiff  had 
refoeed  to  pay  for  them,  he  would  only  have  to  prove  the 
delivery  and  price  agreed  on,  to  render  the  plaintiff  liable 
for  their  amount.  This  case  therefore  in  principle^  as  well 
as  circamstances,  fidls  within  that  of  GarbtUt  v.  WcUson^ 
where  the  flour  was  not  prepared  at  the  time  of  tbe  bar- 
gain, so  as  to  be  capable  of  being  inunediately  delivered  to 
the  purchaser,  and  Mr.  Justice  Bay  ley  there  said  (a),  ^  this 
was  substantially  a  contract  for  the  sale  of  flour,  and  it 
aeems  to  me  immaterial,  whether  the  flour  was  at  the  time 
ground  or  not.''  So,  here,  the  contract  was  in  substance 
for  asaleof  ceals^  and  it  matters  not  whether  they  were 
ready  at  the  time,  or  at  tbe  pit's  mouth ;  and  although  it 
may  be  said  that  this  amounts  to  more  than  a  mere  con- 
tract for  coals,  as  tbe  fetching  and  delivery  of  them  were 
engrafted  on  it,  yet  it  would  not  take  it  out  of  the  ordina- 
ry cases  provided  for  by  tbe  statute ;  and  if  it  were  held 
otherwise,  its  effect  might  be  evaded  altogether.  At  all 
events,  the  ninth  count  of  the  declaration  is  so  framed 
as  to  bring  the  case  expressly  within  the  meaning  of  the 
statute,  as  it  is  founded  on  an  express  contract  of  bargain 
and  sale. 

(a)  ^  Barn  k  Aid.  6 15. 
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1824.^  Lord  Chief  Juslice  Giffordw 1  am  of  opinion  thai 

case  does  not  fall  within  the  scope  or  provisions  of  the 
statute.  This  was  not  a  contract  by  the  defendant  tosdl 
eoals  to  the  plaintiff,  but  to  provide  ihem  for  him  at 
Bfythf  and  afterwards  bring  and  deliver  them  to  the 
plaintiff  at  Ipswich.  If  no  coals  could  have  been  pco- 
cored  at  Blythj  it  is  quite  clear  that  the  plaintiff  coald 
.  not  have  maintained  an  action  ag^nst  the  defendant  (br 
goods  bargained  and  sold,  or  for  a  breadi  of  contract 
in  not  delivering  them.  The  contract  was  founded  on  ihft 
purchase  of  coals  at  Bhfth  by  the  defendant  himself  bo^ 
there  was  none  whatever,  that  he  would  sell  them  to  thB 
plaintiff;  or,  in  other  terms,  the  defendant  contracted  lo 
fetch  coals  from  j?i^i^  and  afterwards  carry  tliemtoi/»M|idl^ 
and  there  deliver  them  to  the  plaintiff  at  a  certain  pnet. 
This  therefinre  distinguishes  this  case  from  all  those^  when 
ther^  has  been  a  sale  by  the  vendor  himself.  1  thevefon 
think,  that  the  learned  Judge  was  perfectly  right  in  ove^ 
ruling  the  objection  made  at  the  trial, and  conse^eotly  tbrt 
this  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Park. I  am  of  the  same  opinion.    Tbii 

was  not  a  contract  for  sale,  nor  did  the  defendant  undc^ 
take  to  bring  coals  to  the  plaintiff  at  all  events,  bnt  trrly 
to  procure  or  fetch  them  from  Blyth.  If  on  his  arrivri 
there,  he  discovered  that  none  could  be  procured,  no  actios 
could  be  maintained  against  him. 

Mr.  Justice  BuRROticHi. The  defendant  was  preventsd 

from  sailing  from  Ipsujieh^  in  the  first  instance,  by  tem- 
pestuous weather,  and  he  only  agreed,  after  the  ddivery  sf 
the  corn  at  HuU^  to  proceed  to  Blyth  and  fetch  codi 
from  thence,  to  be  delivered  to  the  plaintiff  at  Ipswitk 
The  coals  were  not  the  property  of  the  defendant  at  the 
time  the  agreement  was  made.  The  contract  therefore  m 
far  as  regarded  them  was  altogether  executory.     It  wai 
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Mt  the  ratention  of  the  defendant  to  make  an  express  bar-  ^j?^. 
gaiDy  bnt  merely  to  bring  coals  to  the  plaintiflT  at  i/M-  Cobmld 
wieh^  in  ease  he  coold  procure  them  at  Bfytk.  Castov. 


Rale  refosed. 


Spbach  v.  Sladb.  &tMnl«r, 

jM.84t*. 


Where  the 


BHwu  Serfeant  Batanquei  moved  to  enter  op  satisfaction 
on  the  jodgment  roll  in  this  canse,  on  an  affidavit  of  the  de-  p^^  obtmin- 
iBodaaf  s  attorney,  that  the  plaintiff,  in   1802,  obtained  agunit  the  de- 
jndgment  against  the  defendant  in  an  actionof  debt,  for  ^^^*°^J^ 
400L;  and  that,  in  1806,  the  former  had  received  825/.  15«.  wu  tttUfied  in 


fhm  the  latter  m  fall  satisfaction  of  his  demand,  and  that  l^^^M 


tte  plaintiff  had  then  accoanted  with  the  defendant's  at-  intetute  in 
toney  for  that  saro.    But  it  appearing  that  the  plaintiff  would  not  ai- 
hftd  died  intestate  three  years  since,  and  that  no  letters  of  i<^  M^^ction 

''  to  be  entered 

administration  had  been  taken  out ..  on  the  roll  on 

en  efidevit  of 
the  defendent's 

The  Court  held,  that  as  satisfiiction  had  not  been  enters  {'^^'['^[i^b'ti 

ed  at  the  time,  the  sum  in  question  was  received,  it  was  received  from 

necessary  that  general  letters  of  administration  should  be  ^  certahTsam 

obtained,  before  an  application  of  this  description  could  be  ^^  ^^^  Mtitfac- 

■^■^  ■^  tionofbisde* 

made.  mand,  it  ap* 

peering  that  ad* 
miniitration 

The  learned  Serjeant  therefore  took  nothing  by  his  mo-  had  not  been 

taken  oat  to 
•••■•  the  plaintiff'! 

effiecti. 


VOL.  VlIK  H  H 
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^«*»^*»^      .  DiLLAMORE  t?.  CaFON. 

•/an.  24fA« 

The  Court  will  JMr.  Serjeant  Vaughan^  having,  in  the  last  Term,  oblain- 

slTt^asldo  itule^  ^  ^  '"'®  ^**''  *^  ®°*®''  *^  suggestion  on  the  roll,  in  order  to 
onasoggestioq,  deprive  the  plaintiff  of  his  costs,  under  the  Southwark 

of  discossioD,  Court  of  Requests  act,  22  Oeo.  2,  c.  47,  s.  6,  and  which 
thcpirtiesomit-  the  Court  after  argument  and  deliberation  discharged,  on 
claosoofaiMr-  the  grouud  that  both  the  plaintiff  and  defendant  should 
ticolar  statate    jj^^^  |j^,^  resiani  within  the  jurisdiction  of  that  Court  (a): 

which  might  the  learned  Serjeant  on  the  first  day  of  the  present  Term, 

the^jodfiment  <^ppli^^  ^  have  that  rule  rescinded  or  discharged,  on  the 

or  deciiioD  of  ground  that  the  statute  82  Oeo.  2,  c  6,  which  was  intii 

•Qch  clause'  tuled  an  act  to  explain  and  amend  the  22  Oeo.  52,  c  47, 

shoaid  have  ^j  ^,^g  passed  for  the  purpose  of  extendinir  the  powen 

been  presented         ,  ■;.  -,  ,  /.. 

to  their  notice  and  provisiotts  of  that  act,  to  such  part  of  the  eastern 
roie^wai'dV'^  half  of  the  hundred  of  Brixton^  as  was  not  included  in 
cussed.  that  act; -I- and  which  had  not  been  cited  or  referred  to 

in  the  argument,  or  adverted  to  by  the  Court  in  deli- 
vering their  judgment,  was  express  to  shew  that  a  de* 
fendant  was  entitled  to  a  suggestion  to  deprive  the  plain- 
tiff of  his  costs,  although  the  latter  might  not  reside  with- 
in the  jurisdiction  of  that  Court  (b). Besides,  the  32  Oeo. 

2,  c.  6,  not  only  expressly  refers  to  and  recites  the  22 
Geo.  2,  G.  47,  but  the  provisions  of  that  statute  aie  re- 


(«)  See  ante,  429. 
(&)  The  S%Gto%c.  6,  after  reciting  the  %%  Oeo,  %  c.  47»  and  <'  that 
it  had  been  found  by  experience  that  the  execution  thereof  had  been 
of  great  benefit  and  advantage  to  the  several  tradesmen,  artificen» 
manufactorsy  and  other  persons  living  within  the  said  town  and  boroagb, 
and  the  several  parishes,  precincts  and  liberties  mentioned  in  the  said 
act*  but  that  some  doubts  having  arisen  whether  any  person  or  persons 
inhabiting  within  the  said  limits*  and  indebted  to  persons  who  did  not 
live  within  the  same,  were  subject  to  the  jurisdiction  of  the  said  Court: 
and  that  it  would  be  of  great  advantage  to  the  several  tradesmen,  arti- 
ficers, manuiactors,  and  other  persons  living  and  residing  within  the 
levera]  parishes  of  Strtatlwm,  Ckphanh  and  CmnberweU,  and  the  mt- 
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enacted  by  the  2d  sectioQ  of  the  32  Oeo.  2  (a).    The  late        J^ 
slatate  4  Creo.^  c*  123,  canDot  operate  id  the  present  case, 

Bor  olHmiekmih  io  the  parish  of  St.  PmU,  Dgptfordp  iu  the  couuty  of 
Sitmyp  being  the  remaUiing  part  of  the  eastern  half  of  the  hundred  of 
Brixton,  which  was  not  included  in  the  said  act,  if  the  said  act  were  ex- 
tended to  the  said  parishes  and  manor:  It  was  enacted  by  the  Ist  section, 
^thatftom and  after  the  5thda^ofilpri4 1759,  all  persons  what&oeven  in- 
babituig  within  the  limits  of  thejurisdiction  ofthe  said  Court  of  Requests, 
dKmld  be»  and  were  thereby  declared  to  be  subject  to  the  process  and 
jariadiction  of  the  said  Court,  constituted  by  the  22  Geo.  9,  c.  47*  for 
any  debt  or  debts  by  them  or  any  of  them,  then,  or  at  any  time  or 
times  thereafter,  owing  to  any  person  or  persons,  bodies  politic  or  cor- 
pontes  not  exceeding  the  sum  of  forty  shillings,  aUkouffh  the  plaitUiff 
or  piaintiA  suing  out  such  process  should  not  inhabit  or  reside  witliin  the 
said  borongh  of  Souihwork,  or  any  of  the  parishes  mentioned  in  the 
snd  recited  act,  or  the  liberties  or  precincts  thereof ;->«ny  thing  in 
the  said  former  act  contained  to  the  contrary  notwithstanding." 

(«)  By  which  it  was  enacted,  **  that  from  and  after  the  said  dth  day 
oiAprU,  1769»  the  said  act  made  in  the  %2  Geo,  2,  intituled  an  act  for 
the  more  easy  and  speedy  recorery  of  small  debts  within  the  town  and 
boroQgh  of  Sonthwarh,  and  the  several  parishes  of  St,  Saviour;  St, 
Mmnff  at  Newington;    St,  Mary  Magdaieup  Bemumdsey;    Christ 
Chmrdk;  St.  Mary,  Lambeth;  and  St.  Mary  at  Rotherhithe,  in  the 
.  coonty  otSurreyt  and  the  several  precincts  and  liberties  of  the  same, 
with  the  explanation  and  amendment  thereof,  therein  before  enacted, 
and  all  the  powers,  directions,  punishments,  penalties,  forfeitures,  pro- 
visoes, matters,  and  things  in  the  said  act  contained,  should  extend, 
and  were  thereby  extended  to,  and  should  take  effect,  operate,  and  be 
executed,  with  respect  to  the  several  parbhes  of  Slreatham^  Clapham^ 
and  Cttw^erwellt  and  the  manor  of  Hateham,  in  the  parish  of  St,  Paul, 
Deptford,  iu  the  county  of  Surrey,  being  the  remaining  part  of  the 
eastern  half  of  the  himdred  of  Brixton,  which  was  not  included  in  the 
said  act,  and  to  all  the  resiants,  inhabitants,  and  persons  renting  or 
keeping  any  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood  within 
the  said  parishes  and  manor,  and  to  all  other  persons,  iu  such  and  the 
same  manner,  and  as  fiilly  and  effectually  to  all  intents  and  purposes 
whatsoever,  as  if  the  said  parishes  and  manor  were  part  of  the  said  town 
or  Ixwough  oiSouthwarh,  or  as  if  tlie  said  powers,  directions,  punbh- 
nenta,  penalties,  forfeitures,  provisions^  matters,  and  things,  were  there- 
in re-enacted  with^  respect  and  in  relation  to  the  said  parishes  and 


♦! 
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I8g4'  as  it  was  passed  since  the  cause  of  action  arose.  Asf 
therefore,  by  the  statute  82  Geo.  2,  c.  6,  it  is  sufficioil 
if  the  debtor  alone  live  within  the  jurisdiction  of  the  Souih- 
wark  Court  of  Requests ;  the  defendant  is  at  all  events 
entitled  to  have  execution  suspended,  which  will  be 
otherwise  issued  against  him;  and  more  particularly  so,  as 
the  statute  32  Geo.  2,  was  not  presented  to  the  notice  of 
the  Court,  before  or  at  the  time  of  their  coming  to  the  con- 
clusion they  did. 

Lord  Chief  Justice  GiFPORD. The  effect  of  this  motioD 

is  to  open  and  re*discuss  a  judgment  which  was  pro- 
nounced by  the  Court  in  the  last  Term.  The  ground  of 
the  original  application  depended  entirely  on  the  con- 
struction of  the  Southwark  Court  of  Requests  acts.  That 
motion  appears  to  have  been  deliberately  discussed;  and 
the  Court,  after  having  taken  time  for  consideration,  pro- 
nounced its  decision.  There  would  be  no  end  of  discus- 
sion, if  a  rule  could  be  again  opened  after  the  Court  has 
expressly  decided  upon  it;  and  speaking  for  myself  1 
should  not  be  inclined  to  open  a  rule,  although  the  Court 
might  have  erred  in  its  judgment,  for  it  cannot  be  always 
infallible.  Besides,  the  46  Geo.  3,  expressly  refers  to 
the  32  Geo.  2,  and  it  must  therefore  be  assumed,  that 
that  statute  came  under  the  consideration  of  the  Court 
If  not,  the  parties  must  now  abide  by  the  consequences, 
and  suffer  jfrom  their  owti  negligence  in  not  having  folly 
instructed  counsel,  when  the  application  on  the  part  of  the 
defendant  was  first  made. 

Mr.  Justice  Park. I  am  of  the  same  opinion.     It 

would  be  highly  dangerous  if  an  application  of  this  de- 
scription were  allowed.  The  cause  was  originally  tried 
before  me  after  the  last  Easter  Term,  and  if  the  defendant 
had  then  applied  for  a  certificate  I  should  have  granted  it; 
instead  of  which,  he  came  to  the  Court  by  motion  in  the 
last^Term,  to  deprive  the  plaintiff  of  his  costs,  under  the 
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vUtate  22  Geo.  %  c.  47,  and  even  after  that  motion  had 
been  discuased,  and  the  Court  bad  decided  against  him, 
be  applied  for  a  certificate,  which  was  of  coarse  refused,  he 
bariiig  preyiously  made  his  election.    The  Court,  after  ar- 
gwnent,  fully  considered  the  case,  and  I  believe  all  the 
elaoses  of  the  different  statutes,  with  reference  to  the  point 
in  question,  were  carefully  looked  into  and  examined,  and 
the  judgment  was  pronounced  on  a  point  which  had  been 
bat  slightly  touched  on  in  the  course  of  the  argument,  viz. 
that  under  the  provisions  of  the  Souikwark  Cou  rt  of  Requests 
acta,  both  the  plaintifi*and  defendant  must  be  resiant  with- 
in the  jurisdiction  of  that  Court;  and  although  the  late 
Lend  Chief  Justice  was  not  present  at  the  time  of  the 
diMnssion,  be  expressed  his  concurrence  in  the  opinion  to 
whidi  we  ultimately  came.    It  is  at  all  events  an  equita^ 
ble  construction,  that  both  parties  should  reside  within  the 
jurisdiction  of  an  inferior  Court,  if  it  be  not  negatived  by 
statute.    If  parties  do  not  fully  instruct  counsel  as  they 
ought,  can  it  be  endured,  that  after  the  Court  has  exercised 
anbonest  discretion,  it  must  be  called  on  again  to  overturn 
its  own  decision  f  If  there  has  been  any  oversight,  this  case 
may  be  canvassed,  and    the  propriety  of  our  decision 
doubted,  when  a  similar  question  may  next  arise.    The 
negligence  in  not  sufiiciently  instructing  counsel  is  clearly 
attributable  to  the  parties  themselves. 
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Mr  Justice  Burrough  concurred. 


Rule  refused  (a). 


Mr.  Justice  Park  addressing  himself  to  Mr.  Serjeant      Monday^ 
Vhughan^  on  this  day  observed,  that  since  he  had  made  the  ^^'^' 


(«)  See  Brooks  y.  Weston^  ante^  87*  where  the  Court  ordered  a  rulc^ 
improvidently  drawn  up  through  (he  mittake  of  the  officer,  to  be  dii- 
cKtrged  on  terms. 
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I824k^  above  motion,  he  had  careftilly  examined  all  the  statutes  af- 
fecting the  case,  and  more  particularly  so,  that  which  had 
been  stated  to  have  been  overlooked  by  the  Court  in  the  last 
Term.  That  if  their  attention  had  been  then  drawn  to  that 
act,  it  would  not  have  altered  or  affected  their  decisiottt 
as  the  whole  object  of  that,  as  well  as  the  later  acts,  was  to 
extend  the  jurisdiction  of  the  Southtvark  Court  from  thne 
to  time,  and  consequently  that  he  considered  that  the  view 
the  Court  originally  took  of  this  question  was  correct* 


Tne$day,  HARTLEY  V.  StEAD  and  HaWKESWORTH. 

Jan,  97<A. 

Where  tiic      -I-  HE  plaintiff  having  sued  out  a  writ  oi fieri  facias  against 
sheriff;  under  a  the  defendants  in  this  cause,  directed  to  the  sheriff  of  the 

levied  and  told  county  of  Lincoln^  indorsed  to  levy  148/.|  and  under  which 
a  vessel,  the  ^^  {^^  j  scized  a  vessel,  the  joint  property  of  the  defendants, 
of  two  defend-  and  sold  it  for  405/.,  the  surplus  of  which,  after  satisfying  the 
snUsf^ne  the'  plaintiff  his  demand  and  the  expences  of  the  levy,  still  re- 
plaintiff  his  de-  mained  in  his  hands ;  and  there  being  a  dispute  between  the 
peiices  of  the  defendants  as  to  the  amount  of  their  respective  shares  in  the 
levy,  a  surplus  yesscl,  the  sheriff,  on  being  applied  to  by  them  for  the  ha- 

remained  in  ..         .,.,,         /*•, 

hu  hands,  and    laucc  then  remaming  m  his  hands,  offered  to  pay  it  over  to 

du  u^rthei^  ^^^^^^  ^^  ^^^  defendants  who  would  indemnify  him  against 
interesu  in  the    the  claims  of  the  Other;  but  which  they  both  refused  to  do. 

Tessel,  the  sher- 
iff refused  to 

pay  over  such        Mr,  Serjeant  Cross  now  applied  for  a  rule  nwi,  on  be- 

surpl us,  unless      .     ,^    ^    ,        ,       .«,     ,         ■  .    ■      ,  i.i  i 

theonetowhoro   naif  of  the  sheriff,  that  he  might  be  at  liberty  to  pay  the 

wo^M  fndemni-  ^"'^P^"®  '"^^  Court,  to  be  paid  over  to  the  party  applying 
fy  him  against  to  take  it  out,  ou  his  giving  such  an  indemnity  as  thePn^ 
11;:  o£  "'     Aonotary  might  require. 

which  they  both 

refused  to  do ;  the  Court  wolad  not  interfere,  nor  allow  the  sheriff  to  pay  the  money  iolo 

Court,  to  remain   there,  until  an  indemnity  was  given  to  the  satisfaction  of  the  Protbonotvy* 
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But  the  Court  obsenred,  that  there  was  no  precedent  for 
each  an  application.  That  as  the  sheriff  had  levied,  and 
siU  the  joint  property  of  the  defendants,  and  satisfied  the 
(iwitiff's  demand  thereout,  as  well  as  die  expences  at- 
tcikdiiig  the  levy,  it  was  his  duty  to  return  the  surplus  to 
the  defendants.  That  if  the  sheriff  experienced  any  diffi- 
cnlty,  it  was  incident  to  the  execution  of  his  office  as  such. 
That  if  each  of  the  defendants  brought  an  action  against 
hiril  fer  the  balance  remaining  in  his  hands,  he  might  file 
a  bill  of  interpleader;  but  that,  as  he  bad  done  all  the 
Comrt  required  of  him,  and  satisfied  the  terms  imposed 
on  him  as  to  the  execution  of  the  writ,  they  could  not  now 
interfere. 
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The  learned  Serjeant  therefore  took  nothing  by  his  motion. 


Edwards  v.  Bell  and  Others. 


Tuesday, 
Jan.  i7tk. 


Mms  was  an  action  brought  by  the  plaintiff  as  pastor  or      Where  the 
minister  of  a  dissenting  chapel,  at  Grea/ ilfaWoto,  against  senUng  mUiis^ 

ter^  charged  the 
proprietor!  of 
I.  aewipeper«  with  publishing  therein  the  following  libel  tgaintt  hioi,  vis.  "  A  serious  mis- 
itndenUnding  has  recently  taken  place  amongst  the  independent  Dissenters  of  Greol  Mar- 
\m  wnd  their  pastor^  in  consequence  of  some  personal  invectives  publicly  thrown  from  the 
pi9]{Mt  by  the  latter  against  a  young  lady  of  distinguished  merit,  and  spotless  reputation. 
We  understand f  however,  that  the  natter  is  to  be  taken  up  seriously :"— and  the  defend- 
Nil«,-injasCification,  pleaded  that  the  plaintiff,  just  before  liis  preaching  and  delivering  a 
Dertain  discourse  or  sermon  addressed  by  him  as  such  pastor  or  minister  to  a  certain  con- 
gregation of  dissenters  in  a  certain  chapel,  and  that  whilst  he  was  officiating  in  the  said 
:h*pci  as  pastor  or  minuter  spoke  and  published  from  a  certain  part  or  station  of  the 
nud  chapel,  assigned  to  him  as  pastor  and  minister  for  the  preaching  and  delivery  of  the  dis- 
amrae  or  terroony  to  and  in  the  presence  of  the  congregation,  of  and  concerning  one  M.  F«,  these 
caDclalous  words  following:  '*  I  have  something  to  say,  which  I  have  thought  of  saying  for 
oaae  time,  namely  the  improper  conduct  of  one  of  the  female  teachers,  her  name  is  Miss  F. 
ler  eoitdnct  is  a  bad  example  and  disgrace  to  the  school,  and  if  any  of  the  children  dare  ask 
ler  to  go  home,  she  shall  be  turned  out  of  the  school  and  never  enter  it  again ;  Miss  F.  does 
aore  barm  than  good  :** —  and  thereby  gave  great  offence  to  divers  of  the  dissenters,  to  wit, 
•116  A*  B.,  one  C.  D,,  and  one  £.  F.  and  occasioned  a  serions  misunderstanding  amongst  the  dis- 
enters  in  the  declaration  mentioned.  The  jury  having  fonnd  a  verdict  for  the  defendants  on  this 
iles:<-*Held,  on  a  motion  in  arrest  of  judgment,  that  it  was  a  sufficient  answer  to  the  libel  as 
barged  in  the  declaration. 
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the  defendants,  as  printer  and  proprietors  of  J%e  JUner 
newspaper.    The  declaration  contained  four  counts;  the 
first  of  which  stated,  that  the  plaintiff,  before  and  at  the 
time  of  committing  the  several  grievances  by  the  defend" 
ants  as  thereinafter  mentioned,  was,  and  from  thence  hi- 
therto hath  been,  and  still  is^  pastor  and  minister  of  certan 
dissenters  firom  the  Church  of  England  as  by  law  estab* 
lished^  at  Oreai  Jlfarlaw,  in  the  county  of  Buektf  and  at 
such  pastor  or  minister  had  always  behaved  and  eondocl- 
ed  himself^  and  until  the  time  of  committing  the  several 
grievances  by  the  defendants,  was  deemed  and  reputed  to 
behave  and  conduct  himself  well,  decorously,  and  pro- 
perly, and  had  never  been  guilty  or  suspected  to  ha^e  been 
guilty  of  the  misconduct  thereinafter  mentioned  to  have 
been  charged  and  imputed  to  him  by  the  defendants,  or 
any  such  misconduct  whatever,  nor  had  any  misunder- 
standing  then  recently  taken  place  between  the  said  dis- 
senters and  the  plaintiff: — By  means  of  which  said  several 
premises,  the  plaintiff  had,  as  such  pastor  or  minister,  de- 
servedly obtained  the  good  opinion,  respect,  and  confi- 
dence of  the  said  dissenters,  and  other  good  and  worthy 
subjects  of  this  realm,  to  whom  he  was  in  any  wise  known:—. 
Yet,  that  the  defendants  well  knowing  the  premises,  bat 
greatly  envying  the  happy  state  and  condition  of  the 
plaintiff,  and  contriving,  and  wickedly  and  maliciously  in- 
tending to  injure  him  as  such  pastor  or  minister,  and  to 
bring  him  into  public  scandal^  infamy,  and  disgrace,  with 
and  among  the  said  dissenters  and  other  good  and  wor- 
thy subjects  of  this  realm,  to  whom  he  was  in  any  wise 
known,  and  to  cause  it  to  be  suspected  and  believed,  that 
the  plaintiff,  in  abuse  of  his  office,  and  in  derogation  of  his 
character  in  respect  thereof,  had  indecorously  and  impro- 
perly uttered  personal  invectives  from  his  pulpit,  and  that 
thereby  discord  and  ill-will  had  arisen,  and  then  subsistad 
between  the  said  dissenters  and  the  plaintiff,  and  also  to  in- 
duce and  cause  the  said  dissenters  and  other  subjects  I0 
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witMnnr  fhrni  him  their  good  opioioDJ  n»peet,  and  coo-      JBt 
MBmoBfWad  to  stir  up  and  promote  discord  and  ilUwillamong 
Ae  said  dissenters  in  reg^ard  to  the  plaintiff,  and  thereby  and 
etherwise  to  vex,  harass,  and  oppress  him,  as  such  pastor  or 
minister  as  aforesaid,  heretofore,  to  tcrif,  on  the  28th  Aprilf 
1888^  folsely,  wickedly,  and  malicionsly,did  print  and  pab- 
lUbf  and  cause  and  procnre  to  be  printed  and  published, 
in  a  certain  public  newspaper,  called  ^  The  Timen^  of  and 
eeoceming  him  the  plaintiff  as  such  pastor  or  minister 
as  aforesaid,  a  certain  folse,  scandalous,  and  defomatory 
Hbelf  to  the  tenor  and  eflfect  following,  that  is  to  say,  *^  A 
serious  misunderstanding  has  recently  taken  place  amongst 
the  Independent  Dissenters  of  Chreai  Marlcw  (meaning  the 
sud  dissenters),  and  their  pastor  (meaning  the  plaintiff*)f 
hi  consequence  of  some  personal  invectives  publicly  thrown 
finem  the  pulpit  by  the  latter  (again  meaning  the  plaintiff), 
against  a  young  lady  of  distinguished  merit  and  spotless 
reputation.    We  understand,  however,  that  the  matter  is  to 
be  taken  up  seriously.    Bucks  Chronicle  J'    The  three  re- 
maining counts  set  out  the  libel  in  part  and  in  whole,  and 
wifli  different  innuendoes. 

The  defendants  pleaded,  Jirsi^  Not  guilty*    Seeandfyf 
that  before  and  at  the  time  of  the  speaking  and  publish- 
ing the  several  scandalous   words    by  the  plaintiff  as 
thereinafter  mentioned,  one  Margaret  Fair  did   assist 
in  the  management  and  conduct  of  a   certain   Sunday 
School,  and  was  a  person  of  distinguished   merit    and 
spotless  reputation ;  that  the  plaintiff  well  knowing  the 
premises,  before  the  several  times  of  printing  and  publish- 
ing, and  of  causing  to  be  printed  and  published  the  seve- 
ral supposed  libels  by  the  defendants,  as  in  the  declaration 
mentioned,  to  wit,  on  the  6th  Aprils  18S3,  at  Oreat  Mar^^ 
low  aforesaid,  just  before  his  preaching  and  delivering  a 
certain  discourse  or  sermon,  then  and  there  by  him  as  such 
pastor  or  minister,  as  in  the  declaration  mentioned,  address- 


470  CA868  III  HftARY  TBRM, 

2^^  ed  and  preached  to  a  certain  congregation  of  the  said  dis- 
senters then  and  there  assembled,  for  the  purpose  o^ 
(amongst  other  things),  hearing  the  said  discourse  or  ser- 
mon, in  a  certain  chapel,  and  whilst  he  the  plaintiff  was 
officiating  in  the  said  chapel  as  snch  pastor  or  minister  as 
aforesaid,  spoke  and  published  from  a  certain  part  or  sta- 
tion in  the  said  chapel,  then  and  there  assigned  to  him  as 
such  pastor  or  minister,  for  the  aforesaid  preaching  and 
delivery  of  the  said  discourse  or  sermon,  and  to  and  in 
the  presence  of  the  said  congpregation,  of  and  concerning 
the  said  Margaret  Fair^  these  scandalous  words  follow- 
ing, that  is  to  say,-.*' I  (meaning  himself  the  plaintiff)  have 
something  to  say,  which  I  (ag^in  meaning  himself  the  plain- 
tiff,) have  thought  of  mentioning  for  some  time,  namely^ 
the  improper  conduct  of  one  of  the  female  teachers,  her 
name  is  Miss  Fair^  (meaning  the  said  Margaret  Fair\  her 
(meaning  Uiesaid  Margaret  Fair\)  conduct  is  a  bad  ex- 
ample and  a  disgrace  to  the  school,  (meaning  the  said 
school),  and  if  any  of  the  children  dare  ask  her  to  go  home, 
she  shall  be  turned  out  of  the  school,  (meaning  the  said 
school),  and  never  enter  it  again.    Miss  Fair  (meaning 

the  said  Margaret  /^atr,)does  more  harm  than  g^od  :** and 

thereby  then  and  there  g^veg^at  offence  todivers  of  the  said 
(Ussenters,  to  wit ^  one  Joseph  Wright  the  elder,  one  Joseph 
Wright  the  younger,  one  Samuel  Washbourriy  one  Wil^ 
Ham  Wright f  one  Sarah  Puddifant^  and  one  Arm  Jaqties^ 
and  occasioned  a  serious  misunderstanding  amongst  the 
said  dissenters  in  the  declaration  mentioned; — ^Wherefore 
the  defendants  did  afterwards,  to  wit^  at  the  said  several 
times  when,  &c,  in  the  declaration  mentioned,  print  and 
publish  the  supposed  libels  in  the  declaration  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid,  which  ar^ 
the  same  printing  and  publishing  the  supposed  libels  io 
the  declaration  mentioned,  and  this  they  are  ready  to  veri- 
fy, &c* ^There  were  two  other  pleas  which  were  similar 
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IB  ralMitanoe. ^The  plaintiflf  added  a  iimUiier  to  the  plea 

if  not  guilty,  and,  as  to  the  three  others,  replied  de  injmrid; 
m  which  issue  was  joined. 

At  the  trial,  before  Mr.  Jostioe  Burroughs  at  Omldhall, 
It  the  sittings  after  the  last  2Vifit/y  Term,  several  wit- 
•eises  were  called,  who  proved  that  the  plaintiff  had 
ipoken  the  words  of  and  concerning  Miss  l^atr,  as  stated 
by  the  defendants  in  their  second  plea.  The  jury  accord- 
ingly found  a  verdict  for  the  plaintiff  on  the  general  issue, 
daiMges  40#.  and  for  the  defendants  on  the  three  special 
piesa. 

Mr.  Serjeant  Pell^  in  the  course  of  the  last  Term,  obtained 
a  role,  calling  on  the  defendants  to  shew  cause,  why  judg- 
Bsent  should  not  be  entered  up  for  the  plaintiff,  notwith- 
■tuding  the  verdict  found  for  them  on  the  special  pleas 
at  the  trial.  He  founded  his  motion  on  two  grounds,^r^, 
diat  the  words  in  the  justification  ^  from  a  certain  part  or 
atation  in  the  chapel  assig^ned  to  the  plaintiff  as  pastor,  for 
the  preaching  and  delivery  of  the  discourse  or  sermon," 
did  not  sufficiently  desig^nate  the  ^  pulpit,''  from  which 
it  was  stated  in  the  libel  that  the  words  were  delivered. 
And  $eeondfyi  that  the  words  contained  in  the  justification, 
even  if  proved,  did  not  furnish  a  sufficient  defence  to  the 
action,  or  answer  the  plaintiff's  charge  as  laid  in  the  de- 
claration, as  the  libel  imported  one  thing,  and  the  justifica- 
tion another* 

The  Court  were  clearly  of  opinion  that  the  terms  adopt- 
ed in  the  second  plea,  tnz.  that  the  words  were  spoken  by 
the  plaintiff  from  a  certain  part  or  station  in  the  chapel  as- 
signed to  him  as  pastor,  for  the  preaching  and  delivery 
of  the  discourse  or  sermon,  were  sufficient  to  designate 
the  pulpit^  or  were  equivalent  to  it,  although  that  word  was 
not  used.  If  the  plea  had  stated  thai  the  plaintiff  had  de- 
livered an  oration  from  the»  usual  place  of  discourse  as- 
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signed  to  bim  in  the  chapel,  the  palpit,  although  not 
expressly  named,  would  naturally  be  inferred. 

The  rule  therefore  was  granted  on  the  second  point  only, 
friz,  as  to  whether  the  special  pleas  afforded  a  sufficient 
answer  to  the  libel,  asset  forth  by  the  plaintiff  in  his  decla* 
ration. 

Mr.  Serjeant  Vaughath  and  Mr.  Serjeant  Taddy^  now 
shewed  cause.    The  second  plea  constitutes  a  sufficient  an- 
swer to  the  action,  and  supports  in  substance  all  the  matter 
contained  in  the  alleged  libel,  as  set  forth  or  charged  in  the 
declaration.    The  defendants  have  not  only  justified  ac- 
cording to  the  truth,  but  to  the  full  extent  of  the  libel ;  for 
the  words  used  by  the  plaintiff  respecting  Miss  Fair^  and 
stating  that  her  conduct  was  a  bad  example  and  disgpraoe 
to  the  school,  amounted  to  a  personal  invective,  and  unwar- 
rantable aspersion  of  her  character.    The  defendants  could 
not  have  affirmed  the  libel  in  general  terms,  and  were  there- 
fore bound  to  plead  the  particular  act  on  which  they  found* 
ed  their  justification,  according  to  the  case  of  J* Anson  v. 
Stuart  (a).    So,  in  Holmes  v.  Catesby  (6),  where  a  libel 
charged  an  attorney  with  general  misconduct,  a  plea  of 
justification,  repeating  the  same  general  charges,  without 
specifying  the  particular  acts  of  misconduct,  was  held  to  be 
insufficient.  The  second  plea  therefore  is  not  only  properly 
firamed,  but  is  a  complete  answer  to  the  charge  set  forth 
in  the  declaration,  and  must  at  all  events  be  taken  to  be 
good  after  verdict.    In  order  to  have  entitled  the  plain- 
tiff to  recover,  he  should  have  shewn  that  the  defendants' 
publication  contained  a  wilful  misrepresentation  of  the  ex- 
pressions used  by  him  with  regard  to  Miss  jFatr,  or  that 
they  were  published  with  a  malicious  intent;  and  although 
the  import  be  not  expressly  the  same,  yet  if  there  be  no 
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apparent  and  wilfal  migrepresentation,  the  action  cannot  be  1824k 
maintained.  This  case  is  distinguishable  from  that  of 
Lewis  V.  ClemetU  (a),  where  the  defendant  pleaded  that 
the  supposed  libel  contained  a  true  account  of  proceed- 
ings in  a  Court  of  law,  yet,  as  the  libel  was  headed  with  the 
words  ^  shameful  conduct  of  an  attorney,"  which  formed 
no  part  of  the  proceedings  in  such  Court,  the  plea  was 
held  bad,  although  the  account  of  the  proceedings  were 
true.  Here,  howeyer,  the  publication  in  question  merely 
charges  the  plaintiff  with  the  fact  of  having  employed  per- 
sonal invectives.  That  must  mean  invectives  directed  or 
pointed  to  some  given  individual.  It  was  not  necessary  for 
the  defendants  to  justify  with  strictness  as  to  the  express 
words  of  the  libel,  it  was  sufficient  for  themif  the  words  set 
out  in  their  plea  supported  the  substance  of  the  charge,  ac- 
cording to  the  case  of  Waolnoih  v.  Meadows (b);  and  here 
the  words  spoken  by  the  plaintiff  must,  in  their  general  ac- 
ceptation, be  taken  to  amount  to  a  personal  invective,  or 
allusion  to  some  particular  person. 

Mr.  Serjeant  Pell,  and  Mr.  Serjeant  Peahe^  in  support 
of  the  rale,  insisted  that  neither  of  the  defendants'  pleas 
was  an  answer  to  the  plaintiff's  charge  as  laid  in  the  de- 
claration, although  the  words  contained  and  set  out  in 
such  pleas  might  have  been  spoken  by  him,  as  they  differ- 
ed from  the  libel  or  publication  in  question  in  the  follow- 
ing material  respects:  Firsts  it  must  be  inferred  from  the 
terms  of  the  libel,  that  a  serious  misunderstanding  had  taken 
place  amongst  the  Independent  Dissenters  of  GreatMarhw 
and  their  pastor ;  whereas,  by  the  plea,  it  is  alleged  that  a  se- 
rious misunderstanding  had  been  occasioned  amongst  the 
dissenters  only,  and  not  between  them  and  their  pastor.  Se- 
condly, the  libel  concludes  by  stating  that  *^  the  matter 
was  to  be  taken  up  seriously.'*    That  must  apply  to  the 

(«)  S  Bam.  &  Aid.  70S.— -(^)  5  Eart,  403. 
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1^^.  personal  iDTectives  before  alluded  to,  and  as  lending  to 
criminate  a  young  lady  of  spotless  reputation,  which  bad 
produced  the  misunderstanding  between  the  pastor  and 
his  flock.  The  plea  takes  no  notice  of  the  words  *^  we  on* 
derstand  that  the  matter  is  to  be  taken  up  seriously/'  nor 
does  it  attempt  to  justify  them  in  any  terms  whatever,  and 
this  is  the  Tery  sting  and  eteence  of  the  libel.  It  is  at 
all  events  a  g^tui  ons  comment  by  the  editor;  and  if  so, 
it  brings  this  case  expressly  within  that  of  Lewi$  v.  ClemetU^ 
as  the  defendants  had  taken  upon  themselves  to  allege 
that  which  they  could  neither  know,  nor  be  warranted  io 
asserting.  Thirdly^  a  minister  may  give  ofience,  without 
occasioning  the  existence  of  a  serious  misunderstanding  be- 
tween himself  and  his  congregation.  The  language  used  by 
the  plaintiff  was  not  an  attack  on  themoral  character  of  Miss 
Fair  J  or  intended  as  a  personal  invective,  it  merely  complain- 
ed of  her  want  of  discipline,  or  a  breach  of  the  regulations  of 
the  school  of  which  she  was  one  of  the  teachers;  as  he  said, 
that  *^  if  any  of  the  children  dared  ask  her  to  go  home,  she 
should  be  turned  out|  of  the  school."  It  does  not  fol- 
low that  those  words  would  create  a  serious  misundeiw 
standing  between  the  plaintiff  and  his  congregation,  or 
that  he  was  so  much  to  be  blamed  as  to  cause  a  serious 
misunderstanding  to  exist  between  him  and  the  Independ- 
ant  Dissenters  of  Qreat  Marlow.  Those  who  did  not  bear 
them,  might  at  all  events  be  inferred  to  be  no  parties  to  such 
misunderstanding.  The  pleas  therefcMre  do  not  answer  the 
whole  of  the  libel,  and  in  Woolnoth  v.  Meadows^  the  onlj 
question  was,  as  to  the  sense  and  effect  to  be  giveu  to  the 
particular  words  spoken  as  set  out  in  the  declaration,  and 
not  on  the  precision  required  in  a  plea  of  justification; 
and  that  case  only  determined  that  slanderous  words  nuit 
be  understood  by  the  Court  in  the  same  sense  as  they  wooM 
be  ordinarily  understood  by  mankind  in  general ;  and  hsfSy 
from  the  terms  of  the  libel,  it  must  be  inferred  that  tbe 
pastor,  whilst  he  was  preaching,  took  tbe  opportunity  ii 
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▼•DtiBg  his  spleen  or  malice  agaiml  a  lady,  by  personal  w^ 
iBFectiTe,  and  thereby  not  only  gave  offence  to  the  whole 
of  thedinenters  residing  in  the  parish  where  the  words 
were  spoken,  but  that  it  was  in  the  contemplation  of  tbe 
My  or  her  friends  to  recover  a  compensation,  either  by 
SB  action  at  law,  or  criminal  information,  as  it  was  stated  to 
be  mideistood  that  the  matter  was  to  be  taken  up  seriously. 
No  audi  charge  can  bejustified;  nor  have  the  defendants  aU 
tenapisd  to  shew,  that  they  had  been  informed  that  the  matter 
to  be  so  taken  up.  LoMify^  it  must  be  assumed,  from  the 
of  the  libel,  that  the  invectives  were  thrown  out  from 
the  polpit  in  the  coarse  of  the  sermon ;  whereas,  according 
te  die  plea,  the  words  were  spoken  just  before  the  preach- 
Ui|^  or  delivery  thereof.  There  might  have  been  a  pre- 
rioas  conversation  between  the  plaintiff  and  hiscongr^^a* 
tioDf  as  (o  Miss  Faiths  misconduct  in  the  management  of 
the  aebool,  which  would  not  amount  to  a  personal  invec- 
tive I  or,  at  all  events,  not  to  so  great  a  degree  as  to  be  pro* 
deetive  of  a  schism  between  the  plaintiff  and  those  of  the 
pnilestant  dissenters  in  the  parish  where  they  were  spoken ; 
md  more  particularly  so,  as  it  is  expressed  in  the  plea  that 
it  only  gave  offence  to  six  persons  therein  named.  The 
jestification  therefore  only  goes  to  part  of  the  charge  as 
sll^^  in  the  declaration,  and  is  consequently  not  a  suffi* 
aeBl  answer  to  the  action. 

Lord  Chief  Justice  Gifford. ^This  was  a  motion  to  en- 
temp  a  verdict  for  the  plaintiff  in  an  action  for  a  libel, 
notwithstanding  a  verdict  found  for  the  defendants  on  seve- 
ral apecia!  pleas  justifying  the  libel.  The  plaintiff  has  stated 
himself  in  his  declaration  to  be  the  pastor  or  minister  of  cer- 
tain dissenters  at  Oreat  Marhw^  and  that  as  such  he  had 
always  conducted  himself  well,  decorously,  and  properly. 
[Here  his  Lordship  read  the  first  count  of  the  declaration, 
and  the  libel  as  therein  set  forth].  It  appears  that  the 
gist  and  sting  of  the  charge  contained  in  these  words,  is  in 
representing  the  plaintiff  to  have  poured  forth  scandal  and 
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.y^.  invective  firom  the  plaoe  in  which  it  was  his  duty  to  have 
EswABOB  pitched  or  published  religious  instruction  to  his  congie- 
Belu  g<^ti|>D>  fi>r  the  purpose  of  calumniating  a  young  lady  of 
spotless  reputation,  and  which  had  occasioned  a  serioai 
misunderstanding  between  himself  and  the  dissenters  of 
the  parish  in  which  he  lived,  and  that  the  matter  was  to 
be  taken  up  seriously*  This  eertainly  amounts  to  a  grave 
and  serious  diarge ;  but  the  defendants  have  put  three  se- 
veral special  pleas  of  justification  on  the  record^  and  it  is 
sufficient  to  refer  to  the  first  only.  [Here  his  Lordship 
read  that  plea.]  Several  objections  have  been  raised 
to  this  plea,  the  last  of  which  is,  that  the  charge  in  Ae 
libel,  as  set  out  in  the  declaration,  imports  that  the  plain- 
tiff uttered  invectives  from  the  pulpit  in  the  course  of  his 
sermon.  I  do  not  understand  the  libel  to  convey  any  sudi 
meaning,  and  although  the  fact  might  have  been  so,  it  does 
not  appear  to  me  that  it  would  make  any  material  diflb- 
ence.  The  charge  is,  that  the  plaintiff  threw  out  personal 
invectives  from  the  pulpit;  and  the  plea  states  that  the 
words  were  spoken  just  before  the  preaching  of  the  ser- 
mon, from  a  part  of  the  chapel  assigned  to  him  for  the 
preaching  of  such  sermon.  That  therefore  is  a  dnrect  an- 
swer to  that  part  of  the  chaige.  Has  then  the  plaintiff  ut- 
tered personal  invectivesf  If  I  understand  what  is  meant 
by  personal  invective,  he  could  scarcely  have  conveyed 
stronger  terms,  or  expressed  himself  in  more  forcible  lan- 
guage. He  not  only  stated  that  Miss  Faiths  conduct  wai 
a  bad  example,  and  that  if  any  of  the  children  dared  aik 
her  to  go  home,  she  should  be  turned  out  of  the  school,  and 
never  enter  it  again,  but  that  she  (Miss  l^atr)  was  a  dii- 
grace  to  the  school;  and  not  content  with  that,  he  went  as 
to  say  that  ^she  did  more  harm  than  good."  These  ex- 
pressions clearly  constitute  personal  invective,  and  mart 
be  taken  to  refer  to  her  general  conduct,  not  onlyai 
far  as  regarded  her  in  the  character  of  a  teacher  at  the 
school,  but  they  were  even  calculated  to  raise  an  impre^ 
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8ioD»  Ibat  tbey  were  intended  to  apply  to  her  moral  char-  ,  18^4?. 
ader.  This  part  of  the  charge  is  also  substantially  answer- 
ed by  the  plea.  The  libel  with  which  the  defendants  are 
charged  is,  that,  in  consequence  of  those  invectives,  amis- 
understanding  had  taken  place  amongst  the  dissenters  and 
their  pastor,  and  that  **  it  was  understood  that  the  matter 
was  to  be  taken  up  seriously."  But  the  g^t  of  the  libel, 
is  the  charging  the  plaintiff  with  having  uttered  personal 
invectives  against  a  young  lady  from  his  pulpit  in  his 
character  of  pastor.  It  has  also  been  objected  that  the  li- 
bel set  finrth  that  a  serious  misunderstanding  had  taken 
place  amongst  the  dissenters  and  their  pastor,  whilst  the 
plea  merely  alleges  that  the  words  spoken  gave  great  of- 
fence to  divers,  viz.  to  six  only  of  the  dissenters  therein 
nanaed;  but  it  proceeded  to  state  that  it  occasioned  a  se- 
riom  misunderstanding  amongst  the  dissenters  in  the  de- 
claration mentioned.  The  plea  therefore  substantially 
ju8ti6e8  that  part  of  the  charge  as  contained  in  the  libel. 
It  has  further  been  urged  that  the  allegation  at  the  con- 
dusion  of  the  libel,  **  we  understand,  however,  that  the 
matter  is  to  be  taken  up  seriously,"  implies  that  charges 
were  to  be  preferred  against  the  plaintiff  either  by  his  congre- 
gation or  Miss  Fair;  and  that  she  was  either  about  to  com- 
mence an  action,  or  file  a  criminal  information  against  him; 
and  that  the  justification  affords  no  answer  to  this  part  of 
the  charge.  I  do  not  see  that  the  allegation  necessarily 
conveys  any  such  meaning.  It  would  be  too  much  to  say, 
that  it  would  be  libellous  to  state,  that  something  had  been 
said  by  a  minister  in  the  course  of  his  officiating  as  such, 
which  was  to  be  taken  up  seriously  by  his  congregation, 
when  the  charge  on  such  a  subject  has  been  substantially 
met  and  answered.  On  the  whole,  therefore,  I  am  of  opin- 
ion, that  the  second  plea  furnishes  a  sufficient  answer  to  the 
diarges  as  laid  by  the  plaintiff  in  his  declaration,  and  con- 
sequently that  this  verdict  ought  not  to  be  disturbed. 

VOL.   VIII.  I  1 
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1824*  ^^'  Justice  Park.  ..The  charge  complained  of  on  the 

(ace  of  the  declaration  is  of  a  general  nature,  viz.  that  the 
plaintiff  had  pronounced  or  uttered  personal  invectives 
from  the  pulpit,  against  a  young  lady  of  spotless  reputa- 
tion. And  it  would  have  been  no  answer  to  it,  if  the  defend- 
ants had  merely  reaffirmed  this  in  their  plea. — ^They  were, 
therefore,  obliged  to  go  more  minutely  into  particulars,  and 
they  accordingly  averred  that  the  plaintiff  just  before  his 
preaching  and  delivering  a  certain  discourse  or  sermon  by 
him  as  pastor  or  minister,  and  whilst  he  was  officiat- 
ing in  the  chapel  as  such  pastor  or  minister,  spoke  and 
published,  from  a  certain  part  or  station  of  the  said  chapel 
assigned  to  him  as  pastor  or  minister  for  the  preach- 
ing and  delivering  of  the  discourse  or  sermon,  and  to  and 
in  the  presence  of  the  congregation,  of  and  concerning  one 
Margaret  Fair^  one  of  the  female  teachers  of  the  school, 
the  scandalous  words  set  out  in  the  sequel  of  the  plea.  He 
not  only  referred  to  her  by  name,  and  described  her  as  one 
of  the  teachers,  but  said  that  her  conduct  was  a  disgrace 
to  the  school.  Without  going  further,  this  appears  to  me 
not  only  to  be  a  personal  invective,  but  a  slanderous  asper- 
sion of  the  character  of  a  young  lady.  It  has  been  said, 
however,  that  it  is  stated  in  the  libel  that  it  caused  a  seri- 
ous misunderstanding  between  the  dissenters  and  their 
pastor,  and  that  the  plea  merely  alleges  that  the  misan- 
derstanding  existed  amongst  some  of  the  congregation  only, 
and  not  as  between  the  body  of  dissenters  and  their  pastor. 
But  that  was  not  the  gist  of  the  libel,  and  even  if  it  had  been, 
the  pastor  himself  might  most  properly  be  termed  a  dissent- 
er; and  if  he  had  any  misunderstanding  with  his  congre- 
gation or  part  of  them,  it  would  amount  to  a  misunder- 
standing among  the  dissenters.  As  to  the  statement  that 
**^  the  matter  was  to  be  taken  up  seriously,"  although  it 
forms  the  concluding  part  of  the  libel  complained  of,  still 
it  cannot  be  considered  as  a  libel  in  itself,  nor  so  connect* 
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ed  with  it  as  to  be  termed  libellous.    1  am  therefore  of      w^ 
opinion  that  this  rule  ought  to  be  discharged. 

Mr.  Justice  Burrough.  — When  this  cause  came  on  before 
me  for  trial,  at  Ouildhall^  I  had  no  doubt  but  that  the  pub- 
lication in  question  was  a  libel,  and  I  also  thought  that  the 
defendant's  pleas  of  justification  contained  a  full  and  suf- 
fidenf  answer  to  the  whole  of  it.  1  so  stated  it  to  the 
jory,  and  they  found  their  verdict  accordingly.  It  is 
the  doty  of  a  pastor  or  minister  to  preach  against  vice  and 
immorality,  but  not  to  use  the  pulpit  or  place  devoted  to 
mond  instruction,  for  the  purpose  of  expressing  invectives 
agamst  individuals:  and  here  there  can  be  no  doubt,  but 
that  the  imputation  cast  on  Miss  Fair  was  improper  and 
highly  reprehensible.  Such  conduct  ought  not  to  be  en- 
dured. The  (defendants,  then,  were  entitled  to  justify,  by 
•hewing  that  what  they  had  alleged  against  the  plaintiff  as 
lo  such  invectives  was  borne  out  by  fact.  Is  then  the  se- 
eimd  plea  as  proved,  an  answer  to  the  libel  f  It  is  suffi- 
cient if  the  substance  of  the  libellous  statement  has  been 
answered  or  can  be  justified;  and  it  is  unnecessary  to  re- 
peat every  word  of  the  libel  complained  of,  or  which  might 
have  given  rise  to  the  original  comment;  and  I  am  clearly 
of  opinion  that  the  substance  of  this  charge  has  been  fully 
and  satisfactorily  answered ;  and  that  the  defendants  have 
justified  so  much  of  it  as  takes  away  the  sting  of  the 
diarge  therein  contained.  Every  matter  extraneous  to  it 
need  not  be  justified ;  and  as  it  appears  to  me  that  the  de- 
fendants have  in  efiect  most  fully  justified  all  the  libel- 
lous matter  with  which  they  have  been  charged,  I  fully 
concur  with  the  Court  in  thinking  that  this  rule  must  be 

Discharged  (a). 

(a)  The  plaintiff  had  commeticed  a  similar  action  against  tlic  printer 
and  pablisher  of  the  BucA#  Chronicle,  which  he  afterwards  abandoned. 
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IN  THE  EXCHEQUER  CHAMBER. 


Thursday^ 
Jan.  SQeA. 


Watkins,  Gent,  one,  &c.  v.  Flannaoan,  Esq. 


In  Error  (a). 

A  surety  un-  J.  HIS  was  an  action  of  debt  on  an  annuity  bond,  and 
deed  "who^ha?  "wrought  by  the  plaintiff  below,  (defendant  in  error),  as 
redeemed  the  surety  for  the  defendant  below,  (plaintiff  in  error),  for 
qoeotijtothe  ^he  payment  of  an  annuity  granted  by  deed,  to  recover 
bankroptcj       ff^m  ^^  latter  as  the  principal,  after  his  bankruptcy  and 

and  certificate  .  r  r     '  .  i  »  . 

of  the  graDtor,  Certificate,  the  amount  of  certain  sums  paid  by  the  plaintiff 

wTacUoiT^of*  ^^^^^  ^  such  surety  to  the  grantee  of  the  annuity,  in  dkh 

debt  against  charge  of  the  arrears  which  became  due  after  the  bank- 

demnity"bond  r^P^cy,  and  for  the  redemption  of  the  annuity.     The  d^ 

for  the  sum  claratiou  set  out  the  bond,  dated  the  5th  March^  1811,  £9r 

paid  by  such 

surety  for  the    the  payment  of  4200/.,  in  which  was  recited  an  indenture 
Taiue  of  the      ^f  |j,g  gj^^g  jj^j^ .  ^^^  \^y  which  the  defendant  below  rranC* 

annuity  on  Us  .  , 

redemption^  ai-  ed  an  annuity  of  300/.  per  annum  to  one  James  Maviiny 

^anfet  imd  ^^^  ^^^  '''^  ^^  ^^^  defendant  below ;  and  the  defendant  be- 

pro? ed  for  the  low  Covenanted  to  pay  the  same  accordingly,  and  repay 

ineoftheannu-  ^^^  reimburse  Martin  all  such  extra  premium  for  insur- 

ity,  under  the  ^Likce  as  he  (Martin)  should  pay,  by  reason  of  the  defimd- 

statute  49  Gto,  ,        .  r  jy     j 

s,  c.  121,  s.  17;  ant*s  below  going  into  parts  beyond  the  seas,  and  all  lots, 
t^°  siTch™""*^!  costs,  charges,  damages,  and  expenses  which  Martin  shoaid 
ty  was  not  en-  suffer  by  reasou  thereof :— And  the  plaintiff  below  also  co- 
in and  prolT  ^^^^i^ted  with  Martin^  in  and  by  the  said  indenture,  that 
the  value  of  in  case  the  defendant  below  did  not  pay  the  said  annuity  of 
a  debt  under  300/.,  and  such  extra  premium  for  insurance,  together  with 
the  commission,  ^11  loss,  costs,  &c.  as  aforesaid,  he  (the  plaintiff  below) 

by  Tirtneofthe  »  v  r  / 

8th  section  of 

that  statute.  ^^^  ^^^  ^  ^^^  ^  ^^^   ^^ 
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would.    A  warrant  of  attorney  was  also  recited  in  the       -1^^- 
bond,  of  the  same  date  with  the  indenture,  from  the  defend-      Watsini 
ant  and  plaintiff  below,  to  confess  a  judgment  for  4200/.  at    flahnao  a*. 
the  suit  of  Martin^  for  the  better  securing  the  payment  of 
the  said  annuity,  extra  premium,  loss,  costs,  &c.  to  him. 
The  bond  further  recited,  that  the  plaintiff  below,  having, 
at  the  particular  instance  and  request  of  the  defendant  be- 
low, joined  in  and  executed  the  indenture,  and  warrant  of 
attorney,  for  the  purpose  of  furthering  the  interest  of  the 
defoidant  below ;  it  was  agreed  between  them,  that  the  de- 
fendant below  should  execute  the  bond,  for  the  purpose 
«f  indemnifying  the  plaintiff  below  from  the  payment  of 
the  said  annuity,  and  also  from  the  payment  of  any  ex- 
tia  premium,  loss,  costs,  &c.  covenants,  conditions,  and 
•gvsements,  in  the  indenture  and  warrant  of  attorney  re- 
spectively contained: ..The  condition  of  the  bond  was, 
thit  ^  if  the  defendant  below,  his  heirs,  executors,  or  admi- 
ftistntors,  did  and  should,  from  time  to  time,  and  at  all 
fimnn  thereafter,  well  and  sufficiently  save,  defend,  keep 
liamiless  and  indemnified  the  plaintiff  below,  bis  heirs, 
executors,  or  administrators,  and  his  and  their  lands,  tene- 
ments, goods,  and  chattels    respectively,  of,  from  and 
against  the  payment  of  the  said  annuity  or  yearly  sura  of 
MW/.,  and  every  or  any  part  or  parts  thereof,  and  of  and 
Irom  the  payment  of  such  extra  premium  for  insurance, 
loss,  costs,  charges,  damages,  and  expenses,  as  aforesaid; 
and  also  of  and  from  the  covenants,  conditions,  provisoes, 
declarations,  and  agreements  in  the  said  in  part  recited  in- 
4enture  and  warrant  of  attorney  respectively  contained ; 
uud  of  and  from  the  payment  of  all  sums  of  money  there- 
nfter  to  grow  due  thereon,  or  become  payable  in  respect 
«r  by  virtue  thereof;  and  of,  from,  and  against  all  and 
nil  manner  of  action  and  actions,  suit  and  suits,  loss,  costs, 
chai^ges,  damages,  and  expenses  whatsoever,  which  should 
or  might  be  brought,  carried  on  or  prosecuted  against,  or 
that  he,  (the  plaintiff  below),  his  heirs,  executors,  or  admi- 
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nistratorsy  or  any  or  either  of  them  should  or  might  at 
any  time  or  times  thereafter  bear^  pay,  sustain,  or  be  put 
FijivMAGAii.    unto,  for  or  by  reason  or  means  of  the  non-payment  of  the 

said  annuity  or  yearly  sum  of  300/.y  or  any  part  thereof; 
and  also  by  the  non-payment  of  such  extra  premium  for 
insurance,  loss,  costs,  charges,  damages,  and  expenses,  or 
any  part  or  parts  thereof,  or  for  or  by  reason  or  means  of 
the  plaintiff  below  having  executed  the  said  thereinbefore 
in  part  recited  indenture  and  warrant  of  attorney  respec- 
tively, or  in  any  wise  howsoever  relating  thereto ;  then  the 
bond  should  be  void,  otherwise  to  remain  in  full  force  and 

efficacy." The  declaration  then  went  on  to  aver,  that  it 

was  by  the  said  indenture  in  part  recited  in  the  bond,  sti- 
pulated and  provided,  and  that  Martin^  for  himself,  bis 
heirs,  executors,  and  administrators,  covenanted  and  agreed 
with  the  defendant  and  plaintiff  below,  and  each  of 
them,  and  the  executors  and  administrators  of  the  plain- 
tiff below,  that  in  case  the  defendafit  and  plaintiff  below, 
or  either  of  them,  or  the  heirs,  executors,  or  administrators 
of  the  plaintiff  below,  should  at  any  time  thereafter  be  mind- 
ed, or  desirous  of  re-purchasing  the  said  annuity,  and  should 
give  notice  of  such  their  intention  to  Martin  in  writing  by 
the  space  of  seven  days;  then,  that  he,  (JUartinJySihouUj  on 
the  expiration  of  such  notice,  and  on  payment  of  all  such 
sums  as  should  be  then  due  for  the  arrears  of  the  said  an- 
nuity, and  all  such  extra  premium  for  insurance,  loss, 
costs,  &c«  &c.  as  should  have  been  paid  or  sustained  by 
Martin^  he  (Martin)  would  accept  and  take  the  sum  of 
2175/.  as  and  in  full  for  the  re-purchase  of  the  said  annui- 
ty; and  on  the  receipt  of  that  sum,  and  all  arrears,  &c.  &&, 
he  would  cause  satisfaction  to  be  acknowledged  on  the  re- 
cord of  the  judgment  that  should  be  entered  on  the  authori- 
ty of  the  warrant  of  attorney,  and  discharge  the  register  of 
the  memorial  of  the  indenture  and  warrant  of  attorney. 

The  plaintiff  below  then  assigned  for  breaches  of  the  con- 
dition of  the  bond :  .^i^trs^,  that  after  the  making  thereof,  io 
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wiif  on  the  5th  March,  1813,  the  sum  of  300/.  of  the  said       J^^ 
annaity,  for  one  year  ending  on  that  day,  became  due  and      Watkini 
payable  to  Martin  by  virtue  of  the  said  indenture;  yet    flanbaoav. 
that  the  defendant  belof^  did  not  nor  would  save  harmless, 
and  indemnify  the  plaintiff  below  from  the  payment  of  that 
sum;  by  means  whereof,  he  was  afterwards  forced  and 
obliged  to,  and  did  necessarily  pay  the  same  to  Martin,  as 
and  for  the  arrears  of  the  said  annuity.     Secondly,  that  af- 
ter the  said  5th  of  March,  in  the  first  breach  mentioned,  to 
wii^  on  the  5tli  June,  1817,  the  sum  of  1275/.  for  four 
years  and  a  quarter,  which  expired  on  that  day,  became  and 
was  due  and  payable  to  Martin,  in  respect  and  by  virtue 
of  the  said  indenture;  yet  that  the  defendant  below  would 
not  save  harmless  and  indemnify  the  plaintiff  below  from 
the  payment  of  that  sum;  by  means  whereof,  he  was  after- 
wards forced  and  obliged  to,  and  did  necessarily  pay  the 
same  to  Martin,  as  and  for  the  arrears  of  the  said  annuity 
80  due  as  last  aforesaid.     Thirdly^  that  after  the  making 
of  the  bond,  to  wit,  on  the  10th  April,  1813,  the  defendant 
below  having  become  insolvent,  and  unable  to  pay  or  satisfy 
the  said  annuity,  and  a  certain  sum,  to  wit,  the  sum  of 
800/.  being  then  in  arrear  and  unpaid  by  him  on  account 
of  the  annuity,  it  therefore  became  and  was  expedient  and 
necessary  for  the  plaintiff  below  to  re-purchase  and  re- 
deem the  said  annuity  from  Martin,  under  the  stipulation 
and  provision  in  that  behalf  contained  in  the  said  indenture, 
at  and  for  a  certain  sum,  io  wit,  the  sum  of  2925/.  14«.  2d., 
and  that  thereupon  the  plaintiff  below  did  accordingly  re- 
deem and  re-purchase  the  said  annuity  from  Martin,  at 
and  for  that  sum,  and  accordingly  paid  the  same  to  him ;  and 
that  the  plaintiff  below  in  endeavouring  to  redeem  and  re- 
purchase the  said  annuity,  did  unavoidably  incur  and  sustain 
costs  and  charges  amounting  to  500/.,  and  was  thereby  injur- 
ed and  damnified  to  the  amount  of  those  two  sums;  and  that 
although  the  defendant  below  had  notice  of  the  premises, 
and  was  requested  to  indemnify  the  plaintiff  below  from 
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-1^^-  ^"^^  payment,  and  to  reimburse  bim  tbe  same;  yet  tbat 
Watkins  tbe^defendantibelow  wbolly  refused  and  neglected  so  to  do. 
Flannaoan.  '^^^  defendant  below  pleaded^^r^f,  that  he  and  one  fFm, 
Cooper^  were  money  scriveners  in  co-partnership.  That 
they  respectively  became  bankrupts.  That  a  commission 
was  accordingly  issued  against  them  on  the  2nd  Novemr 
bery  1812.  That  they  were  declared  bankrupts  under  it 
on  the  3rd.  And  that  the  defendant  below  obtained  his 
certificate  on  the  9th  January^  ISIS,  and  that  it  was  al- 
lowed and  confirmed  on  the  1st  February^  following. 
That  the  plaintiflT  below  was  surety  for  the  debt  of  the  de- 
fendant below  before  the  commission  issued ;  and  that  the 
several  sums  mentioned  in  the  declaration  to  have  been 
paid  by  the  plaintiff  below  in  respect  of  the  said  annuity, 
were  paid  by  him  as  such  surety  after  the  issuing  of  the 
commission,  and  before  a  final  dividend  had  been  made 
thereon  of  the  estate  and  effects  of  the  defendant  below; 
whereby  the  plaintiff  below  was  enabled  to  prove  his  de- 
mand in  respect  of  those  several  sums,  as  a  debt  under  the 
commission.  Secondly ^  that  the  defendant  below  had  be- 
come bankrupt  and  obtained  his  certificate,  and  that  the 
plaintiff  below  w^s  surety  for  the  debt  of  the  defendant 
below  before  the  commission  issued,  and  that  the  several 
sums  paid  by  the  plaintiff  below  as  such  surety  were  paid 
after  the  issuing  of  the  commission,  and  before  any  divi- 
dend; and  that  after  the  issuing  of  the  commission,  and 
before  any  dividend,  to  wity  on  the  10th  Aprily  1813,  Mat' 
tin  proved  the  value  of  the  annuity,  and  all  arrears  due 
thereon  at  the  time  of  issuing  the  commission,  amounting 
to  3433/.  Os,  10c/.  as  a  creditor  under  the  same;  whereby 
the  plaintiff  in  error  became  entitled,  after  he  had  so  re- 
purchased and  redeemed  the  annuity  from  Martin^  to 
stand  in  the  place  of  him  ( Martin) j  as  to  the  dividends 
upon  that  sum  so  proved  by  the  latter.  TTiirdfy,  as  to 
the  first  breach  of  the  condition  in  the  declaration  assign- 
ed, that  the  plaintiff  below,  before,  and  at,  and  after  the  time 
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of  imnmg  die  oommiHsioDy  was  surety  for  the  defeadaiit  -j^^- 
below  for  Ihe  said  annuity  and  the  arrears  thereof.  That  Wathns 
1601.  part  of  the  said  sum  of  300^  in  that  breach  men-  flahmaoait. 
tioDed,  became  and  was  due  from  the  defendant  below  to 
Mmrtm^  (the  grantee),  as  two  quarters'  arrears  of  tbe  said 
anniiity,  before  the  defendant  below  beeawie  bankrupt;  and 
that  racb  arrears  remained  due  and  unpaid  at  the  time  of 
tfe  bankraptcy,  and  as  such  were  proveable  as  a  debt  un- 
dertbeeommission ;  and  that  JHfar/tN, after  theissuingthere* 
of,  io  wii^  on  tbe  10th  Aprils  1813,  proved  tbe  said  sum 
of  \60L  as  a  debt  from  the  defendant  below  to  Martin^  as 
bemg  part  of  a  larger  sum,  to  wit,  198/.  9s.  2d.  proved  by 
Martin  nnder  the  commission.  And  that  the  payment  of 
KMM.  part  of  the  said  sum  of  300/.  was  made  to  Martin  by 
tfe  phiutiff  below  as  such  surety,  after  the  issuing  of  the 
commission,  and  before  any  dividend  was  made  under  it; 
by  reason  whereof,  the  plaintiff  below  was  entitled  to  stand 
IB  the  place  of  Martin  as  to  the  dividends  on  the  proof  of 
die  said  sum  of  160/. ;  and  that  tbe  defendant  below  was 
discharged  of  the  demand  of  the  plaintiff  below  against 
him  with  regard  to  that  sum.  Fourthlyj  as  to  the  second 
breach,  that  after  the  issuing  of  the  commission,  and  befora 
any  dividend  made,  to  wit^  on  the  lOth  Aprils  1813,  Jlfor- 
Hn  proved  under  the  commission  as  a  creditor,  for  the  va- 
lue of  the  annuity,  which  was  ascertained  and  fixed  at 
823&/.  That  the  payment  of  1275/.  for  arrears,  was  made 
by  the  plaintiff  as  surety,  after  the  isywng  of  the  commU^ 
sum,  and  before  any  dividend  made  thereon;  and  that  such 
arrears  had  accrued  and  become  due  for  four  years  and  one 
quarter  of  the  annuity,  after  Martin  had  so  proved  under 
it  as  a  creditor  for  the  value  of  the  annuity ;  by  reason 
whereof,  the  defendant  below  was  discharged  of  all  de- 
maiids  of  the  plaintiff  below  against  him  in  respect  of  such 
arrears.  Fifthly^  as  to  the  third  and  last  breach,  that  be- 
fore, and  at,  and  after  the  time  of  issuing  the  commission, 
the  plaintiff  below  was  a  surety  for  the  defendant  below 
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^1824^  for  the  said  annuity  and  arrears;  and  that  the  money  for 
Watixns  the  redemption  and  re-purchase  of  the  annuity,  and  costs 
FLAVNAOikN,  and  charges  in  respect  thereof,  was  paid  by  the  plaintiff 
below  as  such  surety  after  the  issuing  of  the  coniinissioD, 
and  before  any  dividend  made  thereon.  By  reason  where- 
of, the  defendant  below  was  discharged  against  all  de- 
mands of  the  plaintifl*  below,  as  surety  as  aforesaid,  against 
the  defendant  below,  in  respect  of  the  sum  so  paid  for  the 
redemption  and  re-purchase  of  the  annuity  and  costs  and 
charges  aforesaid. 

To  these  pleas,  there  was  a  general  demurrer  and  joinder, 
which  was  argued  in  the  Court  of  King^s  Bench  in  Ifr 
chaelmas  Term,  fiO  Oeo.  3,  and  that  Court,  after  consider- 
ation, gave  judgment  for  the  plaintiff  below  on  all  the 
pleas,  except  those  which  applied  to  the  arrears  due  be- 
fore the  bankruptcy  (a). 

Mr.  Piatt  for  the  plaintiff  in  error  (b).  The  queik 
tion,  as  it  now  comes  before  the  Court,  resolves  itself 
shortly  into  this,  viz.  whether  a  surety,  redeeming  an 
annuity  after  the  bankruptcy  of  the  principal  for  whom 
such  surety  shall  have  become  bound,  is  barred  by  the 
bankrupt's  certificate  from  suing  him  for  the  amount  of 
the  money  paid  as  a  consideration  for  such  redemptioof 
That  will  depend  altogether  on  the  construction  and  ef- 
fect of  the  8th  and  17th  sections  of  the  statute  49  Geo.  9, 
c.  121*.    The  sums  sought  to  be  recovered  by  the  plaintiff 

(a)  See  3  Barn.  &  Aid.  192. 

(6)  This  case  was  twice  argued  in  the  Court  of  Exchequer  GUmheft 
first,  in  the  last  Term,  when  the  Court  took  time  to  consider^  and  in 
consequence  of  Lord  Chief  Justice  Dallas  having  retired  shortly  af- 
terwardsj  it  was  ordered  to  be  re-argued  on  this  day. 

*  The  eighth  section  enacts,  ''That  in  all  cases  of  commissions  of 
bankrupt  already  issued,  under  which  no  divideud  has  yet  been  made* 
or  under  which  the  creditors,  who  have  not  proved,  can  receive  a  di- 
vidend equally  in  proportion  to  their  respective  debts,  without  disturb- 
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belowy  arrange  themselves  into  two  classes,  vis.  the  one, 
as  far  as  it  regards  the  arrears  of  the  annuity  which  be- 
came due  after  the  bankruptcy  of  the  defendant  below ;  and 
the  other,  as  to  the  value  paid  to  the  g^ntee  on  its  redemp- 
tion.    The  plaintiff  below,  as  surety  for  the  defendant  be- 
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ing  any  dividend  already  made,  and  in  all  cases  of  commissions  of  bank- 
rupts  hereafter  to  be  issued,  where,  at  the  time  ofiauing  the  eommif 
sion,  any  person  shall  be  surety  for  or  be  liable  for  any  debt  of  the 
tuinkrupt,  it  shall  be  lawful  for  such  surety  or  person  liable,  if  he  ehall 
have  paid  the  debt,  or  any  part  thereof,  in  discharge  of  the  whole  debt, 
although  he  may  have  paid  the  same  after  the  commission  shall  have 
issued,  and  the  creditor  shall  have  proved  his  debt  under  the  commis- 
sion, to  stand  in  the  place  of  the  creditor  as  to  the  dividends  upon  such 
proof;  and  when  the  creditor  shall  not  have  proved  under  the  commis- 
sion, it  shall  t>e  lawful  for  such  surety,  or  person  liable  to  prove 
his  demand  in  respect  of  such  payment  as  a  debt  under  the  commission, 
not  disturbing  the  former  dividends,  and  to  receive  a  dividend  or  di- 
vidends proporiionably  with  the  other  creditors  taking  the  beneBt  of 
•Qch  commission,  notwithstanding  such  person  may  have  become  surety 
or  liable  for  the  debt  of  the  bankrupt  after  an  act  of  bankruptcy  had 
been  committed  by  such  bankrupt,  provided  that  such  person  had  not 
at  the  time  when  he  became  such  surety,  or  when  he  so  became  liable 
for  the  debt  of  such  bankrupt,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed,  or  that  he  was  insolvent,  or  had  stopped  pay- 
ment/* 

By  the  17th  section  it  is  enacted,  **  That  it  shall  be  competent  to 
smy  annuity  creditor  o( any  person  against  whom  a  commission  of  bank- 
rupt shall  issue  after  the  passing  of  that  act,  whether  the  same  shall  be 
secured  by  bond  or  covenant,  or  bond  and  covenant,  or  by  whatever 
assurance  or  assurances  the  same  shall  be  secured;  and  whether  there 
shall  or  shall  not  t>e  or  have  been  any  arrears  of  such  annuity  at  or  be- 
fore the  time  of  the  bankruptcy,  to  prove  under  such  commission  as  a 
creditor,  for  the  value  of  such  annuity,  which  value  the  commissioners 
•ball  have  power,  and  are  thereby  required  to  ascertain ;  and  the  certifi- 
cate of  every  bankrupt  under  whose  commission  such  proof  shall  be  or 
might  have  been  made,  shall  be  a  discharge  of  such  bankrupt  against 
all  demands  whatever  in  respect  of  such  annuity,  and  the  arrears  and 
future  payments  thereof,  in  the  same  manner  as  such  certificate  would 
discharge  the  bankrupt,  with  respect  to  any  other  debt  proved,  or 
which  might  have  been  proved  under  the  commistion. 
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1824.  lowi  was  not  hicnself  liable  to  pay  the  vaiue  of  the  anovkyi 
Wateins  after  the  latter  had  obtained  his  certificate,  the  grantee 
Flahnaoan.  having  previously  come  in  and  made  bis  election  to  prove 
for  such  value  under  the  17th  section  of  the  statute;  and, 
consequently,  the  surety  cannot  afterwards  recover  from 
the  bankrupt,  as  his  principal,  money  paid  by  him  as  such 
surety  to  the  grantee  in  respect  of  the  annuity,  as  such  pay- 
ment was  made  by  him  in  his  own  wrong.  The  policy 
and  spirit  of  the  statute  49  Geo.  S,  is  to  allow  an  annuity 
creditor  or  grantee  to  prove  under  the  commission,  by 
virtue  of  the  17th  section.  And  if  he  elects  to  do  so,  be  is 
thereby  precluded  from  any  claims  he  might  thereafter 
have,  as  against  the  surety  of  the  grantor.  The  g^ntee 
was  not  bound  to  prove  the  value  of  the  annuity  as  a  debt 
under  the  commission,  and  his  doing  so  was  a  mere  volun- 
tary act,  and  for  his  individual  benefit;  and  having  made 
such  election,  he  thereby  not  only  discharged  the  bankrupt 
from  any  future  claims  he  might  have  on  his  estate,  but 
discharged  his  surety  also;  and  more  particularly  so,  as 
he  thereby  prevented  such  surety  from  proving  his  de^ 
mand  in  respect  of  such  payment  as  a  debt  under  the  8th 
section  of  the  statute.  A  party  who  once  elects  to  take 
any  advantage  which  may  accrue  to  him  under  the  statute, 
must  bear  any  burden  which  may  be  afterwards  imposed 
on  him  by  making  such  election.  Even  admitting  that  the 
plaintiflT  below  could  not  have  proved  the  sum  paid  by  him 
to  the  grantee  for  redeeming  the  annuity  under  the  8th 
section  of  the  statute,  yet,  as  the  latter  had  previously  elect- 
ed to  come  in  and  prove  under  the  17th  section  of  the  ste' 
tute,  be  thereby  discharged  the  bankrupt's  estate  from 
all  future  demands  in  respect  of  the  annuity;  and  the  prin- 
cipal demand  as  against  him  having  been  barred  by  the 
certificate,  the  accessory  demand  against  him  by  the 
surety,  must  necessarily  be  barred  also.  The  grantee,  by 
claiming  against  the  estate  of  the  bankrupt,  and  electng 
to  prove  the  value  of  the  annuity  under  the-  commiarioDy 
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declared  bk  choice  of  remedies,  aod  took  his  chance  of  a       ,jfl^^, 
diridend  in  preference  to  relying  on  the  liability  of  the      Watxiiis 
srarety,  who  might,  in  point  of  fact,  be  equally,  if  not  more    fi^^vKAOAii. 
iBsoI  vent  than  the  estate  of  the  bankru  pt.    And  if  the  gran- 
tee  should  suffer  in  the  result,  by  having  preferred  the  worse 
to  the  better  alternative,  no  greater  hardship  would  be  im- 
posed on  him,  than  in  those  cases  where  a  creditor,  by 
making  his  election  to  prove  under  the  commission,  dis- 
charges the  sureties  of  the  bankrupt;  and  he  must  there- 
fofn  be  satisfied  with  obtaining  the  same  proportion  of  his 
daka  as  the  other  general  creditors.    By  the  14th  section  of 
the  statute*,  a  creditor  is  precluded  from  proceeding  in  any 
action  where  he  has  elected  to  prove  under  the  commis- 
sion of  his  debtor,  and  the  spirit  of  the  act  is  intended  to 
apply  throughout,  as  to  whether  such  election  be  made  by 
the  creditor  or  not.    Here  it  is  quite  clear,  that  the  proof 
of  the  annuity  formed  a  charge  on  the  bankrupt's  estate,  and 
burthened  it  with  the  full  value  of  all  arrears,  and  future 


*  By  which  it  is  enacted,  '*  That  from  and  after  the  paasing  of 
tliat  act,  it  shall  not  be  lawful  for  any  creditor,  who  has  or  shall 
bsTe  brought  any  action,  or  instituted  any  suit  against  any  bankrupt* 
in  reapect  of  any  demand  which  arose  prior  to  the  bankruptcy  of 
wicfa  bankrupt  or  which  might  have  been  proved  as  a  debt  under  the 
commissiou  of  bankrupt  issued  against  such  bankrupt,  to  prove  a  debt 
oader  such  commission  for  any  purpose  whatever,  or  to  have  the  claim 
of  a  debt  entered  upon  the  proceedings  under  such  commission,  without 
relinquishing  such  action  or  suit,  and  all  l>enefit  from  the  same;  and 
that  the  proving  or  so  claiming  a  debt  under  a  commission  of  bankrupt 
bj  any  creditor,  shall  be  deemed  an  election  by  such  creditor  to  take 
the  benefit  of  sucli  commission  with  respect  to  the  debt  so  proved  or 
claimed  by  him: — Provided  always,  that  such  creditor  shall  not  be  lia- 
ble to  the  payment  to  the  bankrupt  or  his  assignees  of  the  costs  of  such 
action  or  suit  which  shall  be  so  relinquished  by  him :  and  provided  also, 
that  where  any  such  creditor  shall  have  brought  any  action  or  suit 
against  such  bankrupt  jointly  with  any  other  person  or  persons,  his  re- 
HoqaishiDg  such  action  or  suit  agauMt  such  bankrupt  or  bankrupt^ 
flfadl  not  in  any  manner  affect  socb  action  or  suit  against  such  oU^ 
penoD  or  persons. 
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-J^^-       payments  as  they  might  become  due;  and  the  surety  was 
WATKiwi      never  liable  to  pay  the  value  of  the  annuity,  as  there  was 
FLAwiTAaAv.   no  covenant  in  the  deed  requiring  him  so  to  do.    It  has 
been  said,  however,  that  although  this  might  apply  as 
against  the  principal,  still,  that  it  does  not  as  against 
the  surety,  as  he  was  not -enabled  to  prove  such  value; 
and  consequently,  that  he  does  not  fall  within  the  pro- 
visions of  the  statute.    But  it  was  the  evident  intention  of 
the  legislature,  that,  as  the  bankrupt,  by  the  issuing  of  the 
commission,  gave  up  all  his  effects  to  his  creditors,  so  he 
should  be  released  from  all  demands  that  might  be  there- 
after made  against  him;  and  if  so,  how  could  the  plaintiff 
below,  as  a  mere  surety,  be  called  upon  to  pay  the  arrears 
or  value  of  the  annuity  after  his  principal  had  obtained  his 
certificate;  and  more  particularly  so,  when  there  is  no  ex- 
press covenant  that  binds  such  surety  to  redeem,  but  merely 
a  proviso  that  he  may  do  so.    It  never  could  be  intended 
that  the  surety  might  redeem  at  his  own  pleasure,  and 
then  call  on  his  principal  for  the  sum  advanced  for  such 
redemption ;  and  consequently,  the  sum  paid  for  the  re- 
demption of  the  annuity  in  question,  was  made  by  the 
plaintiff  in  error  in  his  own  wrong,  as  well  as  the  sum 
paid  by  him  for  those  arrears  which  became  due  after 
the  bankruptcy  of  his   principal;    and   he    is   thereby 
precluded  from  recovering  as  against  him  either  of  sudi 
sums.     If  the  grantee   had   obtained  any    part  of  the 
value   of  the  annuity  after   having   proved  under  the 
commission,   the  surety  could  not  have  been  |liable  for 
any  future  payments,  and  as  he  has  elected  to  take  sudi 
value,  the  surety  can  fix  on  no  other  sum  in  lieu  of  it; 
and  there  could  not  have  been  any  apportionment  un- 
der the  terms  of  the  deed.    The  estate  of  a  bankrupt  may 
eventually  pay  twenty  shillings  in  the  pound,  whilst  the 
circumstances  of  the  surety  might  not  enable  him  to  pay 
one  half,  or  even  one-tenth  part  of  that  sum.     It  is  there- 
fore the  interest,  as  well  as  the  duty  of  the  creditor  to  make 
his  election  against  whom  he  will  proceed.     Besides,  after- 
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anets  by  the  bankrupt  might  be  applied  to  the       -j^^- 
creditor's  demandy  so  that  he  might  eventually  receive  the      Watkzms 
whole  of  the  arrears  as  well  as  the  value  of  the  annuity*    It    Fu^mrloA  v. 
is  quite  clear,  that,  where  a  principal  has  made  his  election, 
and  not  only  come  in  and  proved,  but  received  a  dividend 
under  a  conimission  out  of  a  bankrupt's  estate,  and  has  a 
future  prospect  of  a  further  dividend,  he  is  thereby  preclud- 
ed from  suing  the  surety. ^The  principle  applicable  to 

this  case  bears  a  strong  analogy  to  those  of  composition 
deeds,  where  a  creditor  who  has  ag^reed  or  elected  to  ac- 
cept a  composition,  is  thereby  precluded  from  afterwards 
suing  his  debtor.  In  Hohner  v.  Ptner  (a),  it  was  held 
that  a  party  who  had  several  distinct  demands  agfainst  an 
insolvent,  could  not  prove  one  demand  under  a  deed  of 
composition,  and  resort  to  a  surety  at  a  subsequent  period 
for  the  remainder;  and  Lord  Kenyan  there  said  (6),  that 
^  it  was  not  to  be  allowed,  that  a  party  having  several  de- 
mands against  an  insolvent  person,  should  split  those  de- 
mands, and  come  in  under  the  composition  deed  for  part, 
and  sue  for  the  remainder  at  a  subsequent  time;  that  such 
would  be  a  fraud  upon  the  other  creditors,  and  defeat  the 
very  object  of  the  composition,  which  was  intended  by  the 
creditors  to  discharge  the  insolvent  from  all  bis  debts;  as 
well  as  be  an  oppression  of  the  debtor,  who  had  given  up 
all  his  property  to  constitute  a  fund  for  their  benefit."  So, 
in  Stock  V.  Mawson  (c),  where  the  creditors  of  a  bankrupt 
entered  into  a  deed  of  composition  to  receive  eight  shil- 
lings in  the  pound  in  full  discharge  of  their  debts,  and 
agreed  to  release  every  thing  beyond  that  to  the  bankrupt, 
and  one  of  such  creditors  having  two  distinct  debts  due  to 
him  from  the  bankrupt,  for  one  of  which  he  held  bills  of  ex- 
change for  the  full  amount,  received  bis  dividend  of  eight 
shillings  in  the  pound  on  both  debts,  and  then  recovered  the 
full  valueofsomeofthebilis;.— it  was  held  that  the  natureof 

(«)  1  Etp.  Rep.  151. {h)  Id.  134>  (c)  1  Bos.  &  Pul.  S86. 
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1^8^        tlie  contracl  to  accept  a  composition,  precluded  him  from 
Watxiits      so  doing;  and  that,  if  be  should  be  deemed  entitled  to  re- 
cover, it  would  operate  as  a  fraud  on  the  other  creditors; 
and  consequently  that  the  money  obtained  by  him  on  such 
bills,  was  received  to  the  use  of  the  bankrupt. .» Even  if  it 
diould  be  contended  that  the  discharge  of  the  bankrupt 
and  principal  demand  does  not  in  all  cases  discharge  the 
surety  and  accessorial  demand,  still  it  must  have  this  effect 
in  the  present  instance,  from  the  nature  of  the  transaction 
itself;  and  the  circumstance  of  the  grantee  having  proved  for 
the  value  of  the  annuity  under  the  commission,  is  conclu- 
sive to  shew  that  the  statute  was  intended  so  to  operate  as  to 
discharge  the  surety,  as  his  obligation  was  thereby  altoge- 
ther changed.    The  object  of  the  grantor  of  an  annuity  is 
to  retain  the  use  of  the  purchase-money,  which  he  is  not  to 
be  called  on  to  repay,  it  being  less  inconvenient  to  him 
to  pay  the  annuity;  whilst  that  of  the  grantee  is  to  receive 
a  yearly  payment  for  the  principal  sum  advanced  by  him 
to  the  latter  at  the  time  the  annuity  was  g^nted;  the 
surety  has  nothing  to  do  with  the  ulterior  object  or  ex- 
pectations of  either  of  those  parties,  and  it  is  doubtful  whe- 
ther he  could  redeem  without  the  consent  of  one  or  both, 
as  he  would  thereby  destroy  the  annual  payments  to  be  re- 
ceived by  the  one,  and  create  an  inunediate  debt  against 
the  other.     But,  if  on  the  other  hand  he  had  a  right  to  re- 
deem the  annuity,  the  act  of  the  grantee  in  proving  the  va- 
lue would  render  redemption  altogether  impossible,  as 
firom  that  moment  the  amount  of  the  purchase-money  would 
no  longer  constitute  the  price  of  the  re-purchase  as  stipu- 
lated, and  it  would  put  it  out  of  the  power  of  the  surety  to 
ascertain  what  other  sum  ought  to  be  paid  for  the  redemp- 
tion.   At  all  events,  where  a  bankrupt  has  once  obtained 
his  certificate  under  the  statute,  he  is  discharged  as  agaaist 
all  the  world  from  all  liability  either  directly  or  iudireclly, 
as  well  as  against  every  person  claiming  by  virtue  of  an 
annuity  deed.    The  Court  below,  in  holding  that  the  sure- 
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•jr  could  not  prove  for  the  Falae  of  an  nnnuity  redeemed  .j^^. 
bjr  bim  as  not  being  a  debt  paid,  or  a  liability  for  a  debt  due,  Wateins 
within  the  meaning  of  the  8th  section,  put  too  narrow  and  Flamm aoaw. 
technicalameaningou  the  word  debt^  which  was  neither  war- 
ranted by  the  intention  of  the  legislature  nor  by  the  terms  or 
object  of  the  statute,  which  was  passed  with  a  view  to  ope- 
rate beneficially,  and  in  favor  of  the  bankrupt;  which 
moat  receive  a  liberal  construction,  and  be  therefore  tak- 
en to  extend  to  any  charge  or  incumbrance  to  which*  he 
was  subject.  The  surety,  at  the  time  of  the  bankruptcy,  was 
bound  to  pay  the  annuity,  and  all  future  sums  which  should 
at  any  time  become  due  in  respect  thereof.  The  whole 
charge  of  the  annuity  was  therefore  a  debt  d  ue  from  the  bank- 
rupt in  the  first  instance,  and  which  if  not  paid  by  him,  the 
surety  was  liable  for,  as  debitum  inprtssenti^  soloendum  in 
/uimro;  and  if  he  chose  to  pay  the  purchase  money  and  re- 
deem the  annuity,  it  is  quite  clear  that  he  might  have 
|»roFed  under  the  8th  section,  as  it  would  constitute  a  debt 
within  the  terms  and  meaning  of  that  clause;  for  after  the 
annuity  had  been  redeemed  by  the  surety,  the  grantee  had 
no  further  claim  against  the  bankrupt's  estate;  and  the 
anrety  who  had  so  far  relieved  it,  ought  to  be  entitled  to 

prove  a  debt  to  the  same  amount. ^Taking,  therefore,  the 

8th  section  with  reference  to  the  17th,  the  hit  and  just 
construction  of  both  is,  to  give  the  word  debt  so  compre- 
hensive a  meaning,  as  to  include  all  existing  charges  or  in- 
cumbrances on  the  bankrupt  and  his  estate,  and  to  which  they 
were  subject  at  the  time  of  issuing  the  commission,  as  well  as 
all  liability  of  the  surety  in  respect  of  such  charges  on  him, 
mcaseof  the  bankrupt's  default,  to  which  charges  both  were 
then  subject,  and  in  respect  of  which  the  surety  might 
thereafter  become  liable.  When,  therefore,  the  surety  had 
redeemed  the  annuity,  the  grantee  could  not  receive  any 
dividend  out  of  the  bankrupt's  estate;  and  the  principal 
demand  against  him  having  been  barred  by  his  certificate, 
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.j*^,  the  acoeasarial  demand  against  him  by  tbe  surety  was  lie- 
Watxim 8  cessarily  barred  also ;  and  this  appears  to  have  been  the 
Flamvucait,  OKinif^t  intention  of  the  legislature  by  the  different  prairi- 
sions  of  the  statute.  The  case  of  fPehh  f.  Welsh  {a\  re- 
lied on  for  the  plaintiff  below,  is  distinguishable  firom  the 
present,  on  the  very  ground  on  which  the  argument  fiir 
the  plaintiff  in  error  is  founded,  as  there  the  grantee  of  tkt 
annuity  had  not  elected  to  prove  under  the  commission; 
and  Lord  EUenborough  said  (6),  **  the  surety  cannot  com* 
'  pel  the  annuity  creditor  to  come  in  and  prove,  and  it  is  not 
a  debt  quoad  the  surety,  until  he  is  in  a  conditio^  to  be 
damnified  by  it."  Here,  however,  the  grantee  «r  anneily 
creditor,  had  proved  for  the  value  under  the  17th  seotioo, 
and  it  was-  a  debt  quoad  the  surety  in  respect  of  which 
be  might  be  damnified,  and  consequently  would  be,  when- 
ever the  reputed  value  of  the  annuity  should  be  ascertain- 
edy  or  if  it  should  be  thought  prudent  or  proper  to  do  so. 
In  Newington  v.  Keeys  (c),  it  was  held  that  tbe  bail  of 
a  bankiupt  who  had  been  obliged  to  pay  the  amount  of* 
judgment  against  their  principal,  were  entitled  to  receive 
the  money  so  paid,  from  the  bankrupt  after  he  had  obtain- 
ed his  certificate ;  but  that  was  determined  not  only  on  the 
ground  that  bail  above  were  not  sureties,  or  liable  for  the 
debt  of  tbe  bankrupt  within  the  8th  section  of  tbe  statute  49 
Geo.  3,  but  ako  on  the  principle,  as  there  stated  in  argument, 
viz.  that  judgment  not  having  been  obtained  when  tbe  cimb- 
mission  issued,  no  debt  existed  for  which  the  bail  cooM 
prove,  or  were  then  liable;  nor  was  it  certain  that  the 
principal  would  fail  in  the  action,  or  that  any  debt  would  be 
eventually  established  against  him ;  nor  could  tbe  bail  be 
liable  but  in  the  event  of  a  certain  remote  contingency,  ss 
_  their  recognizance  was  in  the  alternative,  namely^  to  pay  the 
damages  in  case  their  principal  did  not  do  so,  or  render 
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wdt  Althoai^  in  bigHa  v.  Mmdmigml{m),  H  wm  held,  v2S^ 
that  if  a  surety  enter  into  a  bond  with  a  principal,  eondi-  WATxiitt 
tJonad  fcr  the  performance  of  covenants  contained  in  an  FLAWAaAv. 
agreement  for  a  lease,  such  surety  was  still  liable,  although 
the  principal  became  bankrupt,  and  was  discharge  un- 
der the  49  Oeo.  3,  c.  121 ;  yet  that  case  was  determined  oti 
Ihe  coMtruction  of  the  19th  section  of  the  statute,  and  the 
not  having  accepted  the  lease  of  the  bankrupt,  his 
still  considered  to  be  responsible.  But  in  Ling^ 
imjf  r.  Camyn  (b%  where  the  piaintiflT  having,  after  jndg- 
■MBl  obtained,  proved  his  debt  under  a  commission  sued 
4Mil  against  the  defendant,  it  was  held,  that  he  could  not 
proceed  against  the  bail,  on  the  principle  that  he  bad  made 
Us  election  under  the  I4th  section  of  the  statute;  and  the 
Coort  ordered  them  to  lie  discharged  on  motion,  and  said  (eX 
**  this  statute  was  made  in  favor  of  bankrupts ;  but  if  the 
plaintiff's  construction  should  prevail,  it  would  not  have 
Ae  proposed  effect,  for  the  bankrupt  would  become  liable 
•ft  the  suit  of  the  bail,  for  the  money  which  the  bail  should 
fVf.*'  Assuming,  therefore,  that  the  certificate  would  be 
•  discharge  to  the  bankrupt,  the  annuity  creditor  having 
cone  in  and  made  his  election  to  prove  under  the  commis- 
MNiy  he  cannot  afterwards  be  entitled  to  recover  as  against 
Ibe  surety  of  the  bankrupt ;  nor  can  such  surety  maintain 
flSi  action  against  his  principal  for  the  value  of  the  annuity 
an  redeemed  by  him. 

Mr.  Joshua  Evans  for  the  defendant  in  error,  submit* 
tad,  that  the  grantee  had  a  right  to  recover  the  payment  of 
Ae  annuity  from  the  surety,  notwithstanding  the  bankrupt* 
^  of  the  grantor,  and  that  the  latter,  as  the  principal,  still 
remained  liable  for  any  loss  which  might  have  been  incur- 
iod  by  the  surety  on  his  behalf,  although  he  might  have 
been  himMif  discharged  from  the  same  demand  as  against 

(«)  I  Msoft,  190. (*) «  Ttuiit.  t4^ {€)  Ifi.  t48. 
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JftM.  ^  .the  grantee  or  annuity  creditor;  and  Consequently,  that  the 
Wateins  bankruptcy  and  certificate  of  the  principal,  could  not  be 
Flahnaoan.  pl®*d®^  ^^  bar  of  an  action  founded  on  such  liability  of  the 
surety,  who  was  not  in  a  condition  to  prove  at  the  time 
the  commission  was  issued.  The  cases  of  Holmer  ▼.  Vu 
ner,  and  Stock  v.  Mawson,  even  supposing  they  bore  an 
affinity  in  point  of  principle  to  the  present;  yet  they  were 
decided  before  the  statute  49  Geo.  3,  was  passed,  and  de- 
pended altogether  on  the  effect  and  construction  of  a  com- 
position deed  as  between  debtor  and  creditor.  It  has  been 
said,  howcTer,  that  as  the  grantee  has  made  his  election, 
and  proved  for  the  arrears  and  value  of  the  annuity,  ud» 
der  the  17th  section  of  the  statute,  he  has  thereby  dis* 
charged  the  surety.  But  the  mere  circumstance  of  the  va- 
lue having  been  proved  by  the  grantee  or  annuity  creditor, 
under  the  commission,  even  although  he  might  have  re- 
ceived a  dividend,  would  not  preclude  him  from  resorting 
to  the  surety  also.  It  therefore  can  make  no  difference 
whatever  in  a  case  where  he  has  merely  come  in  and 
proved  under  the  commission.  Although  it  has  been  con- 
tended, that  there  was  no  express  covenant  by  the  surety, 
to  pay  any  certain  or  definite  sum  for  the  redemption  of 
the  annuity,  and  that  the  sum  so  paid  was  in  his  own 
wrong;  still,  the  mere  proof  of  such  value  by  the  grantee 
under  the  17th  section,  cannot  vary  the  case  in  this  respect: 
and  the  true  principle  on  which  the  present  action  was 
founded,  is,  that  there  was  no  debt  for  which  the  plaintiff 
below  was  liable  as  surety  at  the  time  of  issuing  the  com- 
mission, and  consequently  that  he  was  not  then  enabled  to 
prove  it  as  against  the  bankrupt's  estate;  and  if  he  paid  it 
afterwards,  it  could  not  constitute  a  proveable  debt.  The 
bankrupt,  therefore,  still  remained  liable  to  him,  and  was 
not  discharged  by  his  certificate;  and  the  pleas  in  bar  o& 
fcred  no  legal  answer  to  the  claims  of  the  plaintiff  below. 
His  remedy  as  surety  cannot  depend  on  the  mere  volun- 
tary act  of  the  grantee,  for  in  fVekh  v.  Welsh^  it  was  de- 
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fMed,  that  a  sarety  in  an  annuity  deed,  who  was  compeU 
led  by  the  annuity  creditor,  after  the  bankruptcy  and  al- 
lowance of  the  certificate  of  the  principal,  to  pay  several    fi.AiiirAOAir. 
sitiiis  for  arrears  due  after  the  issuing  of  the  commission, 
was  not  within  the  8th  section  of  the  statute,  and  conse* 
quently  that  he  might  have  an  action  against  the  principal 
for  such  sams,  and  hold  him  to  bail :  and  it  is  perfectly 
imniaterial,  whether  the  annuity  creditor  had  come  in  and 
proved  ander  the  I7th  section  or  not,  for  Lord  JSllenbo- 
rough  said,  **  it  is  not  a  debt,  quoad  the  surety,  until  he  is 
in  a  condition  to  be  damnified,"  that  is,  until  he  had  paid  the 
arrears  doe  or  value  of  the  annuity  on  its  redemption,  as  he 
was  not  before  in  a  condition  to  prove  for  such  value.     In 
Page  ▼«  Bussell  (a),  it  was  held,  that  a  person  discharged  un- 
der an  insolvent  act,  (51  Geo.  3,  c.l25),  was  liable  to  his  sure- 
ty for  the  arrears  of  an  annuity  due  since  his  discharge,  and 
which  the  surety  had  been  obliged  to  pay  :-.and  Mr.  Justice 
fmyfey  there  said,  **even  in  the  case  of  a  bankrupt,  if  the  an- 
nnity  creditor  does  not  come  in  and  prove,  but  disregarding 
the  bankruptcy,  sues  the  surety,  the  surety  cannot  insist  on 
the  certificate ;  and  if  he  cannot,  may  not  the  surety  after- 
wards resort  to  the  bankrupt?  The  present  is  a  debt  ac- 
crued since  the  debtor^s  discharge."     So,  here,  the  redemp- 
tion of  the  annuity  was  a  debt  which  accrued  to  the  surety 
after  the  commission  sued  out  against  his  principal.    In 
Hqffham  v.  Foudrinier^  Lord  Ellenhorough  said  (6),  '^that 
it  was  essential  that  a  party  should  be  a  creditor  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  and  that  if  this 
were  not  shewn,  the  argument  upon  the  statute  failed; 
bat  Mr.  Justice  Bayley  went  still  further,  and  observed, 
that  the  plaintiff*  was  not  a  creditor  of  the  defendant  at  the 
time  of  his  bankruptcy,  as  he  could  not  have  made  the  af- 
fidavit necessary  to  prove  a  debt/'    So,  here,  the  value 
of  the  annuity  was  not  ascertained  at  the  time  the  commis- 

(a)  ftMau.  &  Sdw.  551. (6)  5Mau.  &  Stlw.«4. 
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■ion  WM  issuadf  and  consequeDtly  cannot  be  ctfHiaideied  m , 
a  debt  within  the  provisions  of  the  statute. 

The  case  of  IngK$  v.  Macdougal,  is  decisive  to  shew, 
that  a  surely  is  not  protected  by  the  bankruptcy  of  bis 
priiiri|HiK  but  continues  liable,  although  the  latter  may 
havi>  Ikh^u  diwrharged  under  the  statute ;  and  Lord  Chisf 
Jiuilk^  CttW*  thew  said,  **it  is  impossible  to  conceive  thai 
tW  KtK^Miif^  iiil««ded  to  discharge  those  sureties  who 
Ka%^  kM4i  i^UHhNl  to  give  security,  although  the  bank^ 
t^^  wi^lH  W  no  longer  answerable  for  payment ;  as  per* 
«^NMv»  «v«iM  not  give  credit,  unless  such  sureties  were  re- 
^i^M^Uew  The  very  object  of  taking  sureties,  is  to  pro* 
\¥k^  against  the  insolvency  of  the  principal ;  and  the  oh- 
y^  of  the  insolvent  acts  and  statutes  applying  to  baak« 
rupis,  is  to  discharge  debtors  and  bankrupts  from  obliga* 
lions,  but  not  to  disturb  the  claims  of  creditors  on  other 
persons  as  sureties,  from  the '  failure  of  such  debtors  or 
bankrupts."  And  his  Lordship  went  on  to  observe^  that 
<«  by  the  17th  clause  of  the  49  Qeo.  3,  the  bankrupt  m 
discharged  from  annuity  creditors,  but  the  sureties  are  not 
thereby  discharged.  It  could  not  have  been  intended,  that 
if  a  bankrupt  be  unable  to  pay,  the  annuity  no  longer  ex- 
ists; and  that  the  sureties  also  are. exonerated  from  pay^ 
ment/*  And  Mr.  Justice  Dallas  said,  *Mhe  only  ob- 
ject of  sureties  is  to  provide  for  the  solvency  of  the  prin- 
cipal; although  the  bankrupt  be  no  longer  liable,  the 
sureties  are;  and  the  statute  49  Geo. 3,  applies  only  to 
the  mere  persoinal  discharge  of  the  bankrupt,  and  not  of 
the  sureties  also/'  .But  the  late  case  of  Maedougal  v, 
PataH(a),  and  which  was  decided  on  the  authority  ef 
Welsh  V.  WeUhf  is  conclusive  to  shew,  that  to  render  a 
person  liable  as  surety,  or  for  the  debt  of  a  bankrupt,  with- 
in the  meaning  of  the  words  of  the  8th  section  of  the  sta- 
tute, such  debt  must  exist  as  a  debt  at  the  time  of  the  is- 

(a)  S  Moore,  644.  .S*.  C.  8  Taunt.  584. 
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•Hff  of  tbo  ooBMnifliioii ;  and  the  Cooit  of  ComiMon  PleM       i^t^ 
ecNMeqaently  bold,  ihal  id  an  actioa  of  msumpMii  for  mo-      Wateim* 
ney  paid,  and  brought  by  a  surety  to  recover  from  a  bank-    Flamvaoait. 
mpl  tbe  arreara  of  an  annuity  paid  by  such  surety  after  the 
isMBg  tbe  commission,  and  before  a  final  dividend  was 
BMde,  tbe  bankruptcy  and  certificate  did  not  furnish  a 
good  defence  to  tbe  actions—As  far  as  regards  tbe  rights 
of  tW  creditor  against  tbe  surety,  be  is  not  precluded  from 
mevlmg  to  tbe  latter,  although  be  bad  proved  tbe  debt  and 
veoeived  a  dividend  under  tbe  commission;  for  in  Martm 
yfm  Br9dmeU(a)i  where  a  boad  was  given  by  a  principal 
mid  bis  surety,  conditioned  for  the  payment  of  money  by 
JMlaiaients,  and  the  obligee  proved  tbe  whole  debt  under 
a  QStnmissioB  against  tbe  principal,  and  received  a  divi- 
dawd  thereon  of  two  shillings  and  seven  pence  in  tbe  pound, 
asd  afterwards  commenced  an  action  against  tbe  surety  for 
aBiBs^lment  that  became  due  theday  the  dividend  was  paid; 
k  was  held,  tbat  the  obligee  was  entitled  to  recover  such  in- 
alalmiinl  against  tbe  surety,  making  a  deduction  of  two 
abilliBga  and  seven  pence  in  tbe  pound  on  tbe  amount  of 
iaslalment,  and  tbat  the  surety  was  only  entitled  to 
tbe  dividend  applied  rateably  in  part  payment  of  each 
iBsfalnient  as  it  became  due.    The  same  principle  was  e*- 
IrtUisbed  in  Ex  parie  Hughes  (b),  where  the  court  ob- 
served, that  the  legislature  oaasidered  the  proof  against 
the  prioctpal  as  a  benefit  to  tbe  surety,  by  relieving  him 
jwo  ianio  from  tbe  debt ;  and  it  was  there  considered  that 
tbe  proof  of  the  debt  under  tbe  commission,  was  not  an 
dectjkNi  under  tbe  14th  section  of  the  statute,  so  as  to  pr^ 
elude  the  creditor  on  that  ground.    So,  in  Souiien  v. 
Somiien  (e),  where  a  surety  in  a  warrant  of  attorney,  in  or* 
der  to  discharge  himself  from  bis  personal  liability,  paid 
part  of  tbe  debt  due  to  tbe  creditor  of  a  bankrupt,  who  had 
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proTed  under  the  commission,  and  thereupon  satisfiMSlMMr' 
was  entered  on  the  record;  it  was  held  that  this  did  not 
Flavnaoait.  ^11  within  the  eig^hth  section  of  the  statute,  as  being  t 
payment  of  paft  of  a  debt  in  discharge  of  the  whole;  and 
consequently,  that  the  bankrupt's  certificate  was  no  bar 
to  an  action  by  the  surety  to  recover  the  money  so  paid 
by  him,  as  the  eighth  section  only  applied  to  cases  where 
a  surety  had  paid  the  whole  debt,  or  a  part  in  discbarge  of 
the  whole.  The  case  of  Mead  v.  Braham^  was  decided 
on  the  same  principle,  where  the  holder  of  a  bill  baTiog 
proved  it  under  a  commission  against  the  acceptor,  and 
the  drawer  afterwards  paid  the  amount  to  the  holder^  il 
was  held,  that  the  proof  of  the  holder  was  not  an  electioB' 
binding  upon  the  drawer,  so  as  to  preclude  him  from  briiigi*^ 
ing  an  action  upon  the  bill  against  the  acceptor,.J9erer 
the  grantee  had  no  election,  bi^  was  bound  to  prove  under 
the  seventeenth  section ;  and  by  proving  for  the  value  aas 
debt,  he  thereby  benefited  the  surety  pro  tanto;  and,  con- 
sequently, did  not  discharge  him,  as  he  would  have  beea^ 
in  a  far  worse  situation,  in  case  the  annuity  creditor  had  nol 
come  in  and  proved  such  value.  With  respect  to  the  oIk 
jection,  that  the  surety  had  no  authority  under  the  deed  to 
redeem  the  annuity,  there  is  an  express  clause  in  the  instru- 
ment itself, by  which  he  reserved  to  himself  the  privilege 

or  right  of  redemption;  and  it  was  the  manifest  intentioii 
of  the  parties,  that  either  might  re-purchase  or  redeem  the 
annuity ;  and  that  the  surety  not  having  done  so  until  after 
the  bankruptcy,  the  bankrupt,  as  his  principal,  would  be  lia- 
ble to  him  accordingly.  As  to  whether  the  bankrupt  was 
discharged  by  his  certificate  from  all  claims  in  respect  of 
the  annuity,  under  the  operation  of  the  eighth  and  seven- 
teenth  sections  of  the  statute  as  taken  together,  there  is  no 
legal  foundation  for  such  a  proposition ;  for  it  is  quite  clear, 
that  the  value  of  the  annuity  could  not  be  considered  as  a 
debt  for  which  the  surety  was  liable  at  the  time  of  issuing 
the  commission,  as  the  former  section  applies  only  to  those 
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where  the  raretj  is  in  a  condhioii  to  prove  at  that      Jl^w 
thnet  and  the  value  coald  not  be  comidered  as  a  debt,     Watkivi 

SI- 

itnttl  it  had  been  ascertained  by  the  oommissioners.  And  Fiavwaoav^ 
die  case  of  Newington  v.  Keeys^  is  decisive  to  shew  that 
bcil  above  are  not  sureties  within  the  meaning  of  that  see- 
tiott.  So,  in  Hewes  v.  Moit  (a),  it  was  determined,  that 
hafl  to  the  sheriff,  whose  principal  had  become  bankrupt, 
eaiild  not  be  considered  as  sureties  within  the  meaning  of 
that  section,  although  they  were  liable  to  the  payment 
of  the  debt  in  the  event  of  certain  contingencies.  Al- 
tboi^,  therefore,  the  arrears  of  an  annuity  may  in  some 
casea  constitute  a  debt,  yet,  a  sum  paid  by  the  surety 
voltrotarily  for  its  redemption,  and  after  the  commis-^ 
ami,  and  which  the  grantee  could  never  compel,  al« 
tboQgh  it  operates  to  relieve  the  surety  pro  tanto^  or  to 
exonerate  hind  from  any  future  charge,  still,  it  cannot  be 
eOBsidered  as  a  debt  due  when  the  commission  issued;  and 
it  is  equally  clear,  that  the  bankrupt  in  this  case  is  not 
rfisebarg^  by  his  certificate  from  the  claims  of  the  plain- 
liiT  below,  for  the  money  paid  by  him  to  the  g^rantee,  as 
being  a  demand  in  respect  of  the  annuity,  under  the  opera- 
tion of  the  seventeenth  section  of  the  statute ;  as  that  clause 
folates  to  the  proof  by  the  grantee  alone,  and  cannot  by 
any  possibility  be  taken  to  apply  to  or  affect  the  surety. 
Although  the  14th  section  has  been  relied  on  for  the 
plaintiff  in  error,  to  sliew  that  the  legislature  meant 
to  put  the  annuity  creditor  to  an  election,  yet  the  pro- 
vision at  the  close  of  that  section  shews,  that  it  was  not 
intended  that  the  bankruptcy  should  operate  as  a  dis- 
diarge,  or  prevent  a  recovery  against  all  persons  connect- 
ed with  the  bankrupt  jointly  with  another  person.  As, 
therefore,  the  grantee  in  this  case  alone  could  prove  the 
value  of  the  annuity  under  the  statute,  and  the  surety 
cmfld  not,  it  is  manifest  that  it  constituted  no  debt  for  which 
Ibe  latter  was  liable  at  the  time  the  commission  was  is* 

(a)  0  Taunt.  399.  S,  C.  t  Manh.  102. 


6M 


CASU  ?N  mtiART  fEUMt 


9f 


sued,  M>r  a  liability  to  any  debt  of  the  bankrupt's^  ^^  tbit 
part  of  tbe  nwtetj  at  any  time  afterwiords;  bat  when  tht 
i%MunA9MM.  vahie  wa«  asoertained  and  prored,  and  not  until  tbeUt  it 
subjected  tbe  principal  to  a  demand  on  tbe  part  of  th0 
surety;  wbicb,  in  this  esse,  did  notarise  until  after  the  oofw 
tificate  was  obtained.  It  is  therefore  operatiFe  in  efied 
as  against  the  defendant  in  error  as  his  surety ;  and  benif 
ms  fumisbes  no  discharge  to  the  bankrupt,  (the  plaintiff  n 
error),  either  on  principle,  reason,  or  authority. 

Mr.  Piatt  in  reply,  subniitted,  that  the  cases  which  bad 
been  cited  and  relied  on  for  the  defendant  in  error,  wsit 
distinguishable,  if  not  inapplicable  to  tbe  present  question ; 
or  at  all  events,  diat  they  did  not  establish  any  propesi* 
lion,  so  as  to  sustain  tbe  judgment  of  the  court  below;  and 
imore  particularly  so,  as  to  the  reden^tion  of  die  Minnity 
by  the  surety,  after  the  commission  had  issued  agamst  bis 
principal.  The  eighth  and  seTenteesth  sections  of  the 
statute  ssust  be  taken  with  reference  to  each  other;  and  no 
decision  has  established  the  principle^  that  a  surety  csn 
be  considered  as  liable  to  bis  principal  who  has  becoM 
bankrupt,  after  the  grantee  has  made  his  election  and  prsv- 
ed  the  value  of  tbe  annuity  under  the  seventeenth  section; 
and  more  particularly  so,  as  all  the  previous  determina* 
tions  have  been  in  favor  of  a  liberal  construction  of  thesis- 
tttte.  Tbe  grantee,  by  electing  to  come  in  and  prove,  takai 
tbe  benefit  of  any  dividend  that  may  be  thereafter  nuide; 
and  although  such  dividend  may  not  be  paid  before  tbf 
value  is  ascertained,  it  still  makes  no  difference  in  point 
of  principle,  as  the  act  of  proof  by  the  grantee  or  annni^ 
creditor  has  the  effect  of  discharging  tbe  surety  altoge* 
then  In  Page  v.  Bussellf  the  surety  was  compelled  Is 
pay  under  the  express  terms  of  tbe  insolvent  act;  and  Me* 
Justice  Bayleff  asendy  observed,  that  <*  in  the  cubs  of  s 
bankrupt,  if  tbe  annuity  creditor  did  not  coma  in  and  prova^ 
the  surety  could  not  insist|on  the  certificate;  and  that  if 
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Ini  cmM  nolt  tbe  surety  mighl  afterwrnrdt  rasoit  to  Ibt  .J^^. 
iMMkrupt*''  Here,  boweTer,  tbe  creditor  not  only  cvne  iot  WATxiat 
hut  actadly  pro?ed  tbe  raloe  of  tbe  aQDuky  under  the  flavJaoav* 
aevieiileeDth  eectaon  of  tbe  statute.  In  Maeiougal  t.  P«» 
toffy  it  did  sot  appear  tbat  tbe  creditor  had  cone  in  and 
pmved  tbe  debt  under  tbe  commissioD,  and  altboogh  tbat 
ease  was  decided  on  tbe  eighth  section  of  the  statute,  yet 
As  party  was  not  a  surety  for  the  payment  of  an  annuity, 
\mX  OMiely  for  tbe  performance  of  certain  things  contain* 
edi  \m  articles  of  agreement  for  the  payment  of  rent.  Tbere- 
fsm^  Inhere  no  rent  was  due  or  in  arrear  at  tbe  time  of  su- 
iag  out  the  commission,  such  rent  could  not  be  considered 
aa  a  debt  proreaUe  under  it«  In  Martin  f.  BreekneU^ 
mnA  tfiat  class  of  cases,  the  sum  proved  under  tbe  commis* 
sim  and  claimed  from  tbe  surety  was  money  ascertained, 
ae  that  the  surety  bad  a  fixed  and  certain  demand  against 
Isb  prittoipal,  and  no  liability  attached  to  him  in  respect  of 
a  CDDtingent  sum.  Here,  however,  the  annuity  creditor 
Bada  his  election,  and  proved  for  the  value  of  tbe  annuity, 
9mA  thereby  wholly  changed  the  condition  of  the  parties ; 
asri  it  is  morally  impossible  for  tbe  surety  to  ascertain  what 
aom  such  creditor  might  eveufually  be  entitled  to  receive, 
or  recover  as  against  him.  In  Ex  parte  Hughes^  al- 
ttoBgh  tbe  question  arose  on  the  construction  of  tbe  four- 
teeDth  section  of  the  statute,  still,  in  point  of  fact,  it  was, 
whether  an  attorney,  who,  in  order  to  obtain  papers  belong- 
ing to  ^.  JS.  in  the  bands  of  bis  former  attorney,  who  bad  a 
Ijan  upon  them  for  tbe  amount  of  bis  bill  then  in  dispute, 
had  vndertakea  that  A.  B.  should  enter  into  a  refers 
aace;..was  discharged  from  that  undertaking,  by  proof  of 
tbe  debt  in  which  that  undertaking  was  accepted ;  and  which 
la  wholly  beside  the  present  question.  In  Sautten  v.  SiHilm 
ieMf  the  creditor  was  not  an  annuity  creditor;  and  in  ilfead 
▼#  Br€ihaimf  it  was  held,  that  tbe  proifing  tbe  debt  under 
the  commiision,  could  only  be  deemed  aa  election  ao  fitf 
aa  iipeiaonally  regarded  the  creditor  who  proved;  but  that 
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^ISMn^^  it  should  not  affect  the  right  of  third  persons!  In  WtUti 
WikTKiirs  V.  fVelshf  the  annuity  creditor  had  not  proved  the  debt, 
nor  bad  the  surety  been  damnified;  and  Haffham  y.  jPov- 
drtnier^  was  decided  on  the  ninth  section  of  the  statute; 
and  Lord  Ellenborough  in  the  commencement  of  bis  judge- 
ment, saidy  **  this  is  not  an  annuity,  but  a  gross  sum  pay* 
able  by  instalments."  It  must  be  also  obserred,  that  all 
those  cases  are  mainly  distinguishable  from  the  present,  oa 
the  ground  that  the  surety  had  neither  been  damnified  nor 
in  a  condition  to  be  so.  With  respect  to  the  cases  as  to 
the  liability  of  bail,  they  are  wholly  beside  the  present 
question,  as  the  recognizance  in  the  case  of  bail  to  the  sher- 
iff is  in  the  alternative,  to  pay  the  damages  if  the  principal 
does  not  do  so,  or  render  himself;  and  in  the  bail-bond,  the 
condition  is  for  the  defendant's  appearance  according  to 
the  exigency  of  the  writ.  The  liability  of  bail,  therefore,  k 
not  only  uncertain  in  amount,  but  contingent  in  effect.  On 
these  grounds,  the  certificate  obtained  by  the  plaintiff  ia 
error,  operates  as  a  bar,  and  discharges  him  from  his  lia- 
bility to  pay  the  sums  claimed  by  the  defendant  in  er« 
ror,  either  for  the  arrears,  or  for  the  redemption  of  the 
annuity. 

Lord  Chief  Justice  Gipford  delivered  the  judgement  of 

the  Court  as  follows: ^This  was  a  writ  of  error  from  the 

Court  of  King*s  Benchj  in  an  action  of  debt,  brought  by 
the  plaintiff  below,  (defendant  in  $rror),  against  the  de- 
fendant below,  (plaintiff  in  error),  on  a  bond  executed  by 
the  latter  to  the  former,  bearing  date  the  6th  Marek, 
1811,  in  the  penalty  of  4200/.  The  bond,  after  reciting  an 
indenture  of  the  same  date,  by  which  the  defendant  below 
granted  an  annuity  of  300/.  per  armum  to  James  Martin^ 
and  which  the  defendant  below  covenanted  to  pay,  and  that 
the  plaintiff  below  also  covenanted  with  Martin^  that  in  case 
the  defendant  below  did  not  pay  the  annuity,  he  the  plaintilr 
below  would,  and  also  f eciting  a  warrant  of  attorney  from 
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Ae  defendant  and  plaintiff  below  to  Martin^  for  4000/.;  y}S^ 
mm  conditioned  as  follows,  viz.  that  if  the  defendant  Watsims 
.below,  his  heirs,  &c.  should  from  time  to  time,  and  at  ft^kv^AOA^. 
jdl  times  thereafter,  well  and  sufficiently  save,  defend, 
keep  harmless  and  indemnified  the  plaintiff  below,  his 
keirs,  &c  of,  from,  and  against  the  payment  of  the  said  an- 
Miiljr  of  900/.,  and  every  or  any  part  or  parts  thereof,  and 
^  and  from  the  payment  of  extra  premium  for  insurance, 
lev,  costs,  charges,  damages,  and  expenses;  and  also  of 
and  from  all  the  covenants,  conditions,  provisoes,  declara- 
tioM  and  agreements  in  the  recited  indenture  and  warrant 
ef  attorney  respectively  contained,  and  of  and  from  the 
peyment  of  all  sums  of  money  thereafter  to  grow  due 
llwreen,  or  become  payable  in  respect  or  by  virtue  thereof, 
•ttd  of,  from  and  against  all  actions,  suits,  loss,  costs, 
diarges,  damages  and  expenses  whatsoever,  which  should 
or  might  be  brought,  carried  on,  or  prosecuted  against 
Ae  plaintiff  below,  or  that  he,  his  heirs,  &c.  should  or 
aughtat  any  time  thereafter  bear,  pay,sustain,or  be  put  unto 
1^  reason  or  means  of  the  non-payment  of  the  said  annui- 
ty, and  also  by  non-payment  of  such  extra  premium  for 
joBurance,  loss,  costs,  &c.  &c.  or  by  reason  of  the  plaintiff 
kelow  having  executed  the  thereinbefore  recited  indenture 
moA  warrant  of  attorney  respectively,  or  in  any  wise  bow- 
eoever  relating  thereto,  then  the  obligation  was  to  be  void* 
..^The  declaration  then  alleged,  that  it  was  by  the  said  in- 
denture stipulated  and  provided,  that  the  plaintiff  and  de- 
fendant below,  or  either  of  them,  or  the  heirs  of  the  plain- 
tiff below,  might  re-purchase  the  annuity  on  paying  all 
the  arrears  thereof,  and  all  such  extra  premium  for  insur- 
ance, losses,  costs,  &c.  as  should  have  been  paid  or  sustain- 
ed by  Martin  the  grantee,  for  the  sum  of  2175/. ;  and  assigned 
for  breaches  of  the  condition  of  the  honA^fint^  that  on  the 
6tb  March f  1813,  the  sum  of  900/.  became  due  to  Martin, 
•ad  that  as  the  defendant  below  would  not  indemnify  the 
below  from  the  payment  of  the  same^  he  wa^  after- 
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IS^  wirds  obliged  to,  and  did  pay  the  some  to  Mmtim;  md 
kuthfi  that  after  the  making  of  tiie  bond,  to  wii^  o«  the  KMi 
Aprilf  1813,  the  defendant  below  having  become  ioaolfcni, 
and  vnable  to  pay  the  annuity,  and  the  snm  of  900/.  bem| 
then  in  arrear,  it  became  expedient  and  neoeflaaiy  for  the 
plaintiff  below  to  redeem  and  re-purchaae  the  said  aaaat 
ty,  for  the  turn  of  2925/. ;  and  that  he  did  so  r^purdutt 
it,  and  in  so  doing  incurred  costs  and  charges  to  the 
amoant  of  600/.  It  is  not  necessary  to  enumerate  the  ft* 
rioos  pleas  which  the  defendant  below  has  filed  to  tbk  de> 
daration.  The  result  of  them  is,  that  he  having  beesMS 
bankrupt,  and  (Martin)  the  grantee  of  the  annuity  bafiag 
proved^  the  value,  (as  he  was  entitled  to  do),  under  the  sa» 
renteenth  section  of  the  statute  49  Geo.  3,  and  tlK  defend* 
ant  below  having  afterwards  obtained  his  certificate,  Iw 
was  thereby  released  or  discharged  from  paying  the  pMab 
tiff  below  any  part  of  the  sums  paid  by  him  for  the  WKwm 
and  redemption  of  the  annuity;  for  the  payment  of  which 
by  the  principal  to  the  grantee,  the  plaintiff  below 
become  bound  as  surety  in  the  deed,  and  for  the 
of  which  this  action  was  broug^ht.  The  first  breach  of  tbt 
bond  as  assigned  in  the  declaration  is  entirely  oat  of  tbt 
question,  as  the  judgment  of  the  Court  below  is  perfecdy 
correct  in  that  respect,  as  it  has  been  admitted  tbat  the  ar- 
rears of  the  annuity  due  before  and  at  the  time  of  the 
bankruptcy,  constituted  a  debt,  which  the  surety  might 
hare  proved  uader  the  commission  by  virtue  of  the  eighth 
section  of  the  statute;  and  consequently,  that  the  certii* 
cate  operated  as  a  bar  to  any  claim  as  to  such  anena 
The  only  remaining  question  tlien  is,  as  to  whether  At 
plaiotiff  below  was  eutitled  to  recover  the  subaequent  ar^ 
rears,  and  the  sum  eventually  paid  by  him  for  the  radeiap* 
tion  of  the  anauity.  It  has  been  admitted,  that,  b«t  for  ihi 
statute  49  Geo.  8,  the  defendant  below  would  not  haai 
been  released  by  his  certificate  from  the  datms  made  upoi 
hjm  by  the  plaintiff  below  under  the  indemnity  bond,  fhr 
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Ae  money  paid  by  him  as  the  surety  of  tlie  former  for  tk% 

redemption  of  the  annnity.    The  question,  therefore,  cBt^      WAtviM 

tainly  depends  and  turns  solely  on  the  construction  and 

effect  of  that  statute.    The  section  under  which  a  surety 

is  permitted  or  enabled  to  prove,  is  the  eighth ;  according 

to  the  terms  of  which,  a  surety,  who  has  paid  the  debt  or 

any  part  thereof  in  discharge  of  the  whole  debt,  may,  if 

the  creditor  has  proved  the  debt  under  the  commission, 

•tand  in  his  place  as  to  the  dividends  upon  such  proof;  or 

if  the  creditor  has  not  proved,  such  surety  may  prove  his 

own  demand  in  respect  of  such  payment  as  a  debt  under 

the  commissiou.  [Here  his  Lordship  read  the  whole  of  that 

section.]    Was  then  the  value  of  the  annuity  in  question  a 

debt, supposing  the  grantee  of  the  annuity  had  not  come  in 

and  proved  under  the  commission,  which  the  surety  could 

have  proved  under  that  section.     In  order  to  determine  that 

point,  it  is  necessary  to  ascertain  what  the  seventeenth  see* 

tion  enables  the  grantee  to  do.    Before  the  statute  was 

passed,  where  the  annuity  was  secured  by  a  bond  with  a 

penaltv,  if  the  bond  had  become  forfeited,  the  grantee 

might  have  come  in  and  proved  the  debt  under  the  eom^ 

BHssion ;  but  he  could  not  have  done  so  where  tibe  annuity 

was  secured  by  covenant.    [Here  his  Lordship  read  the 

seventeenth  section.]    The  grantee  has  a  special  power 

given  to  him  by  that  section,  oader  the  name  of  an  annuity 

creditor,  to  prove  for  the  value  of  the  annuity  as  a  debt, 

whether  the  annuity  were  secured  by  bond  or  covenant,  or 

bond  and  covenant;  and  which  value  the  commissioners 

were  empowered  and  thereby  required  to  ascertain. ..We 

vrere,  however,  much  pressed  in  argument,  that  the  eleo* 

tion  of  the  grantee  to  come  in  and  prove  for  the  arrears 

mad  value  of  the  annuity  under  the  commission,  was  a  vo* 

Inntary  act  on  his  part  as  such  annuity  creditor.    Bat  we 

do  not  consider  it  to  be  so;  as,  if  he  had  not  done  so,  his 

Afkfi  would  have  been  barred  by  the  certificate,  and  he 

iDimhl  afterwards  derive  none  of  the  fruits  in  respect  of  the 
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.J^^.  annuity  or  airears  and  future  payments  thereof;  becaoft 
WATKxat  tbe  seventeenth  section  provides  that  the  certificate  of  eveiy 
f  LA«irAOAM«  Ibankrupt,  under  whose  commission  such  proof  shall  be 
or  might  have  been  made^  shall  be  a  discharge  of  sudi 
bankrupt,  in  the  same  manner  as  such  certificate  would 
discharge  him  with  respect  to  any  other  debt  proved,  or 
^  which  might  have  been  proved  under  the  commissioo. 
This,  therefore,  cannot  be  said  to  be  a  voluntary  act  on  the 
part  of  the  annuity  creditor.  Were  then  the  arrears  or  value 
of  the  annuity  a  debt  proveable  under  the  seventeenth  see* 
tion  of  the  statute?  If  so,  it  is  quite  clear  the  annuity  erer 
ditor  ought  to  have  come  in  and  proved.  The  true  quesr 
tion  then  is,  whether,  if  he  had  omitted  to  do  so,  the  surety 
could  have  proved  the  value,  or  in  other  terms,  whether 
the  obligation  imposed  on  him  as  such  surety,  a  liability 
for  a  debt  of  his  principal,  (the  bankrupt),  at  the  time  of 
issuing  the  commission  against*  him.  We  are  of  opinioa 
that  it  could  not;  as  by  the  terms  of  the  statute,  the  gran- 
tee alone  is  enabled  to  prove  the  amount  or  value  of  the 
annuity.  Could  then  the  surety  in  this  case  have  proved 
for  such  value  under  the  eighth  section  of  the  statutet 
There  are  no  words  in  that  clause  which  would  have  enabled 
him  to  do  so,  as  it  only  permits  a  surety  to  pr«>ve  a  deil. 
The  value  of  an  annuity  cannot  be  considered  as  a  debt 
due  at  the  time  of  the  bankruptcy,  but  only  the  arrem 
then  actually  due.  How  then  could  the  surety  prove  socb 
value  as  an  existing  debt,  when  the  grantee  himself  could 
not  have  done  so,  before  the  statute  in  question  was  paair 
edf  Or  how  can  the  surety  be  considered  as  falling  withia 
the  eighth  section,  when  at  the  time  of  the  bankruptcy,  or 
issuing  the  commission,  there  was  no  debt,  except  the  ar- 
rears of  the  annuity,  then  due,  for  which  he  was  liable,  or 
which  be  could  have  proved  under  it?  After  the  bankrupt- 
cy  and  certificate,  he  still  remained  liable  on  the  cove- 
nant in  the  indenture,  as  well  as  by  the  condition  of  the  bond* 
to  damages  for  breaches  from  time  to  time  for  npn-pay* 
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nent  of  the  annuity,  or  all  soma  to  g^w  due  thereon,  or  be-       .j^^^. 
eoine  payable  in  respect  thereof.     He  waa  consequently      WATsma 
entitled  to  recover  over  against  his  principal,  (the  bank-    flammaoav. 
mpt),  although  he  had  obtained  his  certificate.    It  has 
been  said,  however,  in  the  course  of  the  argument,  that 
the  som  paid  by  the  surety  for  the  redemption  of  the  an- 
nuity was  done  voluntarily,  and  that  it  was  not  compulsory 
OD  him  to  have  made  such  payment;  and  that  as  he  had 
done  so  without  the  consent  of  his  principal,  he  could  not 
recover  as  against  him  for  what  he  had  so  paid  of  his  own 
ad  and  in  his  own  wrong.    But  it  is  expressly  provided 
or  stipulated  by  the  deed,  that  either  the  grantor  or  his 
toreiy  might  re-purchase  or  redeem  the  annuity  at  any 
time,  on  giving  seven  days  notice  to  the  grantee,  and  pay- 
ing-all the  arrears  of  the  annuity,  and  all  such  losses, 
ooatSy  and  charges  as  should  have  been  paid  or  sustained 
by  the  latter;  and  the  third  breach  in  the  declaration  is 
firamed  accordingly,  and  states  that  the  grantor  having  be- 
come insolvent,  and  unable  to  pay  the  annuity,  and  a  cer* 
lain  snm  being  tlien  in  arrear,  it  became  expedient  and 
necessary  for  the  plaintiff  below,  as  his  surety,  to  redeem 
and  repurchase  the  annuity,  and  that  he  accordingly  did  so. 
Having  therefore  such  a  power  under  the  express  clause  of 
die  deed,  he  had  unquestionably  a  right  to  redeem,  if  he 
should  find  it  expedient  so  to  do,  or  he  might  endeavour  to 
make  the  best  terms  he  possibly  could  with  the  grantee;  his 
principal  the  g^ntor,  being  no  longer  able  to  pay  or  satis- 
fy the  arrears  of  the  annuity  then  due.    There  can  be  no 
donbt,  but  that  under  the  circumstances,  it  was  highly  ex- 
pedient for  all  parties  that  the  annuity  should  be  paid  off 
or  satisfied,  and  as  soon  as  the  surety  had  re-purchased  or 
redeemed  it  in  diminution  or  discharge  of  his  own  liability, 
be  bad  a  right  to  call  on  his  principal  to  reimburse  him 
according  to  the  condition  of  the  bond;  and  he  was  con- 
sequently liable  to  refund  to  his  surety  the  money  so  paid 
to  the  grantee  for  the  redemption  of  the  annuity.    There 
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18  consequently  no  objection  in  point  of  law  to  the  third 
breach,  as  assigned  in  the  declaration ;  and  we  are  there- 
fore unanimously  of  opinion,  that  the  judgment  of  the 

Court  below  was  perfectly  right; and  for  the  reasons 

aboTe  stated,  it  must  be 

AfBrmed. 


TTkuridayp 
Jen.  t9(A. 


DoDiNOTON  r.  Hudson. 


defendant  was 
lenred  with  a 
rale  of  Coarty 
leqniriog  him 
to  reinstate 
premiies  be* 
longing  to  the 
plaintiff /ori^- 


A  penonai  de-  J[  HIS  was  an  action  on  the  case,  and  brought  by  tbe 

lately 'neceiM-  p'^intiff  as  reversioner,  for  an  injury  done  to  his  dwelling 

fj  to  bring  a  housc,  by  the  defendant's  pulling  down  a  partition  which 

contempt,  in  separated  his  premises  from  the  plaintiff's.    At  the  trial,  at 

order  to  pro-  1],^  Summer  Assizes  for  the  county  of  Surry,  1822,  on  the 

cced  against  ,  .      ^  if  1 

bim  by  attach,  plaintiff's  counsel  being  about  to  prove  tbe  nature  of  the  in- 
foS'i^^cT"  J«ry  and  extent  of  the  damage  done,  it  was  proposed  for  the 

defendant,  that  in  the  event  of  a  verdict  being  found  fer 
the  plaintiff,  the  injury  should  be  repaired,  and  the  plain- 
tiff^'s  premises  reinstated  by  the  defendant;  and  he  under- 
took to  enter  into  an  order  of  ntri  prius  to  that  effect.  A 
verdict  having  been  found  for  the  plaintiff,  the  defendant, 
with,  according  in  Michaclmas  Term,  1822,  obtained  a  rule,  calling  on  the 

to  an  agree- 
ment entered 
into  by  him  to 
that  effect  at 
the  trial  »— 
Held,  that  an 
attachment 
eoald  not  be 
issued  against 
the  defendant 
for  disobedi- 
ence of  SQCh 
rale«  on  being 
merely  served 
with  it,  by  the 
plaintiff's 
agent,  bnt  that 
a  personal  de- 
mand iboiild  have  been  made  on  him  to  comply  with  it  in  terms,  at  the  time  of  such  service. 


plaintiff  to  shew  cause  why  it  should  not  be  set  aside, 
which  rule  was  discharged  in  Easier  Term,  1823;  and 
the  defendant  having  refused  to  enter  into  the  order  ai 
agfreed  on  at  the  trial,  the  plaintiff,  in  Trinity  Term  fol* 
lowing,  obtained  a  rule,  calling  on  him  to  shew  cause  why 
he  should  not  forthwith,  at  his  own  expense,  reinstate  the 
plaintiff^s  premises,  in  respect  of  which  tbe  action  wai 
brought;  or  why  the  associate  should  not  draw  up  an  or- 
der of  nisi  prius  to  that  effect,  according  to  the  agreement 
entered  into  at  the  trial.     On  the  defendant's  shewing 
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cause  against  that  rule,  on  affidavits,  stating  that  be  could      -j^^- 
not  comply  with  the  tenns  of  the  agreement  as  entered  into    l>oDiitoToif 
by  bim  without  incurring  penalties  under  the  building      Hudson. 
act  (a),  it  was  referred  to  an  arbitrator  to  settle  what  sum 
should  be  paid  to  the  plaintiff  for  reinstating  his  premises, 
and  that  the  plaintiff  should  be  at  liberty  to  indorse  such 
damages   on    the  postea  instead    of  nominal  damages. 
Tbe  award  having  been  set  aside  in  MichaelmcLs  Term 
last,  on  the  terms  of  the  plaintiff's  being  at  liberty  to  en* 
force  the  defendant's  agreement  to  enter  into  the  order  of 

nut  prins  for  his  forthwith  reinstating  the  premises. 

Mr.  Serjeant  Peake^  on  the  first  day  of  this  Term,  ob» 
tuned  a  rule  to  shew  cause  why  an  attachment  should  not 
be  issued  against  the  defendant,  for  his  not  complying  with 
the  terms  of  that  agreement;  and  he  founded  his  motion 
on  an  affidavit  of  the  plaintiff,  which  stated  that  the  order 
of  flift  prius,  for  reinstating  the  premises,  had  been  drawn 
up  in  the  course  of  the  last  Term,  and  shortly  afterwards 
made  a  rule  of  Court,  a  copy  of  which  rule  had  been  per- 
sonally served  on  the  defendant,  by  the  plaintiff's  autho- 
rised agent,  and  the  original  shewn  him  at  the  time  of 
such  service,  but  that  the  premises  had  not  been  reinstated, 
nor  had  the  defendant  ever  conmienced  to  comply  with  the 
terms  of  the  rule,  or  even  indicated  an  intention  to  do  so. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Taddy  now 
shewed  cause,  on  affidavits  of  the  defendant  and  his  sur- 
veyor, which  stated  that  he  could  not  comply  with  the 
terms  of  the  agreement  as  entered  into  at  the  trial,  without 
incurring  penalties  under  the  building  act;  and  the  rea^- 
son  assigned  for  his  resisting  the  rule  of  Court  as  founded 
on  that  agreement  was,  that  the  partition  pulled  down  by 
bim  having  been  erected  previously  to  the  passing  of  that 
statute,  and  inconsistently  with  its  enactments,  the  defend- 
ant could  not  reinstate  the  plaintiff's  premises,  or  restore 

(a)  14Geo.d,  C.78. 
LLf 
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j8t^^  tbem  to  their  former  condition,  without  violating  the  temw 
DoDiMOToif  of  the  act.  It  appeared,  however,  that  on  serving  the  rule 
HuoaoK*  of  Court,  the  plaintiff's  attorney  or  agent  merely  served  the 
defendant  with  a  copy  of  the  rule,  but  made  no  personal  de- 
mand on  him  forthwith  to  reinstate  the  premises,  or  comply 
with  the  terms  of  the  rule.  It  was,  therefore,  insisted,  that 
the  defendant  could  not  be  in  contempt  so  as  to  be  liable  to 
an  attachment,  unless  a  personal  demand  had  been  made 
on  him  by  the  plaintiff,  or  some  one  authorized  by  him,  ei- 
ther to  reinstate  the  premises,  or  to  comply  with  the  terms 
of  the  rule  at  the  time  of  the  service:  and  the  case  of 
Brandon  v.  Brandon  (a),  was  relied  on,  where  it  was  held 
that  an  attachment  for  not  paying  a  sum  of  money  pursu- 
ant to  an  award,  cannot  issue  before  a  personal  demand 
has  been  made;  although  the  time  and  place  for  paymentof 
the  money  awarded  was  specified  in  such  award ;  and  it 
was  submitted,  that  such  demand  was  not  confined  to  the 
issuing  an  attachment  for  non-payment  of  money,  but  must 
be  shewn  in  all  applications  to  the  summary  jurisdiction 
of  the  Court  in  proceedings  of  such  a  nature. 

Mr.  Serjeant  Pe//,  and  Mr.  Serjeant  Peake,  in  support 
of  the  rule,  admitted  that  a  personal  demand  was  generally 
necessary  to  warrant  the  issuing  of  an  attachment,  or  to  bring 
a  party  into  contempt  for  disobedience  of  a  rule  or  order 
of  Court.  Still,  however,  this  case  in  its  circumstances 
formed  an  exception  to  such  general  rule,  which  only  ap- 
plied to  a  case  of  wilful  disobedience,  which  could  not  be 
complete  without  the  intervention  of  two  parties,  as  in  the 
case  of  an  order  to  pay  money  pursuant  to  an  award  at  a 
particular  time  and  place,  where  there  must  be  two  per- 
sons, viz.  the  one  to  pay,  and  the  other  to  receive,  and  un- 
less the  latter  make  a  formal  or  personal  demand  at  the 
time,  the  former  would  not  be  bound  to  pay,  nor  would  be 
be  guilty  of  a  contempt  in  case  of  refusaL    So,  there  must 

(a)  1  Boi.  Jc  Pul.  394. 
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be  •  positiire  affidavit  of  penonal  service  of  an  award,  and       >1^^_^ 
the  oioney  nnder  it  most  be  demanded  at  one  and  the  same    Dodin otow 
time,  because  that  alone  brings  the  party  into  contempt,      hvdiov. 
Here,  however,  there  was  no  act  to  be  done  by  the  plaintiff 
or  bis  agent,  but  by  the  defendant  alone;  for  he  positively 
agreed  to  reinstate  the  premises  forthwith,  and  not  on  any 
demand  being  made  on  him  to  repair;  and  he  afterwards 
stated  in  his  affidavit,  that  he  could  not  comply  with  the 
terms  of  the  order  without  violating  the  provisions  of  the 
building  act :  that,  therefore,  was  equivalent  to  his  stating 
m  terms  that  he  would  not  comply  with  the  rule  of  Court 
which  required  him  to  reinstate  the  premises  forthwith, 
and  in  the  first  instance*    It  was  consequently  unneces- 
sary to  make  a  personal  demand  on  him  for  its  compliance ; 
and  more  particularly  so,  as  the  defendant  was  to  make 
such  reinstatement  immediately,  and  at  his  own  expense ;        ^ 
so  that  the  service  of  the  rule  was  of  itself  as  full  and  com- 
plete a  demand  as  the  nature  of  the  case  would  admit,  to 
bring  him  into  contempt  of  an  order  of  the  Court.    And 
it  has  been  sworn,  that  Although  a  copy  of  the  rule  bad 
been  served,  and  the  original  shewn  him,  yet,  that  he  had 
refused  to  comply  with  it,  nor  had  he  even  began  to  rein- 
state the  premises  according  to  the  original  stipulation  as 
entered  into  at  the  trial. 

• 

Lord  Chief  Justice  GiFFORD....This  is  an  application  to 
the  summary  jurisdiction  of  the  Court,  and  calls  up- 
on us  to  enforce  the  performance  of  a  rule  or  order  of 
Court,  by  causing  an  attachment  to  issue  against  the  de- 
fendant for  a  contempt,  in  not  having  complied  with  it  in 
terms.    All  the  authorities  shew,  that  before  an  attachment 
can  be  enforced,  the  party  proceeded  against  must  be 
proved  to  have  been  guilty  of  a  wilful  disobedience  of  such 
rule;  and  if  that  be  not  folly  and  satisfactorily  made  out, 
the  Court  will  not  interfere,  as  in  the  case  of  Brandon  v. 
Brandon^  where,  by  the  terms  of  an  award,  a  party  was 
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]S^^  required  to  pay  a  sum  awarded,  between  the  boon  of  ten 
DoPiNOToir  and  twelve  on  a  certain  day,  at  a  particular  ooflTee-bomei 
HuDiow,  It  was  his  duty  to  have  attended  there  within  the  appoint- 
ed time,  and  if  he  failed  to  do  so,  he  would  have  been  liable 
to  an  action  for  not  complying  with  the  terms  of  the  award; 
in  which  it  would  have  been  sufficient  to  shew,  that  be£d 
not  attend  as  required  by  the  award;  and  he  would  haveao 
substantial  defence  to  such  an  action.  But  the  law  is  difler- 
ent  with  respect  to  an  attachment;  and  although  Lon 
Chief  Justice  Eyre  in  that  case  was  of  opinion,  that  the 
son  for  naming  a  particular  time  and  place  in  the  award, 
to  supersede  the  necessity  of  a  personal  demand,  yet  the  nil 
of  the  Court  declaring  themsel  ves  to  be  of  opinion,  that  a  pe^ 
sonal  deman4  was  necessary  to  warrant  the  issuing  of  the 
attachment,  his  Lordship  said,  *^  that  although  be  submit- 
ted to  the  practice,  he  continued  to  think,  that,  on  princi- 
ple, a  personal  demand  was  unnecessary."  But  he  yieidd 
with  reluctance  to  the  prevailing  practice  of  the  Comt, 
which,  it  was  stated,  required  a  personal  demand,  be- 
fore a  party  could  be  brought  into  contempt,  so  as  te 
warrant  the  issuing  of  an  attachment  against  him.  Here, 
however,  it  has  been  insisted,  that  there  is  a  manifest  dis- 
tinction between  an  order  for  the  payment  of  money  and 
an  order  for  the  reinstatement  of  premises,  or  repairing  a 
building;  and  that  the  reasons  which  make  a  personal  de- 
mand necessary  in  the  one  case,  do  not  exist  in  the  other; 
and  more  particularly  so,  as  in  this  case  the  defendant  wai 
bound  to  set  about  reinstating  the  premises  forthwith  froB 
the  service  of  the  rule.  The  difficulty,  however,  I  feel  is> 
that  the  person  applying  for  an  attachment,  must  shew  some 

wilful  disobedience  of  the  rule  of  Court,  in  order  to  brii^ 
the  party  to  be  charged  into  contempt.  Here,  therefore, 
when  the  rule  was  served  on  the  defendant,  the  person 
serving  it  should  have  demanded  or  required  him  to  b^*n  to 
set  about  the  work  immediately,  or  to  reinstate  the  premises 
forthwith  according  to  the  terms  of  the  rule;  and  he  might 
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then  perhaps  have  alleged  some  excuse  for  not  proceeding      ^l^SSi.^ 
to  an  immediate  performance.     It  is  with  great  reluctance    DomvoToir 
I  feel  myself  bound  to  consider  that  the  objection  raised       hvssov. 
as  to  the  want  of  a  personal  demand,  is  a  good  and  valid 
objection;  and  consequently  that  this  rule  must  be  dis- 
dnrged^althoughy  under  the  circumstances^  without  costs. 
I  forbear  to  express  any  opinion  on  the  merits  of  the  case ; 
but  the  defendant  must  be  fully  aware,  that,  by  refusing  to 
comply  with  the  terms  of  the  rule,  he  is  only  putting  off  the 
f  vil  day  for  a  short  period,  and  be  will  eventually  find  that 
BD  sufficient  excuse  can  be  raised  by  him  for  not  reinstat- 
ifkg  the  premises  according  to  his  original  undertaking. 

Mr.  Justice  Park. On  looking  at  the  case  of  Brandon 

v.  Brandon,  and  seeing  the  great  reluctance  with  which 
Lord  Chief  Justice  Eyre  submitted  to  the  practice  of  the 
Court,  and  the  opinions  of  the  other  Judges,  who  thought, 
after  time  had  been  taken  for  consideration,  that  a  personal 
demand  was  necessary  to  warrant  the  issuing  of  an  at- 
tachment ;  1  own  I  am  fearful  to  act  contrary  to  that  de- 
cision. No  great  mischief  will  ensue  by  our  holding  it  to 
be  necessary  for  parties  to  adhere  to  that  practice ;  and  in 
proceedings  of  a  criminal  nature,  it  is  generally  the  most 
prudent  course  to  adhere  roost  strictly  to  the  practice  of 
the  Court.  Although  in  this  case  there  appears  to  have 
been  great  vexation  and  delay  on  the  part  of  the  defend- 
ant, yet  this  rule  must  be  discharged  on  the  objection 
that  has  been  taken ;  but  it  is  to  be  trusted  that  he  will 
now  consider  the  situation  in  which  he  stands,  and  act  ac» 
cordingly. 

Mr.  Justice  BuRROuoH..-.This  being  in  the  nature  of  a 
criminal  proceeding,  it  was  incumbent  on  the  party  apply- 
ing  for  the  attachment,  tosbew  that  the  defendant  bad  been 
guilty  of  a  wilful  disobedience  of  the  order  or  rule  of  Court. 
The  plaintiff,  therefore,  must  instruct  his  agent  to  serve 
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it  again,  and  make  a  personal  demand  on  the  defendi^t 
at  the  time,  requiring  him  to  comply  with  the  terms  of 
the  rule,  as  well  as  the  nature  of  the  thing  to  be  done, 
viz.  to  reinstate  the  plain tiflTs  premises  forthwith.  It 
was  found  by  the  verdict  that  the  defendant  bad  mate- 
rially injured  the  plaintiff's  house,  and  he  agreed  at  the 
trial  to  reinstate  the  premises,  and  entered  into  a  rule  fbr 
that  purpose,  but  he  has  e?er  since  and  still  refuses  to  do 
so*  By  the  order  to  reinstate  the  premises,  be  was  bound 
to  erect  a  new  partition  conformably  to  the  provisions  of 
the  building  act,  although  he  might  be  obliged  to  encroach 
on  his  own  land,  the  increased  expense  of  such  an  ereo- 
tion  having  been  imposed  on  him  by  his  own  conduct  in 
having  improperly  pulled  it  down  in  the  first  instance. 

Rule  discharged  without  costs. 


Saturday, 
Jan*  5Ut. 


Capon  v.  Dillamore. 


Wbere»  on  op- 
posing bail  in 
error,  one  of 
them  admitted 
that  his  son  had 
told  him  that 
the  attorney 
for  the  plain- 
tiffin  error  had 
said^that  if  he 
(the  father), 
became  bail, 
be  should  come 
to  no  harm— 
the  Court  or- 
dered him  to 
be  rejected^ 
and  refused  to 
allow  further 
time  to  put  in 
and  justify 
ether  bail. 


(In  Error.) 

JAmr.  Serjeant  Pe// opposed  the  justification  of  bail  in  er* 
ror  in  this  cause,  on  the  ground  that  one  of  them  bad  been 
indemnified  by  the  attorney  for  the  defendant  below, 
(plaintiff  in  error).  On  the  question  being  put  to  bim,  the 
bail  admitted  that  his  son  had  told  him  that  the  attorney 
would  see  that  be  came  to  no  harm,  but  that  be  had  o& 
fered  to  become  bail  before  that  communication  was  made 
to  him. 

Mr.  Serjeant  Vaughan^  contra,  submitted,  that  as  the 
undertaking  was  to  be  answerable  for  the  debt  of  another, 
and  merely  made  to  the  son  of  the  proposed  bail,  it  should 
have  been  in  writing  to  make  it  binding  on  tbe  attorney. 
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But  the  Court  overruled  the  objection,  and  on  iuterrogat- 
log  the  bail  as  to  whether  he  did  not  come  up  to  justify,  in 
c(Hiseqaence  of  what  his  son  had  said  to  him,  and  whether 

be  did  not  rely  and  acton  the  communication  so  made; 

on  bis  admitting  that  he  expected  that  be  should  not  suffer 
any  inconvenience  by  becoming  bail,  he  was  ordered  to 
be  rejected ;  and 

Mr.  Justice  Park  observed,  that  the  son  might  be  call- 
ed as  a  witness  to  prove  what  the  attorney  had  said,  as 
to  his  indemnifying  tbe  bail  from  any  consequences  that 
might  arise  to  him  from  his  justifying. 

Bail  rejected. 

Mr.  Serjeant  Vaughan  then  applied  for  time  to  put  in 
and  justify  t>ther  bail,  and  observed,  that  although  it  was 
contrary  to  the  usual  practice,  still,  that  the  late  Lord 
Chief  Justice  Mansfield  had  allowed  it  to  be  done  in  the 
case  of  Oillett  v.  Mawman  (a),  where  there  were  two 
cross  actions,  and  time  was  allowed  for  other  bail  in  error 
to  add  and  justify,  although  one  of  them  had  been  re^ 
jected. 

But  the  Court  observed,  that  it  must  have  been  done 
there  from  the  peculiar  circumstances  of  the  case.  That, 
here  the  objection  was  well  taken,  and  that  there  was  no 
doubt  but  that  the  bail  had  been  properly  rejected  (6). 
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(a)  See  1  Taunt  137.  9  Taunt.  325,  n. 
(h)  Although  it  is  a  general  rule  not  to  grant  time  in  the  case  of 
bail  in  error,  yet  if  such  bail  are  prevented  from  coming  up  to  justify, 
io  Gonaequence  of  any  improper  communication  or  misconduct  on  the 
part  of  the  plaintiff  in  error,  or  his  attorney,  it  seems  that  time  may  be 
granted.  See  Dyott  v.  Dunn,  1  Dow.  &  Ryl.Q.  But  see  9  Tidd,  7th 
edit  ISOa  S  Wils.  144. 


5)8  CASES  IN  HILARY  TERM, 

The  King  v.  The  Sheriff  of  Wiltshire,  In  a  cause  of 
jtM.  dift.  Miller  v.  Bridges. 

Where  a  writ  JL HE  defendaDt,  Bridges,  was  arrested  on  a  writ  of  capia$ 
was  returnable  ^^  respondendum  issued  out  of  this  Court  at  the  suit  of 

on  the  morrow  '^ 

of  AU  SouiM,      Miller,  on  the  20th  of  August,  1823,  directed  to  the  sheriff 

ly^i^!  *a^d  <^f  ^»''*»  00  ^^^^^  ^^  e^^^  »  bail-bond  to  the  said  sheriff. 
the  defendant  Yhe  writ  was  returnable  on  the  morrow  of  All  Sauls,  being 
bhnieif  tothe  the  3rd  of  November  last,  on  which  day.  Bridges  surren- 
iheriff'8  officer  jgred  himself  to  the  shcrifTs  officer,  and  to  the  county 

on  that  dajf 

and  went  to  prison  on  the  6th :  the  sheriff  having  been  ruled  on  the 

5^anTtbe*  ^''^  ^^  ^™S  >°  ^^^  *>ody,  returned  that  he  had  taken  the 

sheriff  having  defendant  Bridges,  whose  body  he  then  had  ready,  as  by 

brinVin  the  ^^^  writhe  was  coumiauded.  An  attachment  having  after- 

body,  returned  ^ards  issued  afifaiust  the  sheriff,  for  not  brinirinir  in  the 

that  he  had  J-        *     k-        4 

taken  the  de*     body  according  to  his  return — 

lendanc,  whose 

had  ready/and  ^r.  Serjeant  Peake,  on  a  former  day  in  this  Term,  ob- 
an  attachment    fained  a  rule  nisi,  that  this  attachment  might  be  set  aside 

was  afterwards  i  •       .  i    » 

issaed  against  ou  payment  Of  the  costs  of  the  application,  and  the  return 
the  sheriff  for  amended  according  tothe  fact,  namely,  by  stating  that  the 
in;  theCoart     sheriff  had  taken   the  defendant  Bridges,  whose  body 

attachroent^'on  ^^^^^n^^  ^^  tbo  prisou  of  OUT  lord  the  king,  under  the  cos- 
the  payment  of  tody  of  him  the  said  sheriff. 

all  costs  as  be* 
tween  attorney 

and  client,  and       ]j|,.^  Serjeant  Faughau  now  shewed  cause,  and  submit- 

allowed  the  re-  -^  .  ^  . 

turn  to  be  ted,  that  the  application  should  have  been  made  in  the 
*"^"'*'*1  fJ     course  of  the  last  Term,  as  the  defendant  had  surrendered 

cording  to  the  ' 

fact.  himself  on  the  return  day  of  the  writ,  namely,  the  3d  of 

November,  and-  he  produced  an  affidavit,  which  stated 
that  the  plaintifi^'s  attorney  attended  a  summons  before  a 
Judge  at  chambers  on  the  12th,  to  shew  cause  why  the  de- 
fendant should  not  have  time  to  put  in  bail. 
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Mr.  Serjeant  Peake^  in  support  of  the  rule,  obserredy 
Ibat  the  brief  in  support  of  this  application,  bad  been,  in 
point  of  fiict,  delivered  to  him  on  the  27tb  of  November  last, 
but  that  he  did  not  think  it  prudent  to  move,  it  being  the  last 
day  but  one  of  the  Term.  The  defendant  having  given  a  bail- 
bood  on  his  arrest,  it  did  not  affect  the  sheriff,  provided  he 
surrendered  himself  before  the  return  of  the  writ,  and  the 
sheriff  chose  to  accept  such  surrender;  for  in  Jones  v.  Lan- 
der (a),  it  was  determined  that  if  a  defendant  who  has 
givMi  a  bail-bond,  surrender  himself  before  the  return  of 
the  writ,  the  bail-bond  may  be  given  up,  and  the  Court 
will  consider  it  as  if  no  such  bond  had  been  given.  Here 
the  writ  was  returnable  on  the  morrow  of  All  Souls^  being 
the  first  general  return  day  of  the  last  Michaelmas  Term; 
and  although  that  return  was  on  the  essoign  day,  still,  as 
the  actual  business  of  the  Court  did  not  begin  until  the  6th, 
it  must  be  considered  as  the  first  day  of  Term,  on  which 
the  defendant  was  bound  to  appear;  and  consequently, 
a  surrender  at  any  time  before  that  day  was  sufficient;  for 
in  Plimpton  ▼.  Howell  (6),  where  the  principal  surrender- 
ed to  the  gaoler  at  the  county  gaol,  in  discharge  of  his 
bail  to  the  sheriff  before  twelve  o'clock  on  the  first  day 
of  Term,  being  the  return  day  of  the  writ;  and  the  under- 
sheriff  signified  his  assent  to  the  surrender  by  return  of 
post  the  next  day,  at  the  distance  of  seventeen  miles;  it 
was  held  sufficient  to  discharge  the  bail-bond,  which 
the  plaintiff  had  taken  an  assignment  of  afterwards,  with 
notice  of  such  surrender.  So,  here,  the  sheriff  accepted 
the  surrender  of  the  defendant  in  discbarge  of  the  bail- 
bond,  and  he  was  in  the  actual  custody  of  the  gaoler  be- 
fore the  first  day  of  the  Xstei  Michaelmas  Term. 


1884. 


The  Court  observed,  that,  in  point  of  strictness,  the  ap- 
plication to  set  aside  the  attachment  should  have  been  made 


(a;  6  Tertn  Rep.  753. (K)  10  East,  100. 
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in  the  course  of  that  Term ;  that  it  was  quite  clear*  thai  the 
defendant  might  have  been  rendered  on  the  return  day  of 
the  writ;  and  that  it  appeared  that  he  had  surrendered  to 
the  sheriff's  officer  on  the  3rd  of  November ,  although  he 
was  not  delirered  over  to  the  custody  of  the  gaoler  until 
the  5th.  It  was  merely  stated  by  the  plaintiff's  attorney 
at  Chambers  that  the  defendant  was  at  large*  which  oogiit 
to  have  been  verified  on  oath ;  but  as  no  criminality  oooM 
attach  to  the  sheriff*  although  he  ought  to  have  oome  ea^ 
Her,  and  as  he  had  made  a  mere  mistake  in  his  retoriy 
they  ordered  the  rule  to  be  made  absolute,  upon  paymesl 
of  all  costs  as  between  attorney  and  client. 


Rnle  absolnte  accordingly. 


Saturday, 
Jan.  Slit. 


Lord  Elliott,  Vouchee. 


Where,  in  the  JxlR.  Serjeant  Crott^  moved  that  this  recovery,  which  was 
suffered  in  1791,  might  be  amended  as  to  the  local  de« 
scription  of  a  farm,  under  the  following  circumstances. 
In  the  deed  to  make  a  tenant  to  the  prwctpe^  the  premiMS 
were  described  as  a  messuage  and  farm,  consisting  of  one 
hundred  and  sixty-nine  acres,  two  roods,  and  one  perch, in 
the  parish  of  Lea^  in  the  county  of  PTtAs,  then  or  late  in  the 
occupation  of  John  Habgood.  On  the  sale  of  part  of  the 
AirmwassttDate  ^^^^  byauctiou,  in  1803,  it  appeared,  that  part  of  it*  called 
in  the  parish      AshioH  Meodowi.  and  consisting:  of  seventy-eiirht  acres, 

of  A,  which  .'        .t^^.w^  ,?..ji 

was  not  men-     was  Situate  m  the  parish  of  Ashton  KeySf  and  that  it  had 

decd^  the*^*  ^^^"  improperly  described  in  the  deed  and  recovery  as  he- 
Court  refused 

to  allow  the  recovery  to  be  amended  bj  describing  the  farm  as  being  situate  in  both  parishes^ 
although  it.  was  sworn  that  the  whole  of  the  farm  was  in  the  occupation  of  J.  H,,  that  it  wu 
intended  to  pass,  and  that  the  premises  had  been  since  enjojed  consistently  with  the  deed. 


deed  to  lead 
the  useSy  the 
premises  were 
described  as  a 
farm,  in  the 
parish  of  L., 
late  in  the  oc- 
cupation of  J. 
H.f  and  it  was 
afterwards  dis 
covered  that 
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ing  situate  in  the  parish  of  i>a.    The  learned  Serjeant        j^^^ 
produced  an  affidavit,  stating  that  before  and  at  the  time      Klliott, 
of  the  conveyance,  the  whole  of  the  ferm  was  in  the  occu- 
pation of  Hahgood^  and  that  it  was  intended  to  pass  u-Jind 
a  further  affidavit  was  read,  in  which  the  identity  of  the 
parties  and  continuance  of  possession  were  satisfactorily 
aooounted  for.    He  submitted  that  the  part  of  the  farm 
situate  in  the  parish  o(A$hton  Keys^  might  be  so  described 
in  the  recovery,  although  it  was  omitted  in  the  deed,  and 
veiled  on  the  case  of  jETeiurd/,  demandant;  Zoif^tf,  Tenant; 
Xotosoji,  voudiee(a);  where  a  recovery  was  amended  by 
adding  the  name  of  a  parish,  althougrh  it  was  not  inserted  or 
mentioned  in  the  deed  to  lead  the  uses,  the  premises  being 
therein  described  as  ^  all  the  vouchee's  lands  in  Aldenham  or 
elgewkere^  in  the  county  of  Keni^  in  the  occupation  of  Ho- 
beri  Goddardf**  and  Goddard  rented  one  entire  farm  of  the 
vouchee,  all  of  which  it  was  sworn  was  intended  to  pass  by 
the  recovery,  being  principally  in  the  parish  of  Aldenham, 
but  part  thereof  lay  in  the  parish  of  Mersham,  which  was 
not  known  to  the  parties  at  the  time  the  recovery  was  suffer- 
ed: the  Court  allowed  the  recovery  to  be  amended  by  insert- 
ing the  word  Mertham.    So,  in  IRnderley^  demandant; 
JOamviUe,  tenant ;  Sir  C  fF.  Bampfylde,  vouchee  (b) ;  the 
Court  allowed  the  name  of  a  parish  to  be  added,  in  which 
part  of  the  premises  lay,  on  its  being  sworn  that  the  parish 
intended  to  be  added  was  wholly  within  the  same  county. 
Here,  it  is  quite  clear,  that  the  whole  of  the  larm  in  ques- 
tion was  intended  to  pass  by  the  deed,  as  the  number  of 
acres  was  not  only  specifically  enumerated,  but  the  farm 
was  described  to  be  in  the  occupation  of  a  particular  ten- 
ant, as  in  the  case  of  Henzell  v.  Lodge. 

Lord  Chief  Justice  Gipford. In  that  case,  the  general 

(«)  t  Sir  W.  Bl.  747.   S.  C.  3  Will.  154.  9  Wins.  Saund.  94  a*  (n). 
[h)  1  Taunt.  257. 
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-l^flU'  ^ords  or  ebewhere  in  the  county  of  Kent j  were  inserted  in 
Elliott,  the  deed.  Here,  it  is  true  that  the  number  of  acres  might 
be  sufficient  to  cover  the  property  intended  to  be  convey- 
ed; but  the  case  of  Kinderley,  demandant;  Donwilkf 
tenant;  Sir  C.  Bampfylde^  vouchee  (a),  appears  to  me 
to  be  decisive  against  the  present  application.  The 
Court  there  held,  that  a  recovery  could  not  be  amended  by 
inserting  more  parishes,  unless  it  were  irresistibly  dear 
that  the  land  in  those  parishes  passed  by  the  deed,  lliere, 
too,  the  deed  referred  to  a  schedule  annexed,  in  which  the 
closes  intended  to  be  conveyed  were  specifically  enamer* 
ated,  and  some  of  them  were  not  situate  in  the  parish  in 
which  they  were  described,  but  in  two  adjoining  paridiei; 
and  although  it  was  submitted,  that  it  was  not  the  ordinary 
case,  where  the  description  of  the  estate  was  circumscribed 
by  the  restrictive  addition  of  the  parish,  and  as  the  grantor 
had  referred  to  the  schedule  thereunder  written,  whieb 
must  be  taken  as  if  it  had  been  incorporated  in  the  body 
of  the  deed ;  yet  the  Court  held,  that  the  description  was 
not  sufficient  to  pass  the  whole  estate,  and  that  it  was  net 
enough,  that  it  was  doubtful,  whether  it  would  pass  by  the* 
deed  or  not«.»But  it  being  afterwards  discovered,  that  by 
the  deed,  the  parties  conveyed  all  the  lands  of  which  the 
vouchee  was  seised  in  the  parishes  enumerated,  ^<or  else- 
where in  the  county  of  Devon^*  (within  which  all  the  pre- 
mises were  situated),  the  Court  granted  the  amendment 
That  case  is  infinitely  stronger  than  the  present,  as  here 
the  closes  are  not  enumerated ;  but  merely  the  aggregaie 
quantity  of  acres  of  which  the  farm  was  described  to  con- 
sist. On  the  whole,  therefore,  I  am  of  opinion  that  thif 
amendment  cannot  be  allowed. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh,  concor- 

The  application  was  refused. 

(«)  4  Taunt  738. 
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Harding  v.  Austen.  SatmnUi^t 

Same  r.  Same.  J^sxh. 


AffidftTit^ 


JUr.  Serjeant  Bosanquet  in  the  last  Term  obtained  a  rule 

Mijt  that  the  proceedinn  in  these  actions  miirht  be  set  ^^'^^  ^^'^ 

^  ^  o  required  bj  an 

aside,  on  an  affidavit,  which  stated  that  the  defendant  had  enlarged  rule  to 

not  aothorized  his  attorney  to  defend  them  at  the  last   -  ^  ^*^  ^^"^^ 


before  the  oom- 

sizes  at  Bristol^  as  he  was  not  under  terms  to  proceed  to  mencemeotof 
trial  at  such  assizes.  That  they  were  accordingly  treated  onder^c^m-' 
as  undefended  causes,  and  that  the  plaintiff  had  in  conse-  itances,  be  used 

bv  leave  of  the 

quence  obtained  verdicts  in  both,  but  that  the  defendant  Court,  although 
verily  believed  he  had  a  grood  defence.    On  the  last  day  ^^'J  ^ZTl^t 
of  that  Term,  the  rule  was  enlarged,  in  consequence  of  time  specified 
the  motions  for  new  trials  not  having  been  proceeded  in  ''^'"^  '°^' 
through  the  absence  of  the  Lord  Chief  Justice  and  Mr. 
Justice  Bichardsofif  and  by  the  terms  of  the  enlarged 
rule  the  plaintiff  was  required  to  file  his  affidavits  in  an- 
swer  to  that  of  the  defendant,  a  week  before  the  present 
Term. 

Mr.  Seijeant  Pell  having,  on  the  28th  instant,  obtained 
a  rule  nut,  that  the  plaintiff's  affidavits  might  be  consider- 
ed as  having  been  filed  in  due  time,  according  to  the  terms 
of  the  rule,  although  in  point  of  fact  they  had  only  been 
filed  on  the  22d,  on  an  affidavit  which  stated  that  they  had 
been  prepared  at  Bristol  on  the  21st  November  last,  and 
sent  to  the  agent  of  the  plaintiff's  attorney  in  town,  by 
whom  they  had  been  mislaid,  together  with  the  enlarged 
rule — 

Mr.  Serjeant  Bosanquet  now  shewed  cause,  and  submit- 
ted, that,  as  the  rule  of  court  required  the  plaintiff's  affida- 
vits to  be  filed  a  week  before  the  commencement  of  the 
present  Term,  it  should  be  strictly  adhered  to,  and  he  refer- 
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red  to  the  case  of  Cleesby  v.  Peese{a)j  where,  on  a  molioD 
to  set  aside  an  award,  the  affidavit  of  the  arbitrator  was 
not  filed  within  the  time  limited  by  the  Court,  they  refus- 
ed to  allow  its  being  read.  So  here,  the  plaintiff  should 
have  filed  his  affidavits  within  the  time  prescribed  by  the 
rulof  and  not  having  done  so,  he  cannot  be  allowed  to  file 
them  nunc  pro  tunc*  . 


Mr.  Serjeant  Pe//,  in  support  of  the  rule,  was  slopped 
by  the  Court. 


Where,  on  a 
motion  to  set 
aside  an  award, 
the  affidavit  of 
the  arbitrator 
was  not  filed 
within  the  time 
limited  by  the 
Court,  thej  re- 
fused to  allow 
its  being  read« 


Lord  Chief  Justice  Gifford. It  is  true  thai  the  terms 

of  a  rule  as  prescribed  by  the  Court  should,  in  point  o( 
strictness,  be  attended  to;  but  here  it  appears  that  th^ 
plaintiff's  affidavits,  in  answer  to  that  of  the  defendant, 
were  prepared  in  the  course  of  the  last  Term,  and  re^j 
to  be  read  by  counsel,  if  the  Court  had  then  proceeded 
with  themotions  for  new  trials.  On  the  lastday  of  tbatTerm 
the  rule  was  enlarged  as  a  matter  of  course.  I  therefore 
think,  that,  under  the  particular  circumstances  of  this  case, 
the  plaintiff  should  not  be  precluded  from  using  bisaflS- 

(a)  Cleesby  v.  Peese. 

X  HIS  was  an  action  against  the  defendant  on  a  breach  of  con- 
tract for  not  accepting  a  quantity  of  oil.  At  the  trial  before  Sir 
James  Mansfield,  ViiGuildhaUf  in  the  year  1812,  the  cause  was  refer- 
red to  one  of  the  special  jurors,  who  afterwards  made  his  award. 
On  a  motion  to  set  it  aside,  on  the  ground  that  tlic  arbitrator  bad 
expressed  himself  in  a  decisive  manner  in  favor  of  one  of  the  pir- 
ties  on  a  hearing  before  him;  and  the  arbitrator  prepared  an  affidavit 
to  rebut  tliat  charge,  and  the  motion  was  enlarged  and  the  affidavit  of 
the  arbitrator  was  not  filed  in  due  time,  according  to  a  day  prescribed 
by  the  Court  for  that  purpose,  and  Mr.  Serjeant  Vaughan  moved  thst 
it  might  be  filed*  afterwards. — ^The  Court  refused  the  application  oo 
general  principles,  and  observed,  that  it  could  not  be  done  unless  the 
cause  of  its  not  being  filed  was  most  fiilly  and  satisfoctorily  accoonled 
for. 
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they  were  not  filed  within  the  time  speci- 
fied in  the  enlai^gfed  rule. 

Mr  Jofltioe  Park. The  mle  that  affidaviti  nraat  be 

filed  wHhhi  a  particalar  ttme  m  preifrrbed  by  the  Conrt, 
ii  founded  on  principle  and  convenience.  Here,  bowerer, 
as  the  bufKineasof  the  last  Term  was  impeded  by  unforeseen 
and  — afoWhible  cfarnmstanoes,  the  rale  in  question  was 
aiiaiged  as  a  matter  of  connie  on  the  last  day  of  that  Term; 
and  ahbottgh  m  condition  was  imposed  on  the  plamfiflT  to 
llle  his  aftdaFits  in  answer  to  that  of  thedefendant,  a  week 
before  the  commenoenient  of  the  present,  yet  he  may,  mi- 
der  the  circumstances,  be  considered  as  baring  filed  them 
itt  doe  time;  and  more  particularly  so,  as  the  defendnnt 
1mm  not  been  taken  by  surprise,  nor  has  he  suflferpd  any 
n^natiee  or  inconrenience  by  the  delay. 


18fi4. 


Mr.  Justice  Burrough  concurred. 


Rule  absolute  (a). 


(a)  See  Hoar  v.  Hill,  1  Chit. 27     TiUeif  v.  Henlif,  Id.  ISO    Tiild\ 
Practice,  Vol.  I.  7tli  edit.  .W«. 


Savage  v.  Hall. 


Tvudatf, 
Feb.  5rd. 


On  opposing  the  justification  of  bail  in  this  cause  by  Mr.    Wbcre,  on  ex- 
Serfeant  Pell,  it  appeared,  on  the  examination  of  one  of  amin^tion  of 

tbem,  that  he  resided  at  Hadlow  Sireetj  Burton  Crescent;  ed  that  one  of 
but  he  said  that  be  merely  lodged  there ;  that  he  was  in  {^^gJ^^Vu" 
partnership  with  the  other  bail,  and  carried  on  business  that  he  paid 
jointly  with  hhn  as  tea  dealers,  in  Tooley  Street ;  (hat  his  nlld  ^^k*  of"a 

house  oceapied 
by  bit  partner  as  a  trader :— H^ld,  that  he  miglit  he  ron^idrred  a  hon^eke ppcr,  so  at  to  be 
qualified  to  justify  as  bail. 


VOL.  VIII. 
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18^^  partner  lived  there;  that  he  had  no  room  in  the  house him- 
selfy  bat  that  the  lower  part  of  it  was  used  as  their  shop 
and  counting  house;  and  that  the  rent  and  taxes  were  paid 
by.  them  jointly.  Under  these  circumstances,  it  was  sub- 
mitted, that  he  was  not  a  housekeeper  so  as  to  be  qualified 
to  justify  as  bail. 

But  the  Court  referred  to  the  case  of  Hemming  t. 
Plenty  (a),  where  a  person  was  permitted  to  justify  as 
bail,  although  he  did  not  reside  in  the  house  in  which 
he  was  described  in  the  notice,  which  was  kept  jointly  by 
himself  and  his  partner,  who  carried  on  business  therein  as 
traders,  the  rent  and  (axes  being  paid  by  them  jointly,  and 

his  partner  only  residing  in  the  house ; the  bail  objected 

to,  having  a  lodging  at  the  distance  of  a  mile  and  a  half 
from  it.  And  in  Saggers  v.  Gordon  (&),  it  was  held,  that 
the  plaintiff  mij^ht  waive  the  qualification  that  the  bail 
should  be  a  housekeeper,  and  that  in  such  case  he  might 
be  permitted  to  justify  on  merely  swearing  as  to  the  amount 
of  his  property. 

The  bail  were  accordingly  allowed. 

(«)  1  B.  Moore,  629. (J)  6  Taunt  174. 


TuudM,      CoLBs  V.  GuNN,  arrested  by  the  name  of  Jambs  Thomai 
F9h.  sd.  GuNN,  otherwise  J.  T.  Gunn. 

Where  a  de-  JUr.  Serjeant  Faughant  on  a  former  day  in  this  Tenn, 
Mme  we*  Jeki  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause,  why 
Thomas,  bed      |iie  bail-bond  which  had  been  entered  into  for  the  defend- 

beeD  arreitcd  ^i.  •»•  .i  i  .«  i 

bj  the  name  of  QUt  ou  ois  arrest  in  this  action,  might  not  be  set  aside  or  de- 
l^d?i  ^nedT*    '*^^^^  "P  ^^  ^^  cancelled  on  his  entering  a  common  ap- 

iMui-bond  with 

tiM  initials  J.  T.— Held,  that  inch  signature  was  no  waiver  of  the  irregularitj  in  the  writ;  ani 

the  coert  ordered  the  bail-bond  to  be  set  aiide. 
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pearance;  and  why  the  plaintiff  should  not  pay  the  defend-  ,22^ 
ant  his  costs  occasioned  by  such  arrest,  together  with  the 
costs  of  this  application.  He  founded  his  motion  on  an  af- 
fidavit, which  stated  that  the  defendant  was  arrested  on 
the  19th  January  last,  at  the  suit  of  the  plaintiff  in  this 
cause,  on  a  capias  ad  respondefidum  issued  out  of  this 
Court,  in  which  he  was  described  bb  James  Thomas  Outm; 
and  that  on  such  arrest,  he  entered  into  a  bail-bond  with 
two  sureties  for  his  appearance  at  the  return  of  the  writ; 
that  he  was  baptized  by  the  name  of  John  Thomas  Ounn^ 
and  by  that  name  had  always  been  called  and  known,  and 
not  by  the  name  of  Jamej  Thomas  Ounn^  except  in  the 
present  instance.  And  he  relied  on  the  case  of  Taylor  y. 
Ruihenman  (a). 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  an  affidavit 
which  stated  that  the  defendant  had  made  no  objection  at 
the  time  of  the  arrest,  but  signed  the  bail-bond  by  his  ini- 
tials only,  viz.  J.  T.  Gunn ;  which  the  learned  Serjeant 
submitted,  might  apply  to  the  name  of  John^  as  well  as 
Jomts^  and  that  such  signature  was  consequently  conclu- 
sive on  the  defendant. 

But  Mr.  Justice  Park  observed,  that  the  case  of  Taylor 
T.  RuihermaUf  was  expressly  in  point,  and  that  a  party  in 
custody  under  an  arrest  might  be  induced  to  put  his  sig- 
nature to  any  instrument, in  order  to  obtain  his  discbarge; 
and  consequently,  that  the  defendant's  signature  of  the 
bail-bond  by  his  initials  only,  was  no  waiver  of  the  irregu- 
larity ill  the  writ.    The  rule  was  accordingly  made 

Absolute,  but  without  costs  (ft). 

(a)  6  Moore,  g04.-  [b)  See  Rtynoldi  r.  lUnkifh  4  Barn.  & 

Aid.  &90. 
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1824. 


Wedneidt^, 
Feb.  4th. 

A  notice  of 
justification   of 
bail  for  the 
2nd  of  Februa- 
ry,  being  a 
dies  non,  is  ir- 
regular, as 
it  ought  to  have 
been  given  for 
them  to  JQftify 
on  the  follow  • 
ing  daj :— Bat 
the  Court  al- 
lowed time  for 
the  same  bail 
to  come  up 
and  justify,  on 
another  notice 
heiog  given 
for  that  pur- 
pose. 


Hrath  r.  Harris. 

J/i  OTICB  of  justifyiDgp  bail  in  this  cause,  having  been  gir* 
en  by  the  defendant's  attorney,  for  Monday  last,  the  2nd 
instant,  which  was  a  dies  non,  the  bail  came  up  to  justify 
yesterday  morning;  when  the  officer  of  the  Court  objected, 
that  the  notice  could  not  be  given  for  a  dies  non^  but  should 
have  been*  for  the  following  day. 

Mr.  Serjeant  Cross  now  applied  for  further  time  to 
justify,  and  cited  Tidd^s  Practice  (a)^  where  it  is  said,  that 
^<if  the  time  allowed  for  justifying,  expire  on  a  day  in 
Term,  which  happens  to  be  Midsummermdayt  or  any  other 
holiday  when  the  Court  does  not  sit,  the  notice  of  justi- 
fication should  be  for  the  day  they  ought  to  justify,  to 
prevent  an  assignment  of  the  bail-bond;  and  the  bail  may 
justify  the  next  day  as  a  matter  of  course/'  Here,  the  no- 
tice of  justification  was  served  on  Friday^  the  90th  of 
January^  which  would  expire  on  the  2nd  instant ;  and  as 
the  Court  did  not  sit  on  that  day,  and  as  the  bail  on  com- 
ing up  yesterday  were  not  opposed ; unless  they  were  now 

allowed  to  justify,  the  plaintiff*  might  take  an  assignment 
of  the  bail-bond,  or  perhaps  might  have  already  done  so; 
and  it  appears  that,  accordhg  to  the  practice  of  the  Court 
of  Kin^s  Benchf  where  the  time  expires  on  a  day  in  Term 
when  the  Court  does  not  sit,  the  bail  may  justify  on  the 
following  day. 

But  the  Court  observed,  that  the  notice  of  justification 
for  a  dies  non  was  bad,  and  that  it  ought  to  have  been  for 
the  day  following;  but  they  allowed  another  notice  to  be 
given  for  to-morrow,  when  the  same  bail  might  come  up 


(a)  Vol.  I.  7th  edit.  2S3. 
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and  juBlify ;  and  liiey  said,  diat  if  any  proceedings  had  been  1^24. 

taken  on  the  bail-bond,  an  application  might  be  niade  to  Heath 

stay  them,  on  an  affidavit  of  the  above  circumstances  being  Harris. 
made. 


HoLMBs,  Administrator  of  Holmes,  v.  Murcott,  aPrisoner.     Wednesdai/, 

Feb.  4lA. 

Jl  HE  plaintiflTs  brother  having  obtained  a  verdict  against  Where  tbc 
the  defendant  in  this  cause  for  51/.  14«.  at  the  last  Spring  P|>in«ff J»viug 

•        ^    obtained  a  ver- 

AssixeB  at  Warwick^  he  shortly  afterwards,  viz.  on  the  1 1  th  diet  against  the 

April,  1823,  surrendered  himself  to  the  Fleet  prison,  in  ^.^^^^^^^^^^^ 

dischaige  of  his  bail  in  the  action ;  and  within  a  few  days  himself  to  pri- 

afier  such  surrender,  gave  the  then  plaintiff  notice,  that  he  J^",'"  bail,  Ynd 

iotended  to  apply  to  the  insolvent  debtors'  court  for  his  g^^e  notice  to 

dHClMirge,  under  the  insolvent  debtors'  act,  1  Geo.  4,  c.  that  he  intend- 

119,  and  he  accordingly  filed  his  petition  and  schedule  in  [^  'f.  'f^'^  ^""^ 

"  •'  ■  his  discharge 

that  court;  and  on  such  petition  coming  on  to  l>e heard,  the  under  the  in- 
Commissioners,  on  the  24th  of  t/tme,  adjudged  him  to  be  ^g*  act,  Tnd 
confined  within  the  walls  of  the  Fleet  prison  for  eighteen  *'>*^  Court  af. 

.  ^1.1.  terwards  ordcr- 

luontbs,  at  the  suit  of  some  one  or  more  of  his  creditors,  ed  that  he 
for  fraudulently  making  away   with  his  property.     After  *',7^1f^^Vi"  ,^ 
such  commitment,  namely,  on  the  18th  October  last,  the  suit  of  some 
plaintiff's  brother  died  intestate;  and  on  an  application  JJjJ^croJitwfor 
being  afterwards  made  by  the  defendant  to  Mr.  Justice  fraud;  and  the 
Burrough  for  his  discharge,  he  gave  time  for  letters  of  ad-  wards'died  in- 
ministration  to  be  taken  out  to  the  late  plaintiff's  effects,  |««t«te>  >»f  h» 

*  brother  tookoot 

which  was  accordingly  done.    But  no  further  proceedings  letters  ofad- 

wcrc  taken  against  the  defendant  in  this  suit  after  the  ver-  "*,"*ff;^^^^^ 

diet  which  had  been  obtained  against  him.     Nor  was  judg-  Held,  that  the 

ment  entered  up  thereon  either  by  the  late  plaintiff  or  the  n^t  entitled  to 

present,  as  his  administrator,  since  his  death.  ^  discharged, 

■  ou  the  ground 

that  the  suit 
had  abated  b^  the  death  of  the  original  plaintiff,   although  no  judgment  hid  been  signed  or 
entered  up  cither  h^  him  in  his  life-time,  or  his  administrator  since  his  death,  as  (hcj  were  not 
hound  to  proceed  further  against  the  defendant,  by  virtue  of  the  rule  of  Court,  of  Michachaas 
Term,  3  Geo,  4. 
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Mr.  Serjeant  Faughan^  on  the  first  day  of  this  Term, 
had  obtained  a  rule  niri  that  the  defendant  might  be  dis- 
charged ont  of  the  custody  of  the  warden  as  to  the  late 
plaintiflTs  suit  in  this  action,  on  the  ground  that  it  had 
abated  by  his  death,  and  as  no  judgment  had  been  entered 
up  against  the  defendant  either  previously  toor  since  his  de- 
cease. Resubmitted,  that  the  insolvent  debtors'  court  could 
not  hold  a  prisoner  in  custody  but  at  the  suit  of  a  creditor: 
and  that  tlie  present  action  could  not  survive  to  the  admi- 
nistrator of  the  late  plaintiff,  as  no  judgment  had  eva 
been  signed  or  entered  up;  and  consequently  that  there 
could  not  now  be  a  plaintiff  at  whose  suit  the  defendant 
could  be  kept  in  custody,  in  conformity  to  the  provi- 
sions of  the  statute  1  Geo.  4,  c.  119,  ss.  16, 17,  18  *.     The 

*  By  the  l6tli  section  it  is  enacted,  that  '« the  insolTeiit  debton' 
court  shall  forthwith,  after  a  petition  and  schedule  shall  have  l>een  re- 
spectively filed,  cause  notice  thereof  to  be  gpveo  to  the  creditor  or 
creditors  at  whose  suit  the  prisoner  shall  be  detainect,  and  shall  appoint 
a  day  and  place  for  the  hearing  of  the  matter  of  such  petition;  when 
any  creditor,  having  given  notice  of  his  intention,  he  and  any  other  of 
the  creditors  may  oppose  the  prisoner's  discharge :  ahd  in  case  sndi 
prisoner  shall  not  be  opposed,  and  the  Court  shall  be  satisfied  with  the 
schedule,  and  that  such  prisoner  is  entitled  to  the  benefit  of  the  act, 
then,  and  in  such  case,  the  Court  shall  order  such  prisoner  to  be  (Gs- 
charged  from  custody  forthwith :  or  so  soon  as  such  prisoner  ahall  have 
been  in  custody,  at  the  suit  of  one  or  more  of  the  persons  who  were  ert' 
ditort  at  the  time  of  petitioning^  or  who  have  since  become  crediiort  ia 
respect  of  debts  then  growing  dne^  for  such  period,  not  exceeding  six 
months  in  the  whole,  as  the  Court  shall  direct,  to  be  computed  fttXD 
the  time  of  filing  the  petition  of  such  prisoner;  and  shall,  iii  sucrh  order, 
specify  the  several  debts  of  the  said  prisoner  to  which  such  discharge 
shall  apply ;  and  that  such  discharge  shall  extend  (among  other  things) 
to  all  costs  or  expenses  in  any  cause  or  proceeding  in  any  Court>  ec- 
clesiastical or  civil.** 

By  the  17th  section,  it  is  enacted,  that  '*  when  it  ahall  appear 
to  the  Court  that  such  prisoner  shall  have  destroyed  books,  or  acted 
fraudulently  in  discharging  or  concealing  any  debt,  or  fraudulent- 
ly made  away  with  or  concealed  any  of  his  property,  ft>r  the  pur- 
pose of  diminishing  the  sum  to  be  divided  among  his  creditors  or  gf 
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rale  of  this  Court,  made  in  Michaelmas  Term,  3  Qto.  4,  ^i^^ 
lor  the  purpose  of  preventing  unnecenary  expense  to 
plaintifls  suing  here,  in  cases  of  notices  given  by  prisoners 
of  their  intention  to  apply  for  their  discharge  under  any  act 
made  for  the  relief  of  insolvent  debtors,  and  by  which  it  was 
ordered,  that  '^  after  such  notice  given  to  any  plaintiff,  no 
prisoner  should  be  superseded  or  discharged  out  of  custo- 
dy at  the  suit  of  such  plaintiff,  by  reason  of  such  plaintiff's 
Ibrbearing  to  proceed  against  him  according  to  the  rules 
and  practice  of  this  Court,  from  the  time  of  such  notice 
given,  until  some  rule  or  order  should  be  made  in  the  cause 
IB  that  behalf  by  such  Court,  or  one  of  the  Judges  thereof; '' 
•^applies  only  to  the  case  of  a  prisoner  who  seeks  to  be 
•aperseded  or  discharged  from  an  action  pending  at  the 
sail  of  the  then  existing  plaintiff.  So,  the  order  of  the  in- 
solvent debtors'  court,  adjudging  the  defendant  to  be  im* 
prisoned  at  the  suit  of  some  one  or  more  of  his  creditors, 
can  only  apply  to  a  creditor  in  a  suit  then  pending;  and  as 
the  original  plaintiff  in  this  suit  has  died  since  its  com- 
mencement, and  no  further  steps  have  been  taken  against 
the  defendant  since  the  verdict  was  obtained  against  him, 

^y\n%  ao  undue  preference  to  any  of  them,  it  may  be  lawful  for  the 
Comrt  to  order  that  such  prisoner  shall  not  be  discharged  out  of  custody 
until  be  shall  have  been  in  custody  «<  thinUtoftonuone  or  man  of  the 
psntms  wkowere  ereditort  at  the  time  of  his  petitioning  the  Court,  or  had 
suice  become  creditors  in  respect  of  debts  then  growing  due;  and  from 
whose  claims  he  should  be  discharged  by  the  judgment  of  the  Court ; 
ibr  such  period,  not  exceeding  three  years  in  the  whole,  as  the  Court 

shall  direct " 

And  by  the  18th  section,  it  is  enacted,  that  "  when  prisoners  shall 
hare  contracted  debts  fraudulently,  or  withont  having  had  any 
reasonable  or  probable  expectation  at  the  time  when  contracted  of 
paying  the  same,  or  put  any  of  hu  creditors  to  any  unnecessary  ex- 
pense, the  Court  may  order  that  such  prisoner  shall  not  be  discharged 
oat  of  custody  as  to  any  debt  so  contracted,  &c.  until  he  shall  have  been 
in  custody  at  the  suit  of  the  creditor  or  creditors,  whose  debts  shall 
hne  been  so  contrueted,  for  such  period  not  exceeding  two  years  iu 
the  whole,  as  the  Court  shall  direct." 
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ifig^,  tfae  suit  must  be  considered  to  have  abated,  as  id  an  ordimry 
case,  and  the  defendant  is  acoordingly  entitled  to  his  dii* 
charge. 

Mr.  Serjeant  Cross  iiow  shewed  cause,  oo  an  affidavit  sf 
the  present  plaintiff,  which  stated,  that  adminishiition 
of  the  effects  of  his  late  brother  had  been  duly  granted  lo 
him :  that  die  defendant,  shortly  after  the  adjudication  of 
the  insolvent  debtors'  court,  applied  for  an  allowance 
of  four  shillings  per  week,  under  the  19th  section  of  the 
statute  1  Oeo.  4,  c  1 19,  and  obtained  an  order  for  the  week* 
ly  payoient  of  8s.  6c/.,  which  was  regularly  paid  by  the 
intestate  during  his  life,  and  by  the  present  plaintiff  as  his 
administrator  since,  and  that  he  intended  to  continwe  such 
payments  until  the  term  of  the  defendant  s  imprtsoaHiefit  had 
expired.  The  learned  Serjeant  submitted,  that  although  the 
plaintiff  in  tfae  original  suit  had  died  since  the  verdict,  and  no 
further  proceedings  had  been  taken  thereon  as  against  the 
defendant,  yet,  that,  as  be  was  ordered  to  l>e  detuned  ia 
custody  eighteen  months,  at  the  suit  of  some  one  or  more 
of  his  creditors,  by  the  adjudication  of  the  insolvent  debt* 
ors'  court,  this  Court  bad  no  jurisdiction  to  order  his  dis- 
charge* But  the  application,  if  any,  should  have  beeQ 
made  there.  By  the  17th  section  of  the  statute  1  Gesu  4, 
c.  119,  it  is  enacted,  that  a  prisoner  who  shall  have  been 
guilty  of  fraud,  shall  not  be  discharged  out  of  custody,  or 
be  entitled  to  any  protection  under  the  act,  until  he  shall 
have  been  in  cusrtody  at  the  suit  of  some  one  or  more  of 
the  persons  who  were  creditors  at  the  time  of  his  petition- 
ing the  Court,  or  had  since  became  creditors  in  respect  of 
debts  then  growing  due,  and  from  whose  claims  he  shall  be 
discharged  by  the  judgment  of  the  Court,  for  any  period 
not  exceeding  three  years.  The  present  plaintiff,  there* 
fore,  as  administrator,  must  be  considered  as  a  creditor; 
and  entitled  to  detain  the  defendant  under  the  terms  of  the 
order  of  the  insolvent  court.    At  all  events,  the  rule  of 
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tbkCi^iirt,  made  id  Mickuelmfu  Term,  3  Geo.  4,  m  iiectti ve 
to  skew  that  the  defendant,  under  the  preeentdrcmiiBlaAcee, 
eaaoot  be  discharged  by  reason  of  tbe  plaintiff's  forbearing 
lo  proceed  against  him,  until  a  rule  or  order  be  made  in 
tlie  Muse  by  this  Court,  or  one  of  the  Judges  thereof. 


1824. 


Mr.  Serjeant  Vaughan  in  support  of  the  rule  submitled, 
Ibal  the  inteiit  aad  operation  of  the  rule  of  JUiehaelvuu 
Term,  860p.  A,  as  to  the  discharge  of  a  prisoaer  out  of 
ciisiody  M  the  suit  of  such  plaintiff,  must  be  to  confine  it 
to  the  than  plaintiff  in  the  cause;  and  here,  as  jio  judg-» 
MWt  was  entered  up,  either  previously  to  or  since  the 
daatii  of  tlie  original  plaintiff,  there  is  no  suit  uour  pend- 
ing against  tbe  defendant.  The  administrator  should  have 
taken  out  a  scire  facias  to  have  entered  up  judgment,  and 
ae  be  has  not  done  so,  he  is  thereby  guilty  of  laches.  This 
Court,  therefore,  is  empowered  to  discbarge  the  defendant 
without  interfering  with  the  order  of  the  insolvent  debt- 
en*  court,  by  which  he  was  sentenced  to  an  imprisonment 
for  fraud,  at  the  suit  of  some  one  or  more  of  his  creditors. 

Lord  Chief  Justice  GiFF  OR D..^This  is  an  application  by 
tha  defendant,  to  be  discharged  out  of  the  custody  of  tbe 
warden  of  the  Fleet  as  to  the  late  plaintiff's  suit  in  this 
action,  on  tbe  ground  that  he  had  died  since  the  verdict, 
and  that  no  judgment  had  been  entered  up  thereon,  either 
by  him  or  the  present  plaintiff  as  his  administrator.  It  ap- 
pears that  the  defendant,  shortly  after  the  verdict  had  been 
obtained  against  him,  gave  a  notice  to  the  late  plaintiff,  and 
aocordiogly  filed  a  schedule  and  petition  for  his  discharge, 
under  the  statute  1  Geo.  4,  c.  119;  and  that  the  insolvent 
debtors*  court,  on  hearing  such  petition,  ordered  him  to 
be  imprisoned  eighteen  months  for  fraudulently  making 
away  with  his  property ;  at  the  suit  of  some  one  ur  more  of 
his  creditors*  The  defendant,  by  giving  notice  of  his  in- 
tention to  apply  for  his  discharge  under  that  ad,  rendered 
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1824|^  it  unnecessary  for  the  then  plaintiff  to  take  any  fortker 
proceedings  against  him,  as  the  very  object  of  the  role  of 
AftcAoe/mat  Term,  3  Geo.  4,  was  to  prevent  unnecessary 
expense  tP  plaintiffs  suing  in  this  Court,  in  cases  of  no- 
tices given  them,  by  prisoners  of  their  intention  to  apply 
for  their  discharge  under  any  of  the  insolvent  acts;  con- 
sequently, the  intestate  was  not  bound  to  proceed  any  fiir- 
ther  in  the  cause,  until  some  rule  or  order  of  this  Court,  or 
one  of  its  Judges,  should  have  been  made.  After  this  notice^ 
and  the  order  of  imprisonment  by  the  insolvent  debton' 
court,  the  original  plaintiff  died,  and  administration  was 
afterwards  regularly  taken  out  to  his  effects  by  the  present 
plaintiff  as  his  brother,  and  he  thereby  became  one  of  the 
defendant's  creditors.  It  has  been  contended,  however, 
that  this  suit  abated  by  the  death  of  the  original  plaintiff; 
and  perhaps,  strictly  speaking,  it  might  be  so.  But  dM 
rule  of  this  Court  having  rendered  it  unnecessary  for  the 
plaintiff  or  his  representative  to  take  any  further  step  ii 
the  cause,  until  some  order  should  be  made  in  that  behalf 
it  was  unnecessary  for  the  preseAt  plaintiff,  as  administraCsr, 
to  put  himself  to  the  expense  of  causing  judgment  to  be 
entered  up.  A  party  may  be  detained  in  custody  under 
the  statute  1  Geo.  4,  c.  119,  on  mesne  process,  and  it  js  us- 
necessary  that  the  creditor  detaining  him,  afker  notice  gives 
of  his  intention  to  apply  for  his  discharge,  should  proceed 
to  execution  by  the  express  terms  of  the  rule  or  order  of 
this  Court. 

Mr.  Justice  Park. I  am  of  the  same  opinion.    The 

express  object  of  the  rule  of  this'Court,  which  was  pre- 
viously made  a  rule  of  the  Court  of  King^$  Bench  J^wnM^  to 
prevent  the  unnecessary  expense  attendant  on  plaintifls, 
in  proceeding  to  enter  up  judgment  against  their  debtors^ 
after  notice  had  been  given  them  by  such  debtors  of  their 
intention  to  apply  for  their  discharge  under  the  insolvent 
debtors'  acts.    The  defendant  in  this  case  compelled  the 
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phintiff  to  go  on  to  trial,  which  be  accordingly  didt  and       .j^^ 
obtained  a  verdict  at  the  Spring  Anixea,  1828;  and  the 
pteaent  plaintiff,  as  his  administrator,  was  entitled  to  enter 
vp  judgment  within  two  Terms  after  such  verdict,  under 
the  atatate  17  Car.  2,  c.  8.  He  bad,  therefore,  until  the  end 
of  tbe  last  Trinity  Term  for  that  purpose,  which  expired 
OB  the  18th  of  Jmne.    The  defendant  bad  long  previously 
given  the  intestate  notice  that  he  intended  to  apply  for  bb 
diadiarge  at  the  insolvent  debtors'  court.     The  rule  of 
tUiCourt  attached  immediately  on  such  notice  beiil^  given, 
and  was  not  only  made  to  prevent  unnecessaryj^expense  to 
ptaintiffs  in  such  a  case,  but  was  founded  on  justice  and 
good  aoise.    The  time  for  the  defendant's  discharge  from 
has  imprisonment  by  the  order  or  adjudication  of  the  in- 
advent  debtors'  court,  has  not  yet  expired.   The  proceed- 
ings, therefore,  in  that  court,  cannot  be  said  to  be  at  an  end ; 
and  it  appears  to  me  to  be  clear,  that  the  defendant  is  not 
entitled  to  be  discharged  on  the  present  application ;  and 
more  particularly  so,  as  the  proceeding  to  enter  up  judg- 
ment by  the  present  plaintiff  was  suspended  by  the  oper- 
ation of  the  rule  of  this  Court;  and  as  he  duly  adminis- 
tered to  the  intestate's  effects,  he  has  not  been  guilty  of 
lacbcs,  and  consequently  there  is  no  substantial  ground 
lor  this  application. 

Sir.  Justice  BuRROUGH. The  defendant  applied  tome  for 

his  discharge  at  chambers,  on  the  ground  of  the  death  of  the 
original  plaintiff  in  the  suit ;  but  under  the  circumstances,  1 
thought  administration  should  be  taken  out  to  bis  effects, 
and  accordingly  allowed  time  for  that  purpose.  The  very 
object  of  the  rule  of  this  Court  was,  that  a  plaintiff  should 
not  be  put  to  the  unnecessary  expense  of  proceeding  in  a 
caose  against  a  party  who  had  given  him  notice  of  his  inten- 
tion to  be  discharged  under  the  insolvent  acts.  The  rule  is 
imperative' in  its  terms,  and  directs,  that  after  such  notice 
shall  have  been  given,  no  prisoner  shall  be  discharged  by 
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reasoD  of  sucb  plaiDliff**s  forbearing  to  proceed  agaiosilini, 
without  aome  order  of  tlie  Court.  The  oodee  of  the  de* 
feudant's  intention  to  apply  for  bis  discbarge,  was  gitea 
to  tbe  plaintiff  in  his  lifetime,  and  shortly  after  the  verdict 
was  obtained  by  him.  The  rule  of  Court  immediately  al» 
tacbedy  and  he  was  not  bound  to  take  any  further  prooeed* 
logs  without  tbe  direction  of  the  Court.  He  afterwards 
died,  and  administration  has  since  been  duly  takea  out  lo 
his  efiects  by  the  present  plaintiff.  He,  therefore,  as  bii 
administsator,  now  £ei1Is  within  tbe  terms  and  spirit  of  the 
rule,  and  must  be  considered  as  placed  in  the  same  aitaa* 
tion  as  his  intestate,  the  original  plaintiff,  and  who  was  not 
bound  to  take  any  further  proceedings  against  the  defend- 
ant in  his  lifetime. 

Rule  disdiarged. 


Wednesda^^    CoopBR,  Assignee  of  Patrick  Kbnifbck,  a  Bankrupt,  9. 
^^^'  *'^*  Maohin  and  Another. 


Deposition! 
taken  under  a 
commiuion  of 
bankruptcy, 
are  not  concio 
sive  evidence 


M  HIS  was  an  action  of  trover,  brought  by  the  plaintiff  as 
assignee  o( Patrick  Keni/eck^  a  bankrupt,  to  recover  from 

the  defendants  certain  articles  of  household  furniture,  al- 
leged to  have  been  the  property  of  the  bankrupt,  and  sold 
of  a  petitioning  by  him  to  the  defendants  00  the  8th  February ,  1821,  be* 
under  the  ita'  ing  about  SIX  weeks  previously  to  the  issuing  of  the  com- 
c"  m^  ^10^'  mission,  and  subsequently  to  the  committal  of  an  act  of 
Therefore,  in  bankruptcy.  The  defendants  pleaded  the  general  issue. 
Tbe'iMtigiie^  ^^  ^^^  ^^'^  before  Mr.  Justice  Burroughs  at  We$tmu^ 

where  luch  debt  ,£er,  at  the  Sittings  after  the  last  Trinity  Term,  the  dc- 

wat  founded  on  .  .  .  ■ 

a  bill  of  ex-  feudauts  gave  no  notice  of  their  intention  to  dispute  the 
blithe  bank"     ^^''^^'^y  of  the  Commission,  or  any  of  the  proceedings  on- 

rupt,  and  ac- 

ccpted  previously  to  the  itsuiog  uf  the  commbsion,  and  payable  to  the  petitioning  efediMr» 
but  his  deposition  in  support  of  such  debt  did  not  state  that  the  bill  had  been  diahoaoBicd 
by  the  diawee,  or  notice  thereof  given  to  the  bankrupt  asdrawer :— Held,  that  it  was  not  of  it* 
self  sufficient  evidence  to  eataMish  a  petitioning  creditor's  debt. 
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der  it.  The  plaintiff^  in  order  to  prove  the  petitioning  ere-  ^J^5tl 
ditor*s  debty  trading',  and  aet  of  bankruptcy,  pnt  in  the  de» 
positions  taken  before  the  commissioners,  and  on  which 
the  commission  was  founded.  The  first  was  that  of  the 
plaintiflT,  and  sworn  on  the  23d  ilfarcA,  1821  ^  and  which  stat- 
ed that  the  bankrupt,  before  and  at  the  time  of  suing  forth 
Ae  commission,  and  then  was  indebted  to  the  plaintifTin  the 
smn  of  400iL  and  upwards,  as  the  drawer  of  a  certain  bill 
of  exchange,  for  697/.  10^.  Id.,  dated  9th  December^  1820, 
drawn  by  the  bankrupt  upon,  and  accepted  by  one  WiU 
Ham  Kenifeek,  and  pa]rable  three  months  after  date  to 
the  plaintiff;  and  which  said  bill  of  exchange  became  due 
at*^  day  then  passed,  namely ,  on  the  12th  March,  1821, 
and  was  still  unpaid ;  and  that  the  consideration  for  the 
said  bill  was  hops  sold  and  delivered  by  the  plaintiff  to 
the  bankrupt  on  the  9th  December,  1820.  There  were 
other  depositions  stating  that  the  bankrupt  was  a  trader, 
and  that  be  conunitted  an  act  of  bankruptcy  on  the  23d 
January,  1821,  by  absconding  from  London  to  Calais, 
a  view  to  delay  his  creditors  and  avoid  an  arrest.  No 
>,  however,  was  given  to  shew  that  the  bill  had 
been  dishonoured  by  the  acceptor  William  Kenifeck  when 
it  became  due,  or  that  the  bankrupt  as  drawer  had  ever 
received  notice  of  such  dishonour..^It  was  then  objected 
for  the  defendants,  that  as  these  fiicts  were  necessary  to  be 
proved,  and  as  they  did  not  appear  on  the  fiice  of  the 
plaintiff's  deposition,  there  was  not  sufficient -evidence  to 
support  the  petitioning  creditor's  debt.  The  plaintiff  then 
attempted  to  prove  the  dishonour  and  notice  by  parol,  and 
also  to  shew  that  the  bill  was  an  accommodation  bill,  and 
accepted  without  consideration ;  but  having  failed  to  do  so, 
and  the  learned  Judge  considering  that  it  was  necessary  for 
the  plaintiff  to  prove  that  the  bankrupt,  as  the  drawer, 
bad  due  notice  of  the  dishonour  of  the  bill  by  the  acceptor, 
directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to 
move  to  set  it  aside,  and  have  a  verdict  entered  for  him  in- 


fh 
Maohin. 
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an  tctioit  cm  the  bill ;  f<9r,  at  the  tritfl,  he  nnnst  b^  pfef»l^ 
to  prove  all  <K>lhMerfil  facts  As  ag;aiiwt  the  dmwer,'WltM 
arv  nec^isary  to  establish  his  liabiHcy,  vis.  thut  ^e  ae- 
ceptop  had  dishotioared  the  bill,  and   thm  dne^  nd^ct 
at  mcb  disboDoor  bad   been  give^  to  lie  dr«#en    Alv 
though  tbe  defidency  in  Uw  deposition  wm$  attempted  16- 
be  remedied  by  proring  these  fivclsby  piirol^  fei  the  piahr: 
tiff  altogether  failed  in  so  doing*    And  e?en  if  lh»  Mfl>illM^ 
been  drawn  witbont  consideratioBt  tlmt  laot  omM  mut'hif' 
given  in  eridenee  to  supply  the  defeat  in  the  fiMMMFV 
depositioii» 


*.  -I. 


Mn  Seijeant  Vaugkam  in  support  of  the  rule^  insirtsd,' 
tbiMt  there  were  sufficient  facts  disclosed  on 'the  <lie»  of  tiw 
plaintiff's  deposition  tofimnd  a  petitioning  ci«iilsf*s4ibty 
as  against  die  banknipt  as  the  drawer  of  the  bill^  as  it  wttr 
cttaled  thut  the  consideration  tor  which  it  was  gliAsw^  waif 
hops  sold  and  delirered  by  the  plaintiff  to  tfc^  bmitrtfpt 
on  tbs  day  the  bBI  was  drawn,  and  which  is  of  itneif  sil& 
ficaenf  evidence  of  a  petitioning  creditor's  debt;  or  stall 
events,  it  was  enough  for  the  plaintiff  to  allege  thai  Ike 
bankrnpt  was  indebted  to  him  as  the  drawer  of  such  bil^ 
and  as  the  deposition  is  express  and  distinct  as  to  tfatt 
fact,  it  must  be  implied  either  that  the  latter  bad  due  n^ 
tice  of  its  dishonour,  or  that  such  notice  Jbad  been  dispens- 
ed witb«  The  express  object  of  the  statute  was,  to  nvsM 
the  necessity  of  extrinsic  evidence  in  actions  brought  ky 
or  against  assignees,  and  to  make  depositionS'and  other  prs- 
ceedings  under  the  conuuission  sufficient  evidevvoe  of  s 
petitionii^  creditor's  debt.  If  the  drawer  of  a  bill  abseofidi> 
to  avoid  or  delay  bis  creditors  previously  to  its  arf'ivftig  ft 
maturity,  it  is  not  necessary  to  give  him  notice  of  dMhMoMr 
by  the  acceptor)  and  here  it  was  positively  swoM,  thai  lie 
bankrupt  had  left  this  country  forfVofttei  to^aveid  being  af' 
rested,  two  months  before  the  bill  became  due.  In  JBrpmiff 
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l}0»uthat{a\  where  A.  having  drawn  a  bill  of  {exchange  IW*- 
lor  148/.  in  favor  of  B,  to  whom  he  was  previously  in- 
debted to  that  amount,  committed  an  act  of  bankruptcy 
before  the  bill  became  due  or  had  been  presented  for  ac- 
ceptance: it  was  held,  that  such  bill  was  a  good  petition*- 
ing  creditor's  debt,  although  it  appeared  that  itjhad  been 
duly  presented  and  paid  by  the  acceptor,  subsequently  to 

the  issuing  of  the  commission.    [Mr.  Justice  Park. In 

that  case  the  bill  had  not  been  presented  for  acceptance 
before  the  act  of  bankruptcy  was  committed ;  if  it  had 
been  and  refused,  the  drawer  would  have  been  liable  im- 
mediately; but  where  a  bill  has  been  accepted  and  a 
bankmptcy  afterwards  intervenes,  can  a  commission  be 
issued  against  the  drawer  without  shewing  that  the  bill  had 
beea  presented  to  the  acceptor,  and  that  he  had  refused  to 
pay,  or,  in  other  terms,  that  the  bill  had  been  dishonoured 
by  bimf  ]  Notice  of  the  dishonour  of  a  bill  cannot  be  ne- 
cessary where  the  drawer  has  previously  become  a  bank- 
rupt; and  here,  as  he  had  absconded  before  it  became  due, 
such  notice  was  consequently  dispensed  with ;  and  as  no 
notice  was  given  by  the  defendants  to  dispute  any  of  the 
proceedings  under  the  conunission,  the  depositions  before 
the  commissioners  were  sufficient  evidence  to  support  if, 
as  well  as  the  petitioning  creditor's  debt  and  act  of  bank- 
raptcy  committed  by  the  bankrupt  previously  to  the  bill's 
becoming  due. 

Lord  Chief  Justice  GiFFORD. — ^This  was  nn  application 
to  set  aside  a  nonsuit  in  nn  action  of  trover  brought  by  the 
plaintiff  as  assignee  of  a  bankrupt,  in  order  to  try  the  va- 
lidity of  a  commission  which  had  been  issued  against  the 
latter.  No  notice  was  given  by  the  diefendants  of  any  in- 
tention by  them  to  dispute  the  petitioning  creditor's  debt, 
or  any  of  the  proceedings  under  the  commission;   and 

[^n)  \  Barn.  &  AUJ.  O7. 
VOL.  VIII.  N  N 
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consequently,  such  proceedings  were  receivable  as  j|rw 
dence  of  such  debt,  under  the  10th  section  of  the  statute 
MicBiK.  49  Creo.  3y  Cm  121.  Although,  ho^vever,  such  proceedings 
have  been  made  evidence  under  that  section,  and  the  as- 
signee was  not  bound  to  go  into  further  or  extrinsic  proof  as 
to  the  natui'e  of  the  petitioning  creditor's  debt,  or  the  trading 
and  act  of  bankruptcy,  yet  such  proceedings  are  not  of  them- 
selves sufficient  to  support  an  action  circumstanced  as  the 
present,  unless  enough  appears  upon  the  face  of  them  to  sAieir 
clearly  that  there  was  a  good  petitioning  creditor's  debt, 
and  an  act  of  bankruptcy  committed,  so  as  to  dispense  with 
the  necessity  of  evidence  aliunde.  Althongh  the  deposi- 
tion of  the  petitioning  creditor  himself  may  be  reoeiyed  as 
evidence  of  his  debt,  Bisse  v.  Randall  (a),  yet  it  must  ap- 
pear upon  the  face  of  such  deposition,  that  it  was  a  good  and 
valid  debt;  and  the  statute  does  not  preclude  an  assignee 
from  resorting  to  the  ordinary  mode  of  evidence,  provided 
the  proceedings  under  the  commission  shall  turn  oat  to  be 
defective.  What  then  are  the  facts  in  this  casef  The  peti- 
tioning creditor's  debt  on  which  the  commission  was  fonnd- 
ed,  was  stated  to  arise  on  a  bill  of  exchange,  dated  the  9tli 
of  December,  1820,  drawn  by  the  bankrupt  upon,  and 
accepted  by  one  William  Kenifecky  and  payable  to  the 
plaintiff.  It  is  unnecessary  to  comment  or  remark  on 
the  case  of  JBx  parte  Douthat,  as  the  decision  there  tttrned 
on  the  construction  of  the  statutes  7  Geo.  1,  c.  31,  and  5 
6eo.  2,  c.  30;  and  the  question  was,  whether  the  holder 
of  a  bill  payable  at  a  future  day,  could  sue  out  a  comous- 
sion  on  it  before  it  arrived  at  maturity.  Where,  however, 
a  bill  is  due,  and  a  debt  is  constituted  thereon  as  agaimt 
the  drawer,  through  the  default  of  the  acceptor,  it  is  d- 
ways  necessary,  independently  of  the  statute  49  Geo.  S,  in 
order  to  raise  such  debt,  to  prove  that  the  bill  was  pre- 
sented to  the  acceptor,  and  dishonoured  by  him,  and  that 
the  drawer  had  due  notice  of  such  dishonour.     Here,  the 

(a)  «  Camp.  4g3. 
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ciHMiiMioD  wm  dated  and  sued  out»  not  only  after  the  bill  }^^ 
wm  accepted,  but  after  it  became  due,  namely ^  on  the  20tfa 
Marek^  1821.  But  there  is  not  a  syllable  in  the  deposi- 
tion by  the  plaintiff  to  shew  that  it  was  dishonoured,  or 
even  that  it  was  presented  to  the  acceptor  for  payment,  or 
that  the  drawer,  against  whom  the  action  was  brouglit,  had 
•ny  notice  of  such  dishonour.  Without  a  statement  of  these 
Ads,  it  appears  to  me,  that  the  deposition  is  not  of  itself 
jiafficieAievidence  of  a  petitioning  creditor's  debt.  Although 
audi  A  general  allegation  as  is  therein  contained,  might 
iuiFe  batn  sufficient  in  an  affidavit  to  hold  a  party  to  bail, 
m  that  is  merely  a  preliminary  proceeding;  yet,  in  order 
to  CO— titute  a  debt  to  support  a  conunission  against  a 
liMkruptt  the  same  facts  must  be  proved  as  would  be  re- 
i|aiaite'to  aapport  an  action  against  a  solvent  defendant, 
bofinnB  the  statute  49  Geo.  8,  was  passed,  or  such  as  mig^t 
Jbaire  been  neeessary  to  have  been  proved,  in  case  the  pro- 
ceodii^  under  the  commission  had  been  disputed :  and  it 
•ppeara  to  me  to  be  quite  clear,  that  there  is  no  evidence  to 
ibflteffacl on  tlie  plaintiff's  deposition  as  adduced  at  the  trial. 
Although  the  deficiency  was  attempted  to  be  supplied  by 
:parol  tcatimony,  still  it  did  not  tend  to  assist  the  plaintiff's 
or  carry  it  further.  Even  if  the  acceptor  himself  had 
called,  and  declared  that  there  hail  been  no  consi- 
4eratioo  as  between  him  and  the  drawer,  it  would  not 
dispense  with  the  presei^tment  of  the  bill  to  him  for  pay- 
meot  when  it  became  due.  So,  although  the  drawer  had 
previously  absconded,  it  does  not  follow  but  that  the  ac- 
'Ceptor  might  have  paid  the  bill  on  its  being  duly  present- 
ed to  him  for  that  purpose.  £ven  that  circumstance, 
tlwfefore,  does  not  waive  the  necessity  of  the  presentment 
of  the  bill  to  him,  as  the  drawer  could  only  bo  liable  on 
bis  defimlt  For  these  reasons,  I  am  of  opinion^  that  the  de^ 
poaitiona  in  this  case  are  insufficient,  and  not  conclusive 
of  the  petitioning  creditior'^  debt. 

N  n2 
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i^t^  Mr.  Justice  Park.  —The  only  difficulty  I  hare  felt  ift 
this  case  is,  that  we  cannot  be  cognizant  of  all  the  proceed* 
ings  that  took  place  before  the  commissioners  under  the 
commission,  and  before  whom  the  deposition  as  to  the  na* 
ture  of  the  petitioning  creditor's  debt  was  made.  If,  pre- 
viously to  the  passing  of  the  statute  49  Geo.  3,  the  assig- 
nee had  sued  for  a  debt  due  to  him  from  the  bankrupt,  as 
the  drawer  of  a  bill  of  exchange,  it  would  not  have  been 
sufficient  for  him  to  prove  the  bankrupt's  handwriting  as 
the  drawer,  and  that  he  was  a  trader,  and  as  such  had  com- 
mitted an  act  of  bankruptcy: ^but  he  must  have  gone 

further,  and  proved  presentment  to  and  dishonour  of  the 
bill  by  the  acceptor,  and  that  due  notice  of  such  dishoooar 
had  been  given  to  the  drawer.  Although  the  depodtioB 
in  question  may  be  such  as  is  usually  made  before  the  com- 
niissionera  in  cases  of  this  description,  and  might  be  avail- 
able in  support  of  a  commission,  yet  it  is  not  of  itself 
sufficient  to  enable  the  plaintiff  to  sustain  this  action,  as  it 
merely  states,  that  the  bankrupt  was  indebted  to  him  in  a 
certain  sum,  as  the  drawer  of  a  bill  of  exchange  then  over- 
due and  unpaid.  Where  the  validity  of  a  commission  is 
disputed,  the  petitioning  creditor's  debt  must  be  folly  and 
satisfactorily  established  and  proved;  and,  I  have  fire* 
quently  known  parties  nonsuited  by  Lord  Ellenbaramgh^ 
because  there  was  no  sufficient  act  of  bankruptcy  set  out 
on  the  face  of  the  proceedings,  which  took  place  before 
the  commissioners.  The  legislature,  in  passing  the  statnte 
49  6eo.  3,  never  intended  that  the  depositions  of  parties 
taken  before  the  commissioners,  should^  under  ail  circum- 
stances, be  conclusive  evidence  of  a  petitioning  creditor's 
debt,  but  merely  that  they  should  be  receivable  as  priwid 
facte  evidence,  to  prove  such  facts  as  they  appeared  to 
attest  upon  the  face  of  them;  still,  however,  they  do  not 
preclude  the  party  from  resorting  to  vivd  voce  testimony, 
or  other  ordinary  evidence,  and  unless  it  were  intended  by 
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the  Statute  to  exclude  all  other  evidence  besides  such  de«  ^  1824. 
positions,  which  it  evidently  was  not,  it  appears  to  me,  that 
the  petitioning  creditor's  debt  in  this  case  has  not  been 
established.  It  is  quite  clear  that  the  acceptor  himself 
might  have  been  called,  or  his  declarations  might  have 
been  admissible  to  shew  the  circumstances  under  which  he 
accepted  the  bill,  but  the  plaintiff  altogether  failed  in  prov- 
iog  that  fact,  or  that  the  drawer  had  any  notice  of  its  dis- 
Iionoar. 

Mr.  Justice  BuRROuoH. I  decided  this  case  at  Nisi 

Prius  on  the  words,  and  what  appeared  to  me  to  be  the 
meaning  of  the  statute,  by  which  the  legislature  could  never 
have  intended,  that  proceedings  under  a  commission  should 
be  made  conclusive  evidence  of  all  the  facts  necessary  to 
constitute  a  bankruptcy.  There  can  be  no  doubt  but  that 
they  meant  that  further  evidence  might  be  received,  to 
prove  either  of  the  facts  required  to  constitute  such  bank- 
ruptcy. The  proceedings  under  the  commission  were 
merely  to  be  taken  in  lieu  of  parol  testimony,  which  may  be 
received  in  case  the  depositions  taken  before  the  commis- 
sioners are  not  sufficient  to  answer  the  purpose  of  proving 
a  petitioning  creditor's  debt  or  act  of  bankruptcy.  As  no 
sufficient  evidence  of  such  debt  appears  on  the  face  of  the 
plaintiff's  deposition  in  this  case,  or  was  established  by  any 
additional  or  parol  proof,  the  plaintiff  was  not  entitled  to 
recover.    This  rule  therefore  must  lie 

Discharged  (a). 

(«)  Id  Humpkriet  v.  Coggmi,  1  Rom'»  Bankruptcy  Cases,  ««6,  where 
notice  had  not  been  given  pursuant  to  the  49  Geo.  S,  c.  121,  a.  10,  Sir 
James  Mansfield  held  the  commission  and  proceedings  under  the 
bankruptcy  to  be  conclusive  evidence  of  the  trading,  petitioning  credit^ 
or'a  debt  and  act  of  bankruptoy,  and  refused  to  admit  evidence  to  disprove 
Buch  debt  aa  it  stood  on  the  face  of  the  proceedings.  But  in  the  subsequent 
case  o( Ellis  v.  Skirlejf,  9  Camp.  424 ;  Lord  Ellenborough  held,  that  such. 
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proc*ecdiiij5t  were  onlyprtm^/ikrie  evidence,  but  notooocltittve)  and  evi- 
dence was  admitted  to  disprove  the  petitioning  creditor's  debt  aaatated  in 
the  deposition  on  which  the  plaintiff  was  declared  bankrupt     And  ia 
Brown  v.  Forrestall,  Holt,  N.  P.  C  190,  Lord  Chief  Justice  GibbthtUd, 
that  although  the  proceedings  under  a  commifision  were  admissible  evi- 
dence, still  that  the  Court  was  to  form  a  judgment  upon  them,  whether 
they  proved  an  act  of  bankruptcy  or  not.   And  in  the  late  case  of  Rawum 
V.  Haigh,  1  Canr.  &  Payne's  N.  P.  C.  79,  Lord  Chief  Justice  W/fbrrf ob- 
served, "  that  it  was  often  supposed,  that  when  no  notice  was  givea  ^ 
disputing  the  act  of  bankruptcy,  it  was  intended  to  be  admitted ;  but  the 
truth  was,  that  the  only  difference  made  by  the  statute  was,  that  the 
depositions  were  made  evidence  where  there  was  no  notice  to  dispute; 
hut  that)  upon  the  depositions,  as  good  an  act  of  bankruptcy  must  be 
shewn  as  if  there  was  notice,  and  witnesses  called  to  prove  the  act  of 
bankniptcy." 


Thursdau,     L^^Dv  Saltoun  and  Others,  Executrix  and  Executors,  f. 
Feb.  5th.  HousTouN  and  Others,  Executrix  and  Executors. 

In  order  to     This  was  an  actiou  of  covenant,  brought  by  the  Sight 
•tituto  a  coitf-    Honourable  Lady  Saltoun^  the  Honourable  Sir  John  Bag^ 

nant  in  a  deed, 

it  is  not  necessary  that  the  word  "covenant"  slioold  be  expressly  introduced  i—Where,  theio- 

fore,  by  a  deed  entered  into  between  A,  B.  of  the  first,  C.  D,  of  the  second*  and  £.  F,  of  the 

third  part,  after  reciting  that  A.  B,  had  for  several  years  carried  on  business  as  a  genaral  KOi* 

cbantf  and  that  it  bad  been  agreed  that  he  should  retire  from  business,  and  that  CD.  and  E,F, 

should  become  partners  therein  for  ten  years,  to  be  computed  from  the  day  of  the  date  of  the 

deed ;  that  the  capital  of  the  co-partnership  should  consist  of  36,000/.,  <4,000l.  of  which  sboald 

be  advanced  by  A.  B.  for  C.  D.,  and  12,000/.  was  to  be  advanced  by  £.  F,  as  his  proportioB, 

the  deed  proceeded  to  state,  that  "  whereas  an  accootit  of  ail  the  debts  and  credits  of  A,K 

in  bis  business  as  a  merchant  had  been  that  day  taken,  and  the  balance  in  his  favor  amoonted 

to  38,033/. ;  and  whereas  it  had  been  agreed  by  and  between  A,  B.,  C.  D.  and  £.  F.,  that  tftc 

whole  of  the  debtt  and  ereditt  <f  A^  B,  thould  he  received  and  paid  by  C.  D.  and  £.  F.,  and  that 

the  balance  of  38,033/.  should  be  accounted  for  and  paid  by  them  in  manner  thereinafter  aea* 

tioned;  and  that  for  the  better  enabling  them  to  collect  and  receive  such  credits,  A.  B.  by 

indenture  had  assigned  the  same  to  them ;— The  indenture  farther  witnessed,  that  **  it  was 

thereby  agreed,  that  in  consideration  of  If, 000/.  paid  to  ^.  B.  by  £.  F.  as  his  share  of  tbt  esp 

pital,  and  for  raising  f  4,000/,  as  C.  D*t.  share  of  such  capital,  the  sum  6f  $6,000L  part  of  the 

38,033/.  was  to  be  retained  by  C.  D.  and  £.  F.  as  their  capiul  or  joint  stock,  and  tbe  remaioiag 

2033/.  paid  by  them  to  A,  B,  by  instalments,  at  6, 12,  18,  and  24  OMmths  witbont  intereat,  and 

that  if  any  of  the  debts  should  prove  bad,  the  loss  should  be  borne  by  C,  D,  and  £.  F. : — IMd, 

that  this  deed  amounted  to  a  covenant  by  them  to  pay  the  debts  due  from  J.  B.  in  bisbosiaev 

on  the  day  of  the  date  of  the  indenture;  although  it  was  contended  that  there  might  have  beea 

a  separate  and  independent  parol  agreement  for  tbe  payment  of  such  debts. 


JN  THE  FOUHTH  AND  FIFTH  YBARS  OF  GEO.  IV.  547 

/f^t  Mid  Kenneth  Mackenzie^  surFiFing  executrix  and  ex*        1^24- 
ecQlars  of  Simon  Fraser^  Esq.  the  elder,  deceased,  against     Saltoun 
Elizabeth  Houslounj  Benjamin  Shaw^  and  Stephen  Ni-  ** 

^  HOUSTOUN. 

eholwn  Barbery  executrix  and  executors  of  James  Henry 
/ToM^/ottii,  deceased,  who  survived  iSitiionjPra^er  the  young- 
er. The  first  count  of  the  declaration  stated,  that  on  the 
29lh  Aprilf  1808,  by  a  certain  indenture  made  between 
tbe  said  Simon  Fraser^  Esq.  (the  plaintiffs'  testator^  in 
his  life-time,  of  the  first  part ;  the  Honourable  Simon  Fra* 
ser  in  bis  life-time,  (since  deceased),  one  of  the  grandsons 
of  the  said  first  named  Simon  Fraser^  of  the  second  part ;  and 
tbe  said  Jiaoief  Henry  Hovstoun  (the  defendants'  testator), 
in  his  life-time,  of  the  third  part ;  reciting,  that  the  said  /St- 
mom  Fraser  tbe  grandfather,  had  for  several  years  then 
paaaed,  carried  on  the  business  of  a  general  merchant,  and  • 
that  it  had  lately  been  agreed  between  the  said  Simon 
Ftaitr  tbe  grandfather,  Simon  Fraser  the  grandson,  and 
Jamee  Henry  Houstoun^  that  the  said  Simon  Fraser  the 
grandfother,  should  retire  from  the  said  business,  and  that 
tbe  said  Simon  Fraser  the  grandson  and  James  Henry 
Houstoun^  should  become  co-partners  therein  upon  the 
teroM  thereinafter  mentioned :  it  was  by  the  said  inden- 
tart  witnessed,  that  for  effectuating  the  said  agreement,  and 
IB  consideration  of  the  mutual  trust  and  confidence  which 
the  said  Simou  Fraser  the  grandson,  and  James  Henry 
Moustoun^  had  and  reposed  in  e<ich  other,  each  of  them, 
the  said  Simon  Fraser  the  grandson,  and  James  Henry 
Moustoun^  for  himself,  his  heirs,  executors  and  adminis* 
tratorsy  did  covenant,  promise  and  agree  to  and  with  the 
other  of  them,  his  executors  and  administrators,  mutually, 
by  the  said  indenture  in  manner  following,  that  is  to  say, 
that  they,  the  said  Simon  Fraser  the  grandson  and  James 
Henry  Houstoun,  would  become  and  remain  co-partners 
and  joint  traders  as  general  merchants  for  tbe  term  of  ten 
years,  to  commence  and  be  computed  from  the  day  of  the 
date  of  the  said  indenture:  ..and  it  was  in  and  by  the  said 
indenture,  amongst  other  things,  further  recited,  that  an  ac- 
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count  of  all  the  debts  and  credits  of  the  said  Simon  Fraser 
the  grandfather,  in  his  said  trade  or  business  of  a  general 
HousTouN.  merchant  had  been  that  day  taken,  and  that  the  balance  in 
favor  of  the  said  Simon  Fraser  the  grandfather,  then  amount- 
ed to  the  sum  of  38fl33l.  38.  bd.  And  the  said  Simon  Fra^ 
set  the  grandson,  and  James  Henry  Houstoun^  did  there- 
by agree  to  and  with  the  said  Simon  Fraser  the  grandfa- 
ther, amongst  other  things,  in  manner  following,  that  is  to 
say,  that  the  whole  of  the  said  debts  and  credits  of  the  said 
Simon  Fraser  the  grandfather,  should  be  received  and  paid 
by  them  the  said  Simon  Fraser  the  grandson,  and  James 

Henry  Houstoun. The  plaintiffs  then  averred,  that  upon 

the  account  so  taken,  the  debts  of  Simon  Fraser  the  grand- 
father in  his  said  trade  or  business  on  the  29th  AprU^  1806, 
-  amounted  to  20,000/.^ ^nd  assigned  for  breach,  that  Sinum 
Fraser  the  grandson,  and  James  Henry  Houstoun  in  their 
respective  life-times,  and  the  said  James  Henry  Houstoun 
in  his  life-time^  after  the  death  of  the  said  Simon  Fraser 
the  grandson,  and  whom  the  said  James  Henry  Houstoun 
survived,  and  the  said  defendants,  executrix  and  execa« 
tors  as  aforesaid,  since  the  death  of  the  said  James  Henry 
Houstoun^  had  not,  nor  had  any  or  either  of  them  paid  or 
caused  to  be  paid  the  debts  of  the  said  Simon  Fraeer  the 
grandfather,  so  due  and  owing  by  him  in  his  said  trade 
or  business  of  a  general  merchant  on  the  said  29th  Aprilf 
1808,  but  wholly  refused  and  neglected  so  to  do ;  and  that 
by  reason  thereof,  the  plaintiffs  as  such  surviving  execu- 
trix and  executors  as  aforesaid,  had  since  the  death  of  the 
said  James  Henry  Houstoun^  been  called  on,  and  obliged 
to  pay,  and  actually  had  paid  in  satisfaction  and  disdiarge 
of  the  said  debts  of  the  said  Simon  Fraser  the .  g^ndfa* 
ther,  so  due  and  owing  by  him  as  aforesaid,  the  sum  of 
10,051/.  15«,  3d. 

The  second  count,  after  reciting  and  setting  out  the  inden- 
ture as  in  the  first,  proceeded  to  set  out  another  indenture 
of  the  same  date,  made  between  Simon  leaser  the  grand- 
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lather  of  the  one  part,  and  the  said  Simoti  Fraser  the  J^^. 
graikbon,  and  James  Henry  Houstoun  of  the  other  part;  Saltovn 
whereby  Simon  Fraser  the  g^ndfather,  bargained,  sold,  HoutTouH. 
aat^rnedy  transferred  and  set  over  unto  the  said  Simon 
Fraser  the  grandson,  and  James  Henry  Houstoun^  all  and 
every  the  debts  and  sums  of  money  dae  and  owing  to  Si- 
mom  Fraser  the  grandfather^  and  which  were  mention- 
ed Aiid  specified  in  a  schedule  or  inventory  thereunder 
written  :...To  have  and  to  hold  the  same  unto  the  said  Simon 
Fraser  the  grandson,  and  James  Henry  Houstoun^  their 
ezecolorsy  administrators,  and  assigns  for  ever ;  and  for 
the  better  effectuating  the  purposes  of  that  deed,  Simon 
Fraser  the  grandfather,  appointed  the  said  Simon  Fraser 
the  giandson,  and  James  Henry  Houstoun^  to  demand  and 
sue  finr  all  debts  and  sums  due  and  owing  tohim  and  intend- 
ed to  be  thereby  assigned,  and  to  give  receipts  for  the  same, 
and  that  the  said  Simon  Frcuer  the  grandfather,  had  full 
power  to  sell^  assign,  and  set  over  the  said  debts,  &c.  to 
the  said  Simon  Fraser  the  grandson,  and  the  said  James 

Henry  Housioun. ^The  plaintiffs  then  averred,  that  there 

were  no  deeds,  instruments  or  writings  between  the  afore- 
said parties,  in  regard  to  the  matters  in  the  said  indentures 
in  diat  count  mentioned,  or  in  regard  to  the  said  debts  and 
credits,  save  and  except  the  said  two  indentures,  and  that 
diey  contained  the  whole  of  the  agreement  between  the 
said  parties  relative  to  the  debts  and  credits  of  Simon 
Fraser  the  grandfather,  and  that  his  debts  at  the  date  of 
the  said  indentures  amounted  to  80,000/.,  and  assigned  a 
breach  precisely  in  the  same  terms  as  in  the  first  count. 
There  was  a  third  count,  in  which  both  the  indentures  were 
set  oot  in  more  general  terms,  arid  in  which  the  plaintiffs 
averred,  that  these  were  the  only  instruments  or  writings  in 
regard  to  the  matters  therein  contained,  or  the  debts  and 
credits  therein  mentioned,  without  stating  that  they  con- 
tained the  whole  of  the  agreement  between  the  parties  rela- 
tive to  the  said  debts  and  credits. 
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1884*  The  defendaDts  in  their  plea  craved  oyer  of  the  indes. 

^][7!Jl^      tore  iu  the  first  count  mentioned,  which  on  being  Ml 
„    ••  out,  after  reciting  as  in  the  first  count  was  recited,  naiiM^, 

that  it  had  been  then  lately  agreed  between  Simon  Framt 
the  grandfather,  Simon  Fruser  the  grandson,  and  Jameg 
Henry  Houstoun^  that  the  grand  fother  should  retire  fton 
the  business,  and  that  the  grandson  and  Houstmim*whcM 
become  co-partners  therein,  for  the  term  therein  mentioned, 
proceeded  to  state  as  follows,  viz.  ^*  that  the  capital  of  the 
said  co»partnership  should  consist  of  the  principal  sum  of 
36,000/.,  of  which,  the  sum  of  24,0OOL  should  be  adraMod 
in  manner  thereinafter  mentioned  by  the  said  SimomFramr 
the  grandfather,  as  the  proporti<m  of  the  said  Simon  ^re- 
ser  the  grandson,  and  the  sum  of  12,000^  should  be  ad<^ 
vanced  by  the  said  James  Henry  Houstoun  in  manMr 
thereinafter  mentioned  as  his  proportion,  and  that  the  whole 
of  the  capital  of  the  said  co-partnership  should  remain  ia 
the  said  business,  and  that  neither  of  the  said  co-partaen 
should  at  any  time  during  the  term  of  the  asid  CD»»pail» 
nership,  be  at  liberty  to  draw  any  part  thereof.'^  <*  Aad, 
whereas  an  account  of  all  the  debts  and  credits  of  the  ssid 
Simon  Fraser  the  grandfather  in  bis  said  trade  or  bnstnoi 
of  a  general  merchant  as  aforesaid  hath  been  tbta  day  talu 
en,  and  the  balance  in  favour  of  the  said  Simon  ^rojer  the 
grandfather,  amounts  to  the  sum  of  36,098/.  3tf.  6d:— and 
whereas  it  has  been  agreed  by  and  between  the  said  Simm 
Fraser  the  grandfather,  and  ^S^tmoti  Fraser  the  grandson, 
and  James  Henry  Houstoun^  that  the  whole  of  the  siii 
debts  and  credits  of  the  said  Siman  Fraser  the  grwdft- 
'  ther,  shall  be  received  and  paid  by  the  said  Simon  Fraser 
the  grandson,  and  James  Henry  Houstofm/  and  that  the 
said  balance  of  38,033/.  3^.  6</.,  shall  be  aceou^ed  for  and 
paid  by  them  iu  manner  hereinafter  mentioMd;  and  fer  Ae 
better  enabling  them  to  call  in,  collect,  and  receive  such 
credits,  the  said  Simon  Fraser  the  grandfather,  in  aad  by 
a  certain  indenture  of  assignmeaf,  bearii^  even  date  with 
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the  DOW  recking  indenture,  hath  assigned  the  same  unto 
the  said  Siman  Fra$€r  the  grandson,  and  James  Henry 
JShuitimn /^^ow^  this  indenture  further  witHessetb,  that  ii 
is  hereby  agreed  by  and  between  the  said  Simon  Fraser  the 
grandfatfaery  Simon  Fraser  the  grandson,  and  James  Henm 
fjf  Housioun^  that  in  consideration  of  the  snm  of  12,000/. 
snto  him  the  said  Simon  Fraser  the  grandfather  in  hand 
paid  by  the  said  James  Henry  HoustouUf  as  and  for  bis 
share  of  the  capital  of  the  said  joint  trade  or  business,  and 
for  raising  the  sooi  of  24,000/.  the  proportion  of  the  said 
Simon  Fraser  the  grandson,  of  such  capital,  the  sum  of 
86|000/.  part  of  the  said  sum  of  38,038/.  8^.  bd.,  the  ba- 
hace  of  the  debts  and  credits  of  the  said  Simon  Fraser 
the  gmndfatber,  shall  be  retained  and  kept  by  them  the 
saidi  Siman  Fraser  the  grandson,  and  James  Henry  Hans- 
ioflMt  as  and  for  the  capital  or  joint  stock  of  them  the  said 
Siman  Fraser  the  grandson,  and  James  Henry  Houstoun, 
and  shall  belong  to  them  in  the  following  proportions,  that 
is  to  say,  the  sum  of  24,000/.  part  thereof  to  the  said  Si» 
wum  Fraser  the  grandson,  and  the  sum  of  12,000/.  the  re^ 
aidoe  thereof,  to  the  said  James  Henry  Housioun :  And 
k  is  also  farther  agreed  by  and  between  the  said  Simon 
Fraser  the  grandfather,  Simon  Fraser  the  grandson,  and 
Jemas  Henry  Honstomn,  that  the  sum  of  2033/.  3s.  bd. 
bsmg  the  remainder  of  the  balance  of  the  debts  and  credits 
of  the  said  Simon  /^a«^  the  grandfather,  shall  be  paid  by 
them  the  said  Simon  Frtuer  the  grandson,  and  James 
Hemry  Honsiounf  ante  the  said  Siwum  Fraser  the  grandft- 
dier,  his  executors,  administrators,  or  assigns  by  eqoal 
instalments,  at  the  end  or  expiration  of  6, 12, 18,  and  24 
months,  from  the  day  of  the  date  of  the  now  reciting  in- 
•denture,  but  without  any  interest  for  the  same:  And  it  is 
hereby  further  agreed  and  declared  between  the  said  par- 
tiss  hereto,  that  in  case  any  of  the  debts  so  assigned  to 
them  the  said  Simon  Fraser  the  grandson,  and  James 
Henry  Houstoun^  by  the  said  Simon  Fraser  the  grand- 
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18S4.  father,  shall  hereafter  prpve  bad  and  not  recoverable,  the 
Saltouv  1o9s  shall  be  borne  by  the  said  Simon  Fraser  the  grand- 
son, and  James  Henry  Htmstoun :  And  it  is  hereby  agreed 
between  the  said  co-partners,  that  the  said  joint  trade  or 
business  shall  be  carried  on  under  the  name  and  firm  of 
**  The  Honourable  Simon  Fraser  and  Company,"  and  that 
each  of  them  the  said  Simon  Fraser  the  g^ndson,  and 
James  Henry  Honsioun,  and  their  respective  executors 
and  administrators,  shall  during  the  said  co-partnership, 
and  at  the  determination  thereof,  have  and  enjoy  a  several 
share  and  right,  title  and  interest,  of,  in  and  to  the  «ud 
joint  stock,  and  all  profits  arising  therefrom  in  the  pro- 
portions following,  (that  is  to  say),  the  said  Simon  Fraser 
the  grandson,  in  and  to  two-third  parts  thereof,  and  the 
said  James  Henry  Houstoun,  in  and  to  the  one-third  part 
thereof,  and  shall,  and  may  accordingly,  upon,  or  at  the 
end  of  the  said  co-partnership,  receive  and  take  his  and 
their  respective  parts,  shares,  and  proportions  of  the  said 
joint  stock  and  profits  to  his  and  their  own  use,  without 
benefit  of  survivorship.  The  deed  then  contained  a  num- 
ber of  covenants  or  stipulations  as  to  the  terms  of  co-part- 
nership between  Simon  Fraser  the  grandson,  and  Jamies 
Henry  Houstoun^  and  the  mode  in  which  tlieir  concerns 
should  be  conducted ;  but  there  was  nothing  further  which 
related  to  the  said  Simon  Fraser  the  grandfather,  or  was 
at  all  material  to  the  present  question»The  defendants 
then  craved  oyer  of  the  indenture  in  the  second  and  hut 
counts  mentioned,  which  on  being  set  out,  they  demurred 
generally  to  the  whole  declaration,  and  the  plaintifib  joined 
in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr*  Ser- 
jeant Taddy  in  support  of  the  demurrer,  submitted,  that 
the  question  was,  whether  the  recital  of  the  agreement  in  the 
deed  of  the29th  of  ^/?n7,;i808,by  Simon  Fraser  the  grand- 
son,  and  Housioun,  to  pay  the  debts  of  Simon  Fraser  the 
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graDdfiither,  amounted  to  a  covenant  on  their  parts  to  pay  l^f^' 
sach  debts,  so  as  to  bind  the  executors  of  Houstaimf  It  Saltow 
must  be  admitted,  that  any  form  of  words  or  mode  of  houstow. 
expression  in  a  deed,  which  clearly  evinces  an  agreementi 
will  amount  to  a  covenant,  and  it  is  not  important  in  what 
part  of  a  deed  such  covenant  is  to  be  found,  nor  are  any 
technical  or  precise  words  necessary,  but  the  whole  of  the 
ifistranient  must  be  looked  at  in  order  to  arrive  at  the  in« 
tentionof  the  parties;  and  if  such  intent  be  apparent,  where- 
by they  bind  themselves  to  do  a  given  thing,  or  perform  a 
certain  act  in  any  part  of  the  instrument,  it  is  sufficient  to 
constitute  a  covenant.  Here,  however,  it  is  manifest,  that 
it  never  was  intended  that  Htmstoun  should  be  individu- 
ally liable  to  pay  the  debts  of  Simon  [JFraser  the  grandfa- 
ther, not  only  from  the  language  of  the  deed  itself,  but 
from  the  relative  situation  of  the  parties;  for  it  would  be 
absurd  to  suppose  that  Houstoun^  who  was  only  to  be  in- 
terested in  one-third  of  the  capital  of  the  partnership  con- 
cern, should  subject  himself  to  the  payment  of  all  the  debts 
.  contracted  by  FrcLser  the  grandfather  on  his  retiring,  and 
previously  to  the  commencement  of  the  co-partnership 
between  him  and  the  grandson.  As  then,  there  was  no 
intention  of  HoustounU  so  doing,  has  he  done  it  by  the 
terms  or  language  of  the  deed  ?  It  is  quite  clear,  that  tak- 
ing the  whole  of  that  instrument  together,  he  has  not. 
The  deed  contains  no  stipulation  to  miike  him  liable  for 
the  payment  of  the  debts,  nor  is  there  any  time  speci- 
fied within  which  they  are  to  be  pf|id,  nor  can  any  ex- 
pression be  found,  from  which  it  can  be  inferred  that  he 
has  rendered  himself  liable  to  such  an  extent.  The  plain- 
Atts  must  take  it  for  granted,  that  the  balance  in  favor  of 
die  grandfather  would  amount  to  38,000/.  But  Houstoun 
having  only  purchased  a  third  part  of  that  balance,  he  and 
the  grandson  were  to  be  interested  in  different  propor- 
tions; and  yet  it  must  be  contended,  that  they  are  equally 
liable  t    pay  all  the  debts  of  the  grandfather,  due  before 
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.j^*'.  the  coinroenoeiBeiit  of  the  partnership.  It  is  true,  they 
Saltoun  night  be  compelled  in  equity  to  apply  the  credits  in  db* 
HouATouM.  cfaargpe  of  such  debts,  but  there  is  no  covenant  which  binds 
tiiem  to  pay  at  all  events,  or  out  of  their  individual  fiuid% 
nor  was  it  intended  that  they  should  take  any  such  radk 
upon  themselves.  It  certainly  cannot  be  inferred*  that 
HauHouH  was  to  make  himself  responsible  for  Ae  wMs 
of  the  debts  of  the  grandfiither,  when,  for  any  thiag^  that 
appears  to  the  contrary,  there  might  not  have  bees  a»y 
credits  of  his  to  be  received.  Supposing,  therefore,  thit 
the  credits  turned  out  to  be  unproductive,  can  it  beioM* 
gined  for  a  moment,  that  Hauiioun  was  to  be  made  liable 
to  fiay  all  the  debts,  besides  making  the  advance  of  IS^OOQL 
and  subject  himself  to  the  further  payment  of  208Si^  aid, 
yet  to  have  nothing  in  return  for  those  sumsf  *  The  ju^ 
Mtraium  of  the  deed  b  founded  on  the  recitals  thems 
contained,  and  which  refer  to  a  time  past,  namely^  thai  it 
had  beem  lately  agreed  that  the  grandfather  should  nifii 
and  the  grandson  undHtnutoun  become  partners  oa  eeriaia 
t^msj  and  that  it  iad^en  agreed,  that  the  wholeofthedehli 
and  credits  of  the  grandfather  should  be  received  and  patf 
by  them.  Tbii^  it  must  be  observed,  is  not  only  in  the  pait 
tense,  but  by  way  of  recital ;  and  it  is  perfectly  consislsnt 
with  the  language  of  the  deed  and  the  declaration  Ibundsd 
tliereoB,  that  the  debts  of  the  grand&ther  mi|rht  have  bass 
paid  under  the  provisions  of  a  parol  and  ^parate  agie^ 
ment  previously  entered  into,  and  although  it  ie  arerfedl 
in  the  second  count,  that  the  indentures  therein  set  out,  eoB» 
tain  the  whole  of  the  agreement  between  the  parties^  stall, 
that  must  be  taken  to  refer  merely  to  the  agreemeni  themia 
contained,  viz,  as  to  the  covenant  for  the  payment  of  Iht 
2038/.  as  the  remainder  uf  the  balance.  The  previous  rs* 
citals,  therefore,  cannot  be  available  for  the  purpose  sf 
raising  a  covenant  on  which  the  present  action  can  besop^ 
ported,  nor  was  it  ever  intended  that  they  should,  as  the 
debts  <^  the  grandfiither  might  have  been  previously  pedi 
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under  the  proTisiofis  of  a  parol  and  separate  agreement.        j^^^ 

The  mere  recital  of  a  debt  in  a  deed  under  band  and  seal,       Saltouv 

will  not  make  it  a  specialty  debt;  for  in  the  case  dt Le^     Hovvrovir. 

eon  y.  Merlins  (a).  Lord  Hardwicke  is  reported  to  baYe 

aaidy  ^  the  recital  of  a  debt  ander  band  and  seal,  has  been 

held  to  be  no  specialty  debt,  although  recited  in  a  deed; 

for  it  must  stand  on  its  own  force/'     Althoagh,  bowcYer, 

it  may  be  said,  that  it  may  be  collected  from  the  recitals, 

diat  Hcmstoun  was  to  pay  the  debts  of  the  grandfather,  yet 

it  was  not  provided  in  any  part  of  the  deed  that  he  should 

do  so,  nor  was  there  any  mode  or  time  specified  for  his  so 

doing,  and  for  any  thing  that  appears  to  the  contrary,  there 

might  haYe  been  a  prcTious  and  separate  ag^eoMnt  for 

the  payment  of  such  debts,  and  if  so,  the  recital  on  which 

Ae  present  action  is  founded  cannot  constitute  a  coYenant, 

or  be  considered  as  tantamount  to  it.  The  corenant  in  the 

deed  as  to  the  payment  of  the  remainder  of  the  balance  was 

direct  and  positiYe,  and  it  must  be  taken  for  granted,  that  such 

balance  only  existed,at  the  time  the  deed  was  executed.  So, 

tbe  bad  debts  were  to  be  borne  by  the  grandson  and  Houa- 

faun  by  way  of  a  diminution  of  the  capital,  according  to 

Aeir  scYeral  proportions,  naniefy^  the  ,one  as  to  two-thirds, 

ttod  the  other  as  to  the  remaining  one-third.    The  grand- 

fttfaer  by  the  terms  of  the  deed  couki  never  be  called  on  to 

pay  any  debts  previously  contracted  by  him,  and  where 

words  do  not  amount  to  an  agreement  by  bath  pariies^  co- 

Tenant  cannot  be  maintained,  nor  is  it  any  where  provided 

by  the  deed  that  Housioun^  or  the  grandson,  sbonid  pay 

such  debts,  and  although  much  stress  may  be  laid  on  tbe 

words  that  the  whole  of  the  debts  and  credits  of  the  grand- 

fiitfaer  shall  be  received  and  paid,  yet  it  will  not  constitute 

^  covenant.  In  Geary  v.  Bead  (6),  it  was  held,  that  if  there 

are  articles  of  agreement  made  by  indenture,  between  A. 

(o)l  Va.  SIS.  5.  C.  not  S.  P.  3  Atk.  1. (J)  I  ftoirs  Abr.  518. 

Tit.  CoTenftDt,  C.  pi.  4.  S.  C,  nomtM,  GWy  v.  Reatw,  Cro.  Car.  128. 
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dnd  B»j  in  which  A.  agrees  that  B.  shall  have  a  bouse  in  a 
street  in  London^  for  certain  years,  provided,  and  upoa 
HotfsTovw.     concRtion,  that  B.  shall  receive  and  pay  the  rents  of  the 
other  houses  of  ^.  in  the  same  street  mentioned  in  a  sche- 
dule annexed  to  the  indenture;  and  it  is  further  agreed, 
that  B.  for  his  labour  in  the  collection  of  the  said  rent, 
shall  have  the  overplus  of  the  rents  over  and  above  such  a 
certainsum  ;.^this  is  not  a  covenant  on  the  part  of  B.  to  bind 
him  to  receive  and  pay  the  rents  mentioned  in  the  schedule. 
That  is  an  extremely  strong  case,  as  the  house  was  demised 
to  the  defendant)  on  the  condition  that  he  should  collect 
and  pay  the  rents  of  the  lessor's  other  houses;  and  it  was 
yet  held  that  it  was  not  a  covenant,  but  merely  a  condition 
annexed  to  the  estate,  which  determined  it  by  the  lessee's 
not  collecting  and  paying  the  rent.     In  the  Earl  of  Mouni' 
ague  v.  Lord  Baihf  Lord  Chief  Justice  Holi  said  (a),  that 
**  the  reciting  part  of  a  deed  is  not  at  all  a  necessary  part, 
either  in  law  or  equity :..  that  it  may  be  made  use  of  to 
explain  a  doubt  of  the  intention  and  meaning  of  the  par- 

ties,4)ut  that  it  has  no  effect  or  operation : ^but  that  when 

it  comes  to  limit  an  estate,  there  the  deed  is  to  have  its 
effect  according  to  such  limitations  as  are  therein  set  forth." 
So  here,  the  deed  can  only  be  taken  to  have  effect  to  the 
extent  of  the  allegations  therein  contained,  and  although 
the  second  count  of  the  declaration  alleges  that  there  were 
no  deeds,  instruments^  or  writings  between  the  parties,  ex- 
cept the  two  indentures  in  that  count  mentioned,  and  that 
they  contained  the  whole  of  the  agreement  between  them 
relative  to  the  debts  of  FrcLser  the  grandfather,  yet  it  does 
not  negative  the  presumption  that  there  might  have  been 
another  previous  agreement  between  the  parties.    Such 
an  allegation  therefore,  is  bad  in  substance,  or,  at  all  events, 
is  a  mere  allegation  of  fact,  attempting  to  explain  the  recit- 
als  in  the  previous  part  of  the  former  deed,  which  was  set 

(a)  S  Chan.  Cas.  101. 
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ooC  10  the  first  count  of  the  declaration,  and  on  which  the         1824- 

present  action  was  founded.    It  therefore  follows  on  the      Saltoun 

whole,  that  it  was  not  the  intention  of  the  parties,  qpr  can     houstovf 

it  be  collected  from  any  part  of  that  deed,  that  Houatoun 

made  himself  liable  to  the  extent  of  all  the  debts  of  Fraaer 

the  grandfather  previously  to  his  becoming^  a  partner  with 

his  grandson,  or  that  the  plaintiffs,  as  surviving  executrix 

or  executors  of  the  grandfather,  can  be  considered  as  spe« 

cialty  creditors  of  Houstowti  by  virtue  of  the  indenture  of 

the  29th  Aprils  1808,  as  set  out  in  part  in  the  first  count 

of  the  declaration. 

Mr.  Serjeant  Doyly^  contra.  The  only  question  in  this 
case  is,  whether  the  recital  of  the  agreement  in  the  com- 
mencement of  the  deed,  and  for  the  breach  of  which  the  pre- 
sent action  is  brought,  amounts  to  a  covenant  or  not.  That 
it  amounts  to  an  agreement  between  the  parties  is  appa- 
rent on  the  fiice  of  the  instrument,  and  it  is  equally  clear 
that  they  intended  to  bind  themselves  by  it;  and  although 
it  has  been  said,  that  they  might  have  a  remedy  in  equity, 
still  no  distinction  can  be  drawn  as  to  the  force,  validity, 
or  operation  of  an  agreement  in  that  Court  or  in  a  Court  of 
common  law,  although  there  may  be  some  distinction  as  to 
the  mode  in  which  it  may  be  enforced :  and  it  is  expressly 
alleged  in  the  second  count  of  the  declaration,  that  there 
were  no  deeds,  instruments,  or  writings  between  the  par- 
ties, in  regard  to  the  debts  and  credits  of  Fraser  the  grand- 
father, save  and  except  the  4wo  indentures  in  that  count 
mentioned,  and  that  they  contained  the  whole  of  the  agree- 
ment between  the  parties  relative  to  such  debts  and  cre- 
dits. It  is  therefore  clear,  that  no  other  deed  or  instru- 
ment in  writing,  relating  to  the  receipt  or  payment  of  such 
debts,  existed  at  the  time  those  deeds  were  executed;  for  that 
averment  has  been  admitted  by  the  demurrer,  and  it  must, 
therefore,  be  taken  as  a  matter  of  fact,  that  there  were  none, 
as  it  distinctly  negatives  that  such  ever  existed.     A  mere 

VOL.  VIII.  GO 
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l^gg^,  verbal  agreemeDt,  therefore,  would  be  of  no  avail,  and  coald 
Saltoun  not  be  enforced,  as  it  did  not  appear  that  there  had  been  any, 
HouBTouN.  with  the  exception  of  that  expressed  on  the  face  of  the  inden- 
ture; and  there  is  no  other  written  instrument  in  existence 
relative  to  the  receipt  and  payment  of  the  debts  of  JFraser 
the  grandfather.  The  nature  of  the  agreement  in  the  recital 
is  the  very  essence  of  a  covenant,  and  operates  as  an  express 
agreement  between  the  parties,  deriving  its  validity  and  force 
from  an  indenture  under  their  hands  and  seals,  and  which 
must,  therefore,  be  considered  as  a  covenant  in  point  of  law. 
It  has  been  admitted,  that  it  is  immaterial  in  what  part  of  an 
indenture  a  covenant  is  to  be  found,  nor  are  any  technical 
words  or  particular  form  of  expression  necessary,  by  which  a 
covenant  is  to  be  formed.  The  Courts,  in  creating  covenantSi 
have  always  endeavoured  to  collect  the  true  intention  of  the 
parties  from  the  whole  of  the  deed  taken  together,  and 
have  at  different  times  gone  great  lengths  in  extracting 
and  eliciting  them  from  different  parts  of  a  deed,  which  at 
first  sight  might  not  appear  to  bear  that  construction,  and 
even  probably  where  the  parties  themselves  did  not,  at  the 
time,  intend  to  subject  themselves  to  an  action  df  cove- 
nant. Some  words  indeed  import  and  make  a  covenant 
in  law,  although  there  be  not  any  express  covenant:  as, 
if  a  man  by  deed  demise  land  for  years,  and  the  lessee  is 
ousted,  covenant  lies  on  the  word  demisi.  So,  if  be  de« 
mise  or  assign  by  the  word  **  concessi,*^  covenant  may  be 
maintained.  Both  these  words  are  in  the  past  tense,  and 
are  therefore  applicable  to  that  part  of  the  argument  for 
the  defendants,  in  which  it  has  been  submitted,  that  the 
part  of  the  deed  from  which  it  is  sought  to  charge  them, 
refers  to  a  time  past ;  and  consequently,  that  it  could  not 
be  considered  as  forming  part  of  the  agreement  at  the  time 
the  indenture  was  executed.  That  instrument  however, 
does  not  contain  a  mere  implied,  but  an  express  or  abso- 
lute agreement  or  covenant.  Still,  it  has  been  contend- 
ed, that  because  there  are  covenants  in  the  present  tense 
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ill  the  coDclading  part  of  the  iDdenture,  the  recital  of  an  vif^^ 
•greement  in  the  past  is  not  to  be  taken  as  a  covenant,  so  s^^ltoun 
as  to  be  available  for  the  purposes  of  the  present  action,  houbtouw. 
But  in  the  case  of  Deering  v.  Farringicn  (a),  where,  in 
an  action  of  covenant  on  a  deed,  by  which  the  defendant 
assigned  and  transferred  all  the  money  he  should  be  al- 
lowed to  receive  by  any  order  of  a  foreign  state  to  come  to 
bim  in  lieu  of  his  share  in  a  ship ;  on  its  being  objected  that 
covenant  would  not  lie,  as  it  was  neither  an  express  nor  im- 
plied covenant,  and  that  an  assignment  transferring,  when 
it  cannot  transfer,  signifies  nothing;  yet  Lord  Chief  Jus- 
tice UfUe  said,  **  it  is  a  covenant,  and  then  it  is  all  one  as 
if  the  defendant  had  covenanted  that  the  plaintiff  should 
Inive  all  the  money  that  the  defendant  should  recover 
for  his  loss  in  such  a  ship."  In  Russell  v.  Gulwell{b\ 
where,  in  an  action  of  debt  on  bond,  it  appeared,  that 
the  plaintiff  by  deed  indented,  had  leased  to  the  defendant 
a  farm  called  2).,  except  one  close  by  name,  and  the  lessee 
by  the  same  indenture  covenanted  with  the  lessor  to  do 
certain  things  concerning  the  premises,  and  was  bound  in 
the  bond^to  perform  all  the  covenants  and  agreements  in 
the  said  indenture;   and  the  question  was,  whether  the  ^ 

word  premises  should  extend  to  the  excepted  close  :..^l- 
thougb  it  was  resolved  that  it  should  not;  yet  it  was  there 
agreed,  that  if  one  make  a  lease  of  lands,  reserving  a  right 
of  way,  or  common,  or  any  other  profit  a  prender;  if  the  les- 
see disturb  him  in  the  enjoyment  of  the  way,  &c.  covenant 

will  lie  for  such  disturbance : and  it  was  also  agreed  that 

the  exception  was  an  agreement  of  the  lessee,  that  the  land 
excepted  should  not  pass  by  the  demise;  but  that  it  was 
not  any  ag^ement  that  he  should  not  occupy ;  and  that 
sometimes  an  exception  was  an  agreement  that  should 
charge  the  lessee,  where  he  had  an  interest  in  the  thing  ex- 
cepted.    That  case,  therefore,  shews,  that  even  an  excep- 

(a)  1  Mod.  1  IS. {h)  Cro.  Eliz.  657. 
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18S4>.  tion  may  id  some  instances  constitute  a  coYenant.  In 
Saltovn  Pomfret  y.  Ricrofi  (a),  where  a  lease  was  made  of  a  bouse 
HousTouN  ^°^  piece  of  land,  except  the  land  on  which  a  pump  stood, 
with  the  use  of  the  pump : — it  was  held,  that  the  lessee 
might  repair  the  pump,  but  that  no  action  of  coYenant 
would  lie  against  the  lessor  for  not  repairing  it ;  and  the 
Court  there  put  the  case,  that  if  a  man  grants  a  water- 
course by  deed,  and  the  grantor  stops  it,  the  grantee  shall 
haYe  an  action  of  coYenant  against  him :  and  that  if  a 
lease  be  made<of  a  house  and  estoYcrs,  and  the  lessor  de- 
stroy all  the  wood  out  of  which  the  estoYers  were  to  be 
taken,  the  lessee  shall  haYe  an  action  of  coYenant  agunst 
the  lessor;  for  these  are  wilful  acts  of  the  lessor  or  grantor, 
and  it  is  a  misfeasance  in  him  to  annul  or  aYoid  bis  own 
grant.  In  Pordage  y.  Cole(b)j  where  it  was  agreed  he* 
tween  A.  and  JS.  by  deed,  that  B.  should  pay  A.  a  sum  of 
money  for  his  lands,  on  a  particular  day;  it  was  hdd, 
that  these  words  amounted  to  a  coYenant  by  A.  to  confey 
the  lands  to  B.  on  that  day,  for  that  the  word  **  agreed**  was 
the  word  of  both^  that  it  was  an  independent  coYenant; 
and  the  Court  adjudged  that  the  action  was  well  brought, 
^  without  an  aYerinent  of  the  couYeyance  of  the  land ;  because 

it  should  be  intended  that  both  parties  had  sealed  the 
specialty,  and  that  if  the  plaintiff  had  not  conYeyed  the 
land  to  the  defendant,  he  had  also  an  action  of  coYenant 
against  the  plaintiff  upon  the  agreement  contained  in  the 
deed,  which  amounted  to  a  coYenant  on  the  part  of  the 
plaintiff  to  couYcy  the  land ;  and  so  that  each  party  had  a 
mutual  remedy  against  the  other.    In  the  Year  Book(e)b 
it  is  said  by  Fitzherbertf  ^'  if  I  sell  my  land  to  you  for  so 
much  money  as  J.  S,  shall  name,  and  I  sell  the  land  to 
another  before  J.  S.  has  named  the  price,  this  sale  shall  be 
good;  for  although  he  afterwards  name  a  certain  sum  to 
be  paid  by  the  first  Yendee,  yet  he  shall  not  haYe  the 
land,  but  he  is  put  to  his  action  of  coYenant.''     This  diffen 

(a)  1  Wms. Sauod.  321. {h)Id.S\g. (e)  ]4Hen.  8,fbL  15. 
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from  the  above  cases,  where  the  object  of  the  deed  was  to       >2^w 
<x>OTey  the  land,  as  something  remained  to  be  done  un-      Saitoun 
der  an  agreement  which  arose  out  of  it.     In  Brice  v.     hoostouk. 
Carre  (a),  where  an  action  of  covenaiH  was  brought  on  a 
deed  executed  by  the  defendant's  testator,   whereby  he 
acknowledged  himself  to  be    accountable  for  all  such 
monies  as  should  be   charged    by  the  plaintiff  on  A. 
to  be  paid  to  B.f  and  alleged  that  the  plaintiff  charged  a 
certain  sum  of  money  on  A,  to  be  paid  to  B.f  and  that 
he  had  not  paid  it,    and  it  was  objected  that  covenant 
would  not  lie,  but  that  the  proper  form  of  action  was  an 
action  of  account;  yet  the  Court  said  that  covenant  well 
laid;  and  that  so  it  would  on  any  words  in  a  deed,  pur- 
porting to  be  an  agreement  for  the  payment  of  money. 
If  covenant  will  lie  on  such  an  agreement,  a  fortiori^ 
it  may  be  maintained  in  the  present    instance,   where, 
the  intent  of  the  parties  may  be  clearly  collected  on  the 
face  of  the  deed,  by  which  Houstoun  and  the  grandson 
agreed  to  pay  the  debts  of  the  grandfather.     In  the  case 
o(  Lonsdale  v.  Lumley  (Jb\  which  was  tried  before  Mr. 
Justice  RookCf  in  the  Court  of  Pleas  at  Durham^  at  the 
Summer  Assizes,  17!>5,   a  question   arose  between   two 
partnersi  and  there  was  an  agreement  entered  into  by  them 
as  to  the  terms  on  which  the  partnership  was  to  be  dis- 
solved, and  which  were  as  follows; — ^.  was  to  offer  B.  a 
certain  sum,  and  he  was  to  take  time  to  consider,  and  if  he 
was  not  willing  to  receive  that  sum  for  bis  share  of  the 
partnership  accounts,  the  party  who  made  the  offer  was  to 
be  compelled  to  take  it.    The  agreement  went  on  to  state, 
that  if  it  should  appear  that  any  balance  was  due  from 
either  of  the  partners  on  the  partnership  account,  such  ba- 
lance was  to  be  considered  as  the  proper  debt  of  and  due 
from  such  partner  as  sht>uld  be  deemed  the  purchaser 
under  the  terms  of  the  agreement.     The  plaintiff  was  the 

(«)  1  Lev.  47. (b)  MS. 


662  CASES  IN  HILARY  TBRM, 

j^t^"  purchaser,  and  tbe  sum  he  claimed  was  found  to  be  due  to 
Saltouw  ijini  (i-Qm  ^|,g  defendant  on  the  partnership  account,  on 
HousToun*  which  the  plaintiff  brought  an  action  of  assumpsit  for 
that  sum  under  the  teims  of  the  agreement,  and  on  iti 
being  objected  that  the  action  should  have  been  coTenant, 
because  in  the  deed  it  was  agreed  that  the  balance 
due  should  be  considered  as  the  debt  of  the  partner 
who  should  so  purchase;  yet  that  learned  Judge  over- 
ruled the  objection,  and  held,  that  the  plaintiff  might  re- 
cover in  assumpsit.  A  motion  was  afterwards  made  for  a 
new  trial,  and  the  point  being  argued  before  Mr.  Jos* 
tice  Rooke  and  Mr.  Justice  Lawrence^  they  held  that  the 
action  was  misconceived,  as  it  ought  to  have  been  an  ac- 
tion of  covenant,  and  a  nonsuit  was  accordingly  directed  to 
be  entered.  In  Seddon  v.  Senate  (a),  where  the  proprietor 
of  a  medicine,  by  indenture,  assigned  all  his  interest  in  it  to 
B  ,  reserving  one*third  of  the  profits,  and  covenanted  that 
he  would  not  thereafter  prepare  or  sell  it,  and  B.  by  ano- 
ther indenture  assigned  all  his  interest  in  the  medicine  to 
C  subjecifc  to  the  covenant  of  reservation;  and  tbe  proprie* 
tor  afterwards  by  a  third  indenture,  reciting  tbe  original 
indenture,  sold  his  reserved  right  to  C,  and  all  other  Ui 
right,  title,  and  interest  in  the  medicine  :^t  was  held,  that 
an  implied  covenant  between  the  vendor  and  C.  was  there- 
by raised,  that  the  former  would  not  make  or  vend  it;  on 
the  ground,  that  there  appeared  a  manifest  intention  of  Ae 
one  party  to  sell  the  whole  of  his  interest  in  the  makiiig 
and  vending  of  the  medicine,  and  of  the  other  to  purchase 
the  whole  interest  in  it,  and  that  he  afterwards  distm^ied 
him  in  the  enjoyment  of  it  by  making  and  selling  it  on  bii 
own  account.  So,  here,  the  retiring  party  meant  that  on  tbe 
in-coming  partners  receiving  the  whole  of  the  credits,  they 
should  be  answerable  for  the  payment  of  all  debts  doe 
by  him  at  the  time  of  the  execution  of  the  deed  under 

(a)  IS  £ast>  63. 
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which  the  new  partnership  was  formed  and  stipulated  to        }^^^_^ 
be  carried  on.     In  the  late  case  of  the  Duke  of  Si.  Albans       Saltoom 
YmJEUis(a)f  where  the  lessee  covenanted  that  he  would     Houstouvi 
at  all  times  during  the  term,  plough,  sow,  manure,  and  cul- 
tivate the  demised  premises  in  a  due  course  of  husbandry, 
(except  the  rabbit-warren  and  sheep-walk)  and  a  breach 
was  aasigned  for  ploughing  and  sowing  the  rabbit-warren 

and  sheep-walk: it  was  held,  that  he  was  liable  as  upon 

an  implied  covenant,  that  the  parts  so  excepted  should  not 
be  ploughed  at  all;  and  Lord  Ellenborough  said  (i),  *'  by 
whatever  words  we  can  collect  an  agreement  that  the 
thing  should  not  be  done,  we  collect  enough  to  make  an 
action  of  covenant  maintainable  for  the  doing  of  it,  and 
that  it  was  no  answer  that  the  lessee  ploughed  in  a  due 
course  of  husbandry  that  which  he  was  bound  by  his  co- 
venant not  to  have  ploughed  at  all."    That  case  is  an  ex- 
press authority  to  shew,  that  even  an  exception  in  a  lease 
may  form  an  implied  covenant  arising  out  of  such  excep- 
tion...The  result  to  be  drawn  from  all  these  cases  is,  that 
wherever  a  deed  contains  an  agreement  by  the  parties  to 
bind  themselves^  whether  by  proviso,  or  even  by  way  of 
exception,  and  which  is  to  be  collected  from  the  whole  of 
the  instrument  in  which  such  agreement  is  contained,  it  is 
sufficient  to  constitute  a  covenant  on  which  an  action  can 
be  maintained.     The  cases  which  have  been  cited  for  the 
defendants,  do  not  appear  to  bear  on  the  present  point.     In 
Oeary  v.  Reade^  the  question  was,  whether  the  words  in- 
serted in  the  indenture  by  way  of  proviso  constituted  a  co- 
venant, and  they  were  held  to  be  merely  a  condition  or  li- 
mitation annexed  to  the  lease.     Lacon  v.  Merlins  only 
decided  that  the  recital  of  a  debt  under  seal  in  an  inden- 
ture would  not  constitue  a  specialty  debt,  and  it  is  quite 
clear  that  every  recital  in  a  deed  will  not  amount  to  a  co- 
venant.    In  the  case  of  an  arrangement  with  creditors,  an 

(«;   16  East,  352,  (6)  Id,  355. 
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18^^^^^       indenture  specifying  debts  under  different  heads,  viz.  some 

Saltouk       as  simple  contract,  and  others  as  specialty  debts,  and  inak- 

HousTowK.     ^^S  provision  for  them  accordingly,  will  not  subject  the 

latter  to  such  a  denomination.    The  case  of  the  Earl  of 

MoufUague  ▼•  Lord  Baih^  turned  merely  on  the  effect  of  a 

misrecital  between  a  deed  and  a  will. With  respect  to 

the  argument,  that  there  is  no  express  covenant  to  render 
Houstoun  liable  in  the  language  of  the  deed,  as  the  recital 
refers  to  a  time  past,  or  to  a  separate  parol  ag^ement,  sup- 
posing the  recital  to  have  gone  on  and  stated,  that  whereas 
it  had  been  agreed  and  that  such  agreement  now  continues^ 
could  there  be  any  doubt  of  its  not  amounting  to  a  cove- 
nant? and  taking  the  whole  of  the  deed  together,  it  must 
be  considered  as  if  the  latter  words  had  been  introduced, 
for  there  is  but  one  continuing  agreement  on  the  face  of 
it;  and  it  must  be  so  taken  either  by  a  jury  in  pais,  or  by 
a  Court  of  law,  for  it  is  merely  stated  that  it  h€tih  been 
agreedf  and  there  is  nothing  whatever  to  negative  that  it  is 
not  a  continuing  agreement,  and  it  having  been  acknow- 
ledged to  be  so  under  the  hands  and  seals  of  the  parties, 
it  constitutes  a  covenant ;  and  more  particularly  so,  as  there 
is  nothing  to  shew  that  it  was  at  an  end,  or  by  which  the 
parties  themselves  did  not  intend  to  be  thereafter  bound. 
The  rules  of  pleading  are  now  more  strict  and  rigorous  than 
those  applied  to  the  construction  of  deeds ;  and  for  this  ob- 
vious reason,  that,  in  pleading,  parties  are  opposed  to  each 
other,  and  are  ready  to  take  advantage  of  any  slip  that  may 
occur;  whilst,  in  indentures  containing  covenants,  there  is 
a  greater  degree  of  unanimity,  and  a  more  liberal  con- 
struction given  to  words  and  sentences;  and  it  is  obvious 
that  some  of  the  most  important  and  material  averments  in 
pleading  come  under  a  recital  by  the  introduction  of  the 
word  ^*  whereas,''  with  the  exception  of  the  action  of  tres- 
pass. In  assumpsit^  nearly  all  the  material  averments  in  a 
declaration  are  introduced  by  way  of  recital,  and  it  would 
be  difficult  to  assign  any  substantial  reason  why  it  should 
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not  be  introduced  in  a  deed,  which  is  founded  on  an  agree-  .J^^. 
ment  between  the  parties.  There  ore  a  number  of  decisions  Saltoum 
in  which  it  has  been  expressly  determined,  that  a  recital  Hovitovit. 
may  constitute  a  covenant.  In  Severn  v.  Clarke{a\  where 
A.  by  deed  poll  recited  that  **  whereas  he  was**  possessed 
of  certain  lands  for  years  of  a  certain  term  by  good  and 
lawful  conveyance:  he  assigned  the  same  to  J.  S.  with  di- 
vers covenants,  articles,  and  agreements  in  the  said  deed 
<u>ntained,  which  are,  or  ought  to  be  performed  on  his  part; 
it  was  held,  that  as  the  recital  was  joined  to  the  rest  of  the 
deed,  it  amounted  to  an  agreement  or  undertaking  that  he 
was  possessed,  and  that  it  was  material,  for  that  against 
this  recital  he  could  not  say  that  he  had  not  any  thing  in 
the  term.  In  Graves  v.  White  (6),  there  was  a  treaty  of 
marriage  between  the  plaintiff  and  the  defendant's  daugh- 
ter in  law,  and  the  articles  in  the  recital  stated,  that 
whereas  Jhe  defendant  was  to  pay  the  plaintiff  1000/. 
for  the  wife's  marriage  portion,  the  plaintiff  covenanted 
to  settle  certain  lands,  ^c.  the  Court  held,  that  an 
action  of  covenant  would  lie  upon  this  recital.  In  i7o/« 
lis  V.  Carr  (c),  where  an  action  was  brought  for  a  mar- 
riage portion  according  to  articles  of  agreement  entered 
into  between  the  parties  previously  to  marriage,  which 
concluded  by  reciting  that  **  whereas  it  is  intended  to  levy  a 
fine; "  it  was  held,  that  upon  the  whole  frame  of  the  articles 
there  was  a  covenant  to  levy  a  fine,  for  that  wherever  there 
is  an  agreement  under  hand  and  seal,  covenant  lies.  That 
case  is  infinitely  stronger  than  the  present,  as  it  depended 
entirely  upon  a  recital,  which,  although  it  expressed  an 
intention  only  that  a  fine  should  be  levied,  was  yet  held 
to  be  obligatory  on  the  parties.  So  a  recital  of  an  agree- 
ment in  the  beginning  of  a  deed  will  create  a  covenant  on 
which  an  action  may  be  maintained;   for  in  Barf  oat  v. 

(a)  1  Leon.  12£. {h)  3  £q.  Cas.  Abr.  Tit  Portions,  C.  1»  S.  C. 

«  Freem.  57.— (c)  2  Mod.  86. 
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ij^f^-       ^re«we//  (a),  where,  on  the  demise  of  a  coal  mine,  it  wai 
Saltoun      recited,  that  before  the  sealing  of  the  indenture,  it  was 
HovtTovN.     agreed  that  the  plaintiff  should  have  the  third  part  of  the 
coals  dug;  on  covenant  being  brought,  it  was  objected, 
that  there  was  no  covenant  to  pay  the  third  part,  but  only 
a  recital  of  an  agreement  to  have  it ;  but  Lord  Chief  Justice 
Hale  held,  that,  ^  were  it  but  a  recital,  that  before  the  in- 
denture they  were  ag^ed,  it  is  a  covenant:  and  so  to  say, 
whereas  it  was  agreed  to  pay  20/.,  for  now  the  inden- 
ture itself  confirms  the  agreement  and  intent  precedent, 
though  it  be  relative  to  the  former  act  in  pais;  for  when  it 
is  declared  by  deed,  it  is  then  a  covenant  by  the  indenture.** 
There  the  agreement  was  quite  collateral  to  the  main  ob- 
ject or  intention  of  the  indenture,  and  it  did  not  appear 
that  the  plaintiff  was  a  party  to  it,  and  although  it  wai 
merely  a  recital,  it  was  still  held  to  amount  to  a  <K>venant 
Here,  however,  the  intention  of  the  parties,  as  it  is  to  be 
collected  from  the  subject  matter  of  the  indenture,  ex- 
pressly shews  and  strengthens  the  presumption,  that  the 
arrangements  between  them  were  to  be  considered  as  one 
.  entire  transaction,  and  under  which  the  partnership  should 
be  constituted  and  carried  on.    It  is  also  evident  that  it  was 
intended  that  Houstoun  should  be  responsible  for  the  pay- 
ment of  the  deMll  of  Frfuer  the  elder,  as  no  r^ascm  what- 
ever can  be  adduced  why  the  latter  should  assign  all  his 
credits  to  him  and  his  grandson,  who  were  to  carry  on  the 
concern,  unless  they  were  to  give  him  an  equivalent  by 
discharging  his  debts.    It  is  a  well  known  principle  of 
law,  that  whatever  agreements  may  be  entered  into  by 
parties  pending  a  negotiation,  if,  before  it  be  completed, 
they  be  reduced  into  writing,  and  a  deed  is  accordingly 
framed  thereon,  that  whatever  may  be  omitted  is  not  ob- 
ligatory on  them,  unless  it  be  stated  in  the  instrument,  as 
otherwise  it  would  interfere  with  that  general  rule  of  evi* 

(a)  3  Keb.  465. 
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dence,  that  where  an  agreement  has  once  been  reduced  ^^^ 
into  writing,  parol  evidence  of  it  cannot  be  received.  The  Saltoun 
leading  case  in  support  of  this  doctrine  is  Meres  v.  An^  ^x)v%iovw, 
sell(a)^  where  it  was  held,  that  parol  evidence  could  not 
be  admitted  to  contradict  an  agreement  in  writing,  or  even 
to  explain  it,  unless  there  were  a  latent  ambiguity.  In 
Meyer  v.  EverthQ))^  where,  upon  a  sale  of  goods,  the  sell- 
er produced  a  sample,  and  represented  that  the  bulk  was 
of  equal  quality,  and  there  was  a  saIe«note,  which  did  not 
refer  to  the  sample,  it  was  held  not  to  be  a  sale  by  sample; 
and  Lord  Bttenborough  there  said,  that  when  the  sale-note 
was  silent  as  to  the  sample,  he  could  not  permit  it  to  be 
iDcorporated  into  the  contract,  as  it  would  amount  to  an 
admission  of  parol  evidence  to  contradict  a  written  docu- 
ment* So,  in  Gardiner  v.  Gray  (c),  where,  at  the  time  of 
saloi  a  specimen  of  the  goods  was  exhibited  to  the  buyer,  it 
washeld  that  if  there  were  a  written  contract  which  merely 
described  the  goods  as  of  a  particular  denomination,  it 
was  not  a  sale  by  sample ;  and  Lord  Ellenborough  said, 
that  *^  the  written  contract  containing  no  such  stipulation, 
he  could  not  allow  it  to  be  superadded  by  parol  testimony." 
And  in  the  late  case  of  Kain  v.  Old,  Lord  Chief  Jus- 
tice Abbott  lays  down  the  rule  as  applicable  to  this  point, 
in  the  follo^Fing  terms,  (d)  ^  where  the  wl|ie matter  passes 
in  parol,  all  that  passes  may  sometimes  be  taken  together 
•ft  forming  parcel  of  the  contract,  although  not  always,  be- 
cause matter  talked  of  at  the  conunencement  of  a  bargain 
may  be  excluded  by  the  language  used  at  its  termination. 
But,  if  the  contract  be  in  the  end  reduced  into  writing,  no- 
thing which  is  not  found  in  the  writing  can  be  considered 
as  a  part  of  the  contract.'*  Applying  that  principle  to  the 
present  case,  it  is  quite  clear,  that  before  the  deed  in  ques- 
tion was  executed,  the  parties  fully  considered  on  what 

(a)  3  WiJ8.275.— -(6)  4Ca«p.  «2. (c)  4  Camp.  144. 

{d)  %  Barn.  &  Crew.  634. 
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1^4.^  terms  the  partnership  was  to  be  carried  on,  as  well  as  those 
Saltoun  by  which  the  grandfather  was  to  retire.  They  are  ex- 
HousTouir.  pressed  on  the  face  of  the  deed,  and  form  a  part  of  it,  and 
although  it  has  been  said  that  it  could  not  be  binding  on 
Houstoun,  to  the  extent  contended  for  by  the  plaintifis, 
as  he  was  only  interested  to  the  amount  of  one-third  in 
the  partnership  concern;  and  therefore,  that  he  could  not 
be  answerable  to  the  payment  of  the  whole  of  the  debts  of 
the  grandfather;  still  the  whole  object  of  the  deed  was  to 
regelate  and  arrange  all  the  transactions  between  the  two 
in-coming  partners,  as  well  as  to  provide  for  the  party  re- 
tiring; and  it  is  an  established. principle,  that  if  a  partner 
be  only  interested  in,  or  entitled  to  a  small  share  of  a 
partnership,  he  is  liable  to  bear  the  charges  of  the  concern 
with  all  the  other  partners,  and  to  the  full  extent  of  bis 
property.  On  the  whole,  therefore,  it  appears  by  the  pre- 
vious part  of  the  deed  of  Aprils  1808,  that  the  accounts  of 
the  grandfather  had  been  investigated;  that  the  whole  of  the 
debts  and  credits  were  to  be  received  and  paid  by  the  two 
in-coming  partners,  and  that  the  balance  which  far  exceeded 
the  debts,  should  be  accounted  for  and  paid  by  them  accord- 
ing to  the  stipulations  in  the  deed,  and  by  which  they  un- 
dertook to  pay  the  debts  of  the  party  retiring,  in  oonsi* 
deration  of  their  receiving  his  credits,  all  of  which  were 
assigned  to  them  by  the  deed;  and  as  the  defendant  Hcus* 
toun  has  not  paid  the  debts  according  to  his  engagement, 
it  is  quite  clear 'that  the  plaintiffs,  as  representatives  of 
Fraser  the  grandfather,  are  entitled  to  recover. 

Mr.  Serjeant  Toddy  in  reply.  The  cases  which  have 
been  cited  and  relied  on  for  the  plaintiffs,  will  not  impugn 
or  entrench  on  the  principle  on  which  the  present  question 
must  be  decided,  as  they  cannot  be  considered  as  bearingup- 
on  or  being  immediately  applicable  to  it.  In  HoUis  v.  Carr^ 
the  Court  considered  that,  from  the  whole  form  and  context 
of  the  deed,  it  was  intended  to  be  a  covenant;  and  it  must 
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be  admitted,  that  when  it  can  be  collected  that  it  is  the  ex-       si2^ 
press  object  of  a  deed  to  provide  for  a  particular  act  being      Saltouw 
done,  it  is  immaterial  in  what  part  of  it  such  an  object  can     Houitouv. 
be  found.  So,  in  Graves  r.  fFhite^  it  was  found  that  the  ob- 
ject of  the  deed  was  for  the  defendant  to  give  the  plaintiff 
lOOO/.  on  a  certain  event  taking  place.  In  Severn  v.  Clarke 
there  can  be  no  doubt  but  that  the  recital  formed  part  of  the 
instrument  itself,  for  taking  them  both  together,  it  was  the 
express  object  of  the  deed  to  secure  a  certain  interest  grow- 
ing out  of  the  estate.     The  Duke  of  St.  Albans  v.  EUis^ 
merely  goes  the  length  of  shewing  that  a  covenant  may 
be  founded  on  an  exception  in  a  lease;  and  the  case  of 
P(ni\fret  v.  Ricroft  established  the  same  principle,  pro- 
Tided  such  exception  related  to  the  object  of  the  deed. 
So,  in  Seddon  v.  Senaie^  where  a  person  conveyed  his  inter- 
est in  a  medicine  with  a  provision  respecting  a  part  of  the 
profits,  it  was  held  that  there  was  an  implied  covenant  on 
bis  part,  that  he  should  not  afterwards  sell  it.     With  re- 
spect to  the  word  demisi  having  been  held  to  amount  to  a 
covenant,  it  may  be  considered  in  the  present  as  well  as  in 
the  past  tense,  as  it  is  equivalent  to  saying  that  every  cir- 
cumstance being  known  to  the  lessor,  he  agrees  to  demise 
to  the  lessee  on  certain  terms  and  reservations  contain* 
ed  in  the  lease.     In  Pordage  v.  Cole^  it  was  expressly 
agreed  that  a  specific  sum  should  be  given  for  land  on  a 
certain  day;  that,  therefore,  amounted  to  a  covenant,  al- 
though  not  formally  expressed.     Barfoot  v.  Frestoeli^ 
cannot  be  considered  as  an  authority,  and  must  be  contrary 
to  law,  as  it  appears  to  have  been  an  action  of  covenant 
brought  by  the  plaintiff  who  was  no  party  to  th^  deed. 
With  respect  to  Lonsdale  v.  Lumley^  it  appears  that  by 
the  terms  of  the  agreement  as  to  the  mode  by  which  the 
partnership  was  dissolved,  it  was  expressed,  that  the  ba- 
lance was  to  be  considered  as  the  proper  debt  of  the  pur- 
chaser; that,  therefore,  could  only  have  been  done  by 
deed,  and  consequently,  could  not  be  made  the  subject 
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of  an  action  of  assumprit.  In  Brice  v.  CatTf  although 
there  are  no  words  which  expressly  purport  to  be  a  cove» 
nant,  yet,  as  the  object  of  the  deed  was,  that  the  party 
should  be  liable  for  the  payment  of  money,  it  wa»held 
that  covenant  might  be  maintained.  Here,  however,  it 
does  not  appear  from  any  of  the  recitals,  that  the  object  of 
the  deed  was  for  Houstotm  and  his  partner  to  provide  for 
the  debts  of  the  grandfather  individually  and  personally, 
nor  do  any  of  such  recitals  go  to  the  regulation  of  the  part* 
nership  between  them,  nor  can  they  be  connected  with  the 
subsequent  parts  of  the  deed,  so  as  to  constitute  a  part 
of  one  and  the  same  transaction.  The  debts  and  credits  of 
the  g^ndfather  might  not  be  confined  to  the  mercantile 
trade  or  business  which  he  had  formerly  carried  on,  and 
there  is  nothing  on  the  face  of  the  instrument  declared  on 
to  shew,  that  there  might  not  have  been  a  separate  and 
independent  agreement,  and  even  an  agreement  by  parol 
would  satisfy  the  terms  of  the  recitals,  as  they  formed  no 
operative  part  of  the  deed;  and  tbe  case  of .Xocon  v. 
3fertin9f  ia  decisive  to  shew  that  a  recital  in  a  deed  may 
be  used  for  the  purpose  of  explaining  a  doubt,  but  has  no 
express  or  definite  operation  as  to  the  subject  matter  of 
the  deed  itself. 

Lord  Chief  Justice  Gippord. This  is  an  action  of  co- 
venant brought  by  tbe  executrix  and  executors  of  Simon 
JFraser  the  elder,  against  the  representatives  of  James 
Henry  Houstoun.  The  declaration,  after  setting  out  an 
indenture  between  Simon  Fraser^  Esq.  of  the  first,  the 
Honourable  Simon  JFraser^  grandson  of  tbe  first  named 
Simofi  FraseVf  of  the  second,  and  James  Hetiry  Houstowa, 
of  the  third  part,  (all  of  which  parties  are  now  deceased), 
states  a  covenant  by  which  Simon  Fraserthe  grandson,  and 
Jamei  Henry  Hotuttoun^  did  for  themselves,  their  executors 
and  administrators,  covenant,  promise  and  ^ree  to  and  with 
the  said  51991071  Fraser  the  grandfather,  amongst  other 
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things  in  manner  following,  that  is  to  say,  that  the  whole       -l^f^- 
of  the  debts  and  credits  of  the  said  Simon  Fraser  the       SAiToyw 
grandfather,  should  be  received  and  paid  by  them,  the     HoutTouw. 
said  iStmoit  Fraser  the  grandson,  and  James  Henry  Hims^ 
touH;  and  assigned  for  breach,  that  neither  they  in  their  re- 
spective life-times,  nor  the  defendants  as  their  representa- 
tives since,  had  paid  the  debts  of  Simtm  Fraser  the  grand- 
fiitfaen    The  second  count  varies  from  the  first  only  by  set- 
ting oat  a  deed  of  assignment,  by  which  Simon  Fraser  the 
grandfether  assigned  all  debts  due  to  him  to  Simon  Fraser 
the  grandson  and  James  Henry  Honstoun.    There  is  also 
a  third  count,  which  varies  but  little  from  the  two  former.  To 
this  declaration^  the  defendants  having  craved  oyer  of  both 
indentures,  (the  whole  of  which  were  set  out),  demurred  ge- 
nerally, and  the  plaintiffs  joined  in  demurrer;  and  the  ques- 
tion for^he  opinion  of  the  Court  now  is,  whether,  from  the 
whole  of  the  instrument  as  first  set  out,  and  on  which  the 
present  action  is  founded,  it  can  be  collected  that  there 
was  a  covenant  entered  into  on  the  part  of  Simon  Fraser 
the  grandson,  and  James  Henry  Houstoun^  as  alleged  in 
the  declaration,  and  with  which  they  are  charged?  It  has 
been  admitted,  in  the  course  of  the  argument,  that  it  is  not 
necessary,  in  order  to  constitute  a  covenant,  the  word  co- 
venant should  occur  or  be  expressly  made  use  of  in  the 
deed.    It  is  sufficient  if  it  appears  from  the  whole  of  the 
instrument,  or  can  in  terms  be  collected,  that  there  is  an  in- 
tention of  the  parties  that  such  a  covenant  shall  exist,  and 
if  it  were  necessary  to  refer  to  authorities  in  support  of  so 
clear  a  position,  I  need  only  mention  Sievinson*s  case  (a), 
where,  in  an  action  of  debt  on  bond,  the  condition  was,  that 
whereas  the  plaintiff  had  covenanted  with  the  defendant 
that  it  should  be  lawful  for  the  defendant  to  cut  down  wood 
for  fire-bote,  and  hedge-bote,  without  making  any  waste 
or  cutting  more  than  was  necessary ; ''  and  the  breach  as- 

(a)  1  Leon.  S24.    12  East,  182  n. 
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signed  was,  that  tbe  defendant  had  committed  waste  in  ftll* 
ing  wood,  &c.  and  the  condition  of  the  bond  was  to  perform 
all  covenants  and  agreements,  and  exception  was  taken, 
because  the  condition  ought  only  to  extend  to  covenants  to 
be  performed  on  the  part  of  the  lessee; — yet  the  excep- 
tion was  not  allowed,  as  it  appeared  from  the  whole  of  the 
instrument  that  Jt  was  the  agreement  o{  the  lessee,  although 
it  was  the  covenant  of  the  lessor.    There  are  several  other 
cases  in  which  thesame  doctrine  has  been  laid  down  ;  and  par- 
ticulary  in  Hollis  y.  CVirr  (a),' where  Lord  Chancellor  Fimek 
said,*'  there  are  many  cases  where  words  will  make  a  covenant 
because  of  the  agreement,  when  the  general  words  of  'co- 
venant,' *  grant,'  &c.  are  wanting,  as  'yielding  and  paying' 
will  make  a  covenant.'     There,  in  articles  of  agreement  re- 
citing an  intended  marriage,  it  was  covenanted  that,  in 
consideration  of  the  lady's  portion,  a  jointure  should  be  set- 
tled on  her,  and  the  conclusion  was  in  these  words,  ''and 
it  is  hereby  agreed,  that  a  fine  shall  be  levied  to  secure  the 
payment  of  the  said  portion,"  and  it  was  held,  that  these 
words  created  a  covenant  to  levy  a  fine,  for  that  wherever 
there  is  an  agreement  under  hand  and  seal,  covenant  lies.  In 
order  therefore  to  come  to  a  direct  decision  on  the  present 
question,  we  must  look  with  the  greatest  accuracy  at  the 
instrument  before  us,  to  ascertain  distinctly  the  nature  of 
the  real  contnict  between  the  parties,  as  well  as  the  in- 
tention and  object  they  had  in  view.     It  appears  that  tbe 
business  of  a  general  merchant  had  been  carried  on  to  t 
considerable  extent  by  Simon  Fraser  the  g^ndfather^  and 
the  deed  in  question  was  entered  into  by  him,  of  the  firrt 
part.  The  Honourable  Simon  Fraser  his  grandson,  of  tbe 
second,  and  James  Henry  Houstoun^  of  the  third  part;  and 
in  which  it  is  recited  that  the  grandfather  had  for  sevenl 
years  past  carried  on  the  business  of  a  general  merchant, 
and  that  it  was  agreed  between  him,  the  grandson,  and 


(a)  3  Mod,  92« 
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HeuMtotM^  thai  the  former  should  retire,  and  that  the  two  1824. 
latter  should  carry  on  the  business  as  co-partners,  for  the  Salto^k 
space  of  ten  years,  to  commence  and  be  computed  from 
tbe  day  of  the  date  of  the  deed,  and  that  the  capital  of  the 
said  co-partnership  should  consist  of  the  principal  sum  of 
96fi00l.^  of  which  24,000/.  was  to  be  advanced  by  the 
grandfather,  as  the  proportion  of  Simon  JFreiser  the  grand- 
son; and  the  sum  of  12,000/.  was  to  be  advanced  by  James 
Henry  Housioun  as  his  proportion  :..and  it  was  agreed 
thi^t  the  whole  of  the  capital  of  the  co-partnership  should  re- 
main in  the  said  business,  and  that  neither  of  tbe  co-partners 
should  at  any  time  during  the  term  of  the  co-partnership, 
be  at  liberty  to  draw  any  part  or  portion  thereof.— .Then 
comes  that  part  of  the  deed  on  which  the  present  question 
arises,  and  which  is  as  follows  :.-**  And  whereas  an  account 
of  all  the  debts  and  credits  of  Simon  Eraser  the  grandfa- 
ther, in  his  business  of  a  general  merchant,  hath  been  this 
day  taken,  and  the  balance  in  his  favour  amounts  to  the  sum 
of  38^033/.  3«.  5</.  :^that  sum,  therefore,  was  admitted  to 
be  the  balance  due  to  him,  on  a  supposition  that  all  the  debts 
and  credits  were  good),  ^^  and  whereas  it  hath  been  agreed  by 
and  between  Simon  Fraser  the  grandfather,  Simon  Eraser 
the  grandson,  and  James  Henry  Houstotm^  that  the  whole 
of  the  said  debts  and  credits  of  the  said  Simon  Eraser  the 
grrandfather,  shall  be  received  and  paid  by  Simon  Eraser 
the  grandson  and  James  Henry  Houstoun,  and  that  the  ba- 
lance of  38,033/.  3s.  bd.  shall  be  accounted  for  and  paid  by 
them  in  manner  hereinafter  mentioned ;  and  that  for  the  bet- 
ter enabling  them  to  call  in,  collect,  and  receive  such  credits, 
the  said  Simon  Eraser  the  grandfather,  by  an  indenture  of 
assignment,  bearing  even  date  with  the  then  reciting  in- 
denture, assigned  the  same  to  Simon  Eraser  the  grandson, 
and  HousionnJ^*  This  deed  of  assignment  is  set  out  in 
the  second  count  of  the  declaration,  and  appears  to  be  a 
deed  of  transfer  from  Eraser  the  grandfather  to  Eraser 
the  grandson  and  James  Henry  Houstoun^  of  all  debts 
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J 824*  due  to  Fraser^  the  grandfather;  and  there  is  also  a  power 
Saltovn  contained  therein,  constituting  them  his  attornies,  and  eiu 
abling  them  to  recover  such  debts. ^.The  indenture  on 
which  the  present  question  arises,  then  witnessed,  <*  tliat 
it  was  thereby  agreed  by  and  between  Simon  JFraser 
the  grandfather,  Simon  JFraser  the  grandson,  and  James 
Henri/  Houstoun^  that  in  consideration  of  the  sum  of 
12,000/.  unto  him  Simon  Fraser  the  grandfather,  in 
hand  paid  by  James  Henry  Houstoun^  as  his  share  of  th« 
capital,  and  for  raising  24,000/.,  the  proportion  of  Si^ 
mon  Fraser  the  grandson,  of  such  capital,  the  sum  of 
36,000/.  part  of  the  sum  of  38,033/.  Ss.  bd.  the  balance  of 
the  debts  and  credits  of  Simon  Fraser  the  gran4father, 
should  be  retained  and  kept  by  them,  Simon  Fraser  the 
grandson,  and  James  Henry  Houstoun^  as  tbeir  capital  or 
joint  stock,  and  should  belong  to  them  in  the  following 
proportions,  (that  is  to  say),  24,000/.  part  thereof,  to  Sinum 
Fraser  the  grandson,  and  12,000/.  the  residue  thereof,.to 
James  Henry  Hotistoun;  and  it  was  also  further  agreed 
between  Simon  Fraser  the  grandfather,  Simon  Fraser  the 
grandson,  and  James  Henry  Housioun^  that  2033/.  3s^6d, 
being  the  remainder  of  the  balance  of  the  debts  and  creditt 
of  Simon  Fraser  the  grandfather,  should  be  paid  by  Si' 
mon  Fraser  the  grandson,  and  James  Henry  Housiowh 
unto  Simon  Fraser  the  grandfather,  his  executors,  adminis- 
trators, or  assigns,  by  equal  instalments  at  the  end  of  6, 
12, 18,  and  24  months  from  the  date  of  the  said  indentare, 
but  without  interest;  and  it  was  thereby  further  agreed 
and  declared  between  the  parties  thereto,  that  in  case  any 
of  the  debts  so  assigned  to  Simon  Fraser  the  grandson, 
and  James  Henry  Houstoun,  by  Simon  Fraser  the  grand- 
father, should  thereafter  prove  bad  and  not  recoverable,  the 
loss  should  be  borne  by  Simon  Fraser  the  grandson^  and 
James  Henry  Houstoun, The  deed  then  contains  a  va- 
riety of  provisions,  which  do  not  bear  on  the  present  ques- 
tion, as  they  relate  to  the  manner  in  which  the  business 
was  to  be  carried  on  as  between  the  two  in-coming  partners. 
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Now,  what  was  the  object  which  the  parties  had  in  view 

atthe  time  of  executing  this  instrument?  It  appears  clearly 
to  be  this,  that  Fraser  the  grandfather,  who  was  about  to     Houstouit. 
retire  from  business,  was  willing  to  relinquish  it  to  his 
grandson  and  Housioun,  without  any  compensation  what- 
ever; and,  for  that  purpose,  an  account  was  taken  of  all 
die  debts  and  credits,  and,  on  a  balance  being  struck,  it 
waft  found  that  the  sum  of  38,000/.  was  due  and  belonging 
to  bim*    He  therefore,  in  effect,  assigned  to  his  grandson 
and  Homtann  the  whole  of  this  business  or  concern,  on 
their  taking  the  credits  and  bearing  the  burden  of  the 
debts,  and  accounting  to  him  for  the  whole,  in  the  man« 
ner  pdlnt^  out  by  the  deed,  and  by  which  Hovstoun 
was  to  advance  12,000/.  towards  the  capital  to  be  employ- 
ed in  carrying  on  the  business ;  and  24,000/.,  out  of  the  ba- 
lance due  to  the  grandfather,  was  to  remain  in  the  concern 
as  the  portion  of  the  grandson,  or  as  his  share  of  the  capital 
of  the  co-partnership,  and  the  balance  of  2033/.  3^.  5c/«  was 
to  be  paid  to  the  grandfather  by  certain  instalments :  and  as 
many  of  the  credits  might  turn  out  to  be  unproductive,  there 
in  an  express  provision,  that  the  loss,  (if  any),  should  fall  on 
the  two  in-coming  partners,  that  is,  that  it  should  come  into 
the  general  account  of  the  trade,  as  if  the  grandfather  had 
notrethred,  and  that  such  balance  should  be  accounted  for 
and  paid  to  him.     It  is  not  at  all  unreasonable,  that  after 
the  grandfather  had  assigned  all  the  credits  of  the  con- 
cern to  them,  or  the  funds  from  which  they  were  to  be  paid, 
that  they  should  take  on  themselves  the  discharge  and 
payment  of  all  the  debts  he  then  owed.     But  whether 
it  were  unreasonable  or  not,  does  not  appear  to  be  mate- 
rial to  the  present  question,  as  they  took  it  upon  themselves 
to  do  so  by  an  express  provision,  and  not  under  a  mere 
recital,  as  it  has  been  contended  for  on  the  part  of  the  de- 
fendants.   What  is  this  supposed  recital?  It  has  been  said, 
that  it  is  a  recital,  because  it  begins  by  the  word  ^*  where- 
as;" but  it  is  expressly  stated  in  the  deed,  that  **it  has  been 
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1824.  agreed  between  the  grandfather,  the  grandson,  and  HaiU' 
Saltovw  toun;  that  the  whole  oF  the  debts  and  credits  of  the  former 
should  be  received  and  paid  by  the  two  latter :"  and  there  is 
an  express  agreement  or*  covenant  by  them  to  pay  the 
grandfather  the  balance  of  2033/.  Ss.  bd.  This,  therefore, 
clearly  amounts  to  a  covenant,  that  they  shall  receive  the 
credits  on  the  one  hand,  and  pay  the  debts  on  the  other.  It 
has  been  ingeniously  argued  for  the  defendants,  that  al« 
though  it  may  be  true  that  this  might  operate  as  an  agpree- 
ment,  yet  that  it  is  a  mere  recital  of  a  separate  parol  agree- 
ment, or,  in  other  terms,  that  it  is  a  recital  of  an  agpreement 
not  contained  ih  this  instrument;  and  that  although  it  might 
perhaps  furnish  evidence  in  support  of  an  action  of  assumj^ 
sitf  or  evidence  of  a  separate  contract,  according  to  the 
terms  of  which  it  had  been  previously  agreed  that  the  debts 
should  be  paid,  yet  that  it  does  not  amount  to  any  stipulation 
by  which  Houstoun  rendered  himself  liable  to  the  payment 
of  the  debts  of  Fraser  the  grandfather,  under  this  deed. 
But  it  is  expressly  stated  therein,  that  the  whole  of  the 
debts  and  credits  shall  be  received  and  paid.  The  Court, 
however,  must  look  at  the  whole  of  the  instrument  taken 
collectively,  in  order  to  ascertain  the  intention  of  the  par- 
ties, and  if  they  find  it  contains  a  clear  agreement  to  do  a 
certain  act,  in  whatever  terms  that  agreement  is  expressed, 
whether  by  recital,  provision,  exception,  or  otherwise, 
stilly  it  is  clear  that  an  action  of  covenant  may  be  main- 
tained. Here,  therefore,  on  looking  at  the  whole  of  the 
deed,  considering  its  terms  and  provisions,  the  nature 
of  the  subject  matter,  as  well  as  the  relative  situations  of 
the  parties,  and  the  purport  of  the  contract  between  them, 
I  am  of  opinion,  that  takmg  the  recitals  as  connected  wiA 
the  body  of  the  deed,  there  is  sufficient  to  amount  to  a  co* 
venant  by  the  in-coming  partners  to  pay  the  debts  and  cre- 
dits of  Fraser  the  g^ndfather  at  the  time  of  his  retiring^ 
as  stated  in  the  declaration ;  and,  copsequently,  that  the 
plamtifTs  are  entitled  to  recover. 
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Mr.  Justice  Park._  After  the  very  luminous  expositiou 
of  this  deed  by  my  Lord  Chief  Justice,  it  would  be  an  idle 
waste  of  time  for  me  to  add  much  on  the  subject.  It  has  HoutTouN. 
been  agreed  in  the  course  of  the  argument,  that  where  (he 
intention  of  the  parties  is  clear,  a  covenant  may  be  collect- 
ed from  any  part  of  a  deed,  and  that  it  is  not  necessary 
that  the  word  ** covenant^*  should  be  contained  therein,  and 
that  wherever  there  is  an  agreement  under  hand  and  seal, 
an  action  of  covenant  may  be  maintained.  There  can  be  no 
doubt  but  that  it  was  the  intention  of  the  parties  when 
the  deed  was  entered  into,  that  Simon  Fraser  the  grand- 
son and  James  Henry  Houstoun  should  pay  the  debts 
of  Simon  Fraser  the  grandfather.  The  words  in  that 
iDstmment  are,  *'and  whereas  an  account  of  all  the  debts 
and  Credits  of  Simon  Fraser  the  grandfather,  in  his  said 
trade  or  business  of  a  general  merchant,  hath  been  this 
day  taken,''  (so  that  at  the  time  this  deed  was  executed 
it  appears  that  an  account  had  been  taken).  '<  And  where* 
as  it  has  been  agreed  by  and  between  the  said  Simon 
Fraser  the  grandfather,  Simon  Fraser  the  grandson,  and 
James  Henry  Houslouny  that  the  whole  of  the  said  debts 
and  credits  of  the  said  iSVmo/t /^ra/rer  the  grandfather,  shall 
be  received  and  paid  by  Simon  Fraser  the  grandson,  and 

James  Henry  Houstoun.** ^Now,  if  the  same  construction 

be  not  put  on  those  words  as  has  been  done  by  my  Lord 
Chief  Justice,  this  consequence  would  necessarily  follow, 
viz,  that  the  two  in-coming  partners  might  receive  all  the 
credits  of /^ras^r  the  grandfather;  and  yet  afterwards  say, 
that  there  was  no  consideration  moving  from  them  for  such 
a  benefit,  nor  were  they  under  any  obligation  to  pay  his 
debts.  ^With  respect  to  the  argument,  that  it  would  be  a 
hardship  on  Houstoun^  who  is  only  interested  to  the  extent 
of  one-third,  if  he  should  be  liable  to  all  the  debts  of  the 
grandfather,  contracted  previously  to  his  becoming  a  part- 
ner, yet  that  might  be  urged  in  every  case  of  partnership. 
If  a  partner  is  only  interested  to  the  extent  of  one  hun- 
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18«4.  dredth  share  of  the' partnership  concern,  he  is  still  liable 
sl^^v  for  the  whole  of  the  debts.  Great  weight  is  due  to  the  ar- 
gument for  the  plaintiffs,  that  the  question  as  to  the  pro- 
portions, is  not  to  be  looked  at  with  reference  to  the  rela- 
tive situations  of  the  two  in-coming  partners,  which  was  a 
mere  matter  of  arrangement  between  themselves,  and  with 
which  the  grandfather,  on  retiring  from  the  concern,  had 
nothing  whatever  to  do. 

Mr.  Justice  Burrough. It  is  quite  obvious  that  the 

ag^ement,  whatever  it  was,  which  appears  on  the  face  of 
this  deed,  was  entered  into  after  the  account  of  the  con- 
cerns of  Simon  Fraser  the  grandfather  had  been  taken. 
Why  then  are  we  to  presume  that  there  was  a  separate  and 
independent  agreement  unconnected  with  the  deedt  'It 
appears  to  me  to  be  clear  that  the  deed  must  be  consider- 
ed as  the  attestation  of  the  agreement,  or  final  arrangement 
between  the  parties.  The  whole  was  one  transaction,  at- 
tested by  the  parties  at  the  time  of  execution,  and  it  can- 
not be  considered  for  a  moment  that  they  intended  to  ad 
on  an  agreement  dehors  that  deed.  When  the  debts  and 
credits  were  ascertained,  the  parties  intended  to  consider 
them  as  the  material  part  of  the  transaction,  and  they 
were  to  be  taken  as  the  foundation  of  the  whole  of  the 
deed;  there  can  consequently  be  no  reason  to  presume 
but  that  the  account  of  the  concerns  of  the  grandfather 
had  been  taken  and  ascertained  at  the  time  of  the  execu- 
tion of  the  instrument  in  question.  It  was,  therefore,  not  a 
recital  of  any  previous  or  independent  agreement,  but  form- 
ed part  of  one  and  the  same  transaction,  and  was  equally 
binding  on  the  parties  as  the  subsequent  parts  of  the  deed. 

Judgment  for  the  plaintiffi. 


.  < 
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1824. 

TiPTON  V.  Meeke.  ^r^^^i 

Feb,  6th, 

JL  HIS  was  an  action  of  trover  broufiffat  airainst  the  de-  Wherethe 

fendant  as  messenger  under  a  commission  of  bankruptcy,  ecTaruic^for^' 

in  order  to  try  the  validity  of  a  commission  which  had  new  trial,  but 

been  issued  against  the  plaintiff.  carry  the  cause 

At  the  trial,  before  Mr.  Baron  Garrow,  at  Gloucester,  at  ^o''"  ^o'  »"« 

.  tbaa  four 

^e  Spring  Assizes,  1819,  the  jury  found  a  verdict  for  the  terms,  the 
defendant;  and  in  the  Easter  Term  following,  the  plaintiff  no^disTh^/'l 
obtained  a  rule  to  shew  cause  why  it  should  not  be  set  '^e  rule  on 

...  .  .  ,  ,  «     /.  .  motion,  unless 

aside  and  a  new  trial  granted,  on  the  ground  of  surprise;  a  term's  notice 
and  that  the  only  evidence  of  an  act  of  bankruptcy,  was  a  ?^  !"*^^  motiou 

•^  ^       ^  ■      "^  had  been  pre- 

confidential  communication  made  by  him  to  his  attorney';  tIousIj  giTen. 
andofr  producing  satisfactory  affidavits  in  support  of  that 
fact,  the  rule  was  afterwards  made  absolute. 

Mr.  Serjeant  Pell  now  applied  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  that  rule  should  not  be  dis- 
charged, on  affidavits,  which  stated  that  the  plaintiff  had 
not  yet  taken  the  cause  down  to  be  rc-tried,  and  that  the 
defendant  had  not  gone  down  to  trial  by  proviso^  as  since 
the  rule  for  the  new  trial  had  been  made  absolute,  the 
plaintiff  had  entered  into  an  arrangement  with  his  credi- 
tors, for  the  purpose  of  superseding  the  commission. 

But  it  appearing  that  a  term's  notice  of  this  motion  had 
not  been  given  to  the  plaintiff,  which  the  Court  held  was 
absolutely  necessary,  as  no  proceedings  had  been  taken 
in  the  cause  for  more  than  four  terms  exclusively—. 

The  learned  Serjeant  took  nothing  by  his  motion  (a). 

(a)  See  2  Tidd,  7lh  edit.  707. 
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1824* 


Friday, 
F€b.  Qtk. 

Where  the 
plaintiff  exe- 
cuted a  deed 
of  coropusitioi^y 
which  contain- 
ed a  prorito, 
that  in  case 
all  the  creditort 
did  not  accede 
to  the  terms 
therein  pro- 
posed, and  ex- 
ecute the  deed 
within  a  cer- 
tain time  from 
the  date  there- 
of, it  was 
to  he  Toid ; 
and  one  of  the 
creditors  af- 
terwards re- 
ceived from 
the  defendant 
a  sum  in  full 
satisfaction  of 
his  demand, 
without  acced- 
ing to  the  pro- 
posed arrange- 
ment or  execut- 
ing  the  deed: — 
Held,  that  this 
was  a  fraud  on 
the  general 
creditors,  and 
did  not  pre- 
rcnt  the  plain- 
tiff from  reco- 
rering  his  orig- 
inal demand, 
although  he 
had  executed 
the  deed. 


Spooner  v.  Whiston. 

JL  HIS  was  an  action  brought  by  the  plaintiflT  as  the  hold* 
er,  against  the  defendant  as  the  acceptor  of  a  bill  of  ex- 
change for  700/. 

At  the  trial,  before  Lord  Chief  Justice  Gifford^  at  Guild- 
hally  at  the  first  Sittings  in  this  Term,  the  acceptance  was 
admitted;  but  the  defence  rested  on  a  deed  of  compositioDf 
which  had  been  entered  into  between  the  defendant  and 
his  creditors,  and  which  the  plaintiff  had  signed,  and 
by  which  he  and  the  other  creditors  had  agreed  to  accept 
a  certain  sum  in  lieu  of  their  respective  debts,  according 

to  the  provisions  contained  in  the  deed. ^On  its  prodac- 

tion,  after  reciting  that  the  defendant  had  previously  agreed 
to  pay  his  creditors  7s.  6d.  in  the  pound,  which  he  could 
not  accomplish;  it  was  provided,  that  such  agreement 
should  be  abandoned,  and  that  a  person,  by  the  name  of 
fFilkifison^  should  assign  to  the  defendant  his  share  in  a 
certain  partnership,  and  that  the  partnership  deeds  should 
be  delivered  up  as  a  security,  until  1000/.  was  obtained 
from  the  partnership  estate  and  effects,  which,  on  being 
received,  was  to  be  divided  equally  amongst  all  the  credit- 
ors of  the  defendant,  without  any  respect  to  priority  of  claim. 
The  deed  also  contained  a  proviso,  that  if  the  defendant 
and  Wilkinson  did  not  provide  that  sum,  or  in  case  all  the 
creditors  did  not,  within  three  mouths  from  the  date  of  the 
indenture,  accede  to  the  arrangement  therein  proposed, 
and  execute  the  deed,  it  was  to  be  null  and  void,  and  tlie 
above  sum  of  1000/.  paid  back  to  the  credit  of  Wilkinson*t 
estate.  It  appeared,  that  five  of  the  creditors  had  not  ei- 
ecuted  the  deed,  although  two  of  them  had  received  a  di- 
vidend according  to  the  terms  therein  contained,  and  two 
others  had  procured  bills  of  exchange  to  the  amount  of 
their  dividend,  and  the  fifth  was  the  defendant's  brother, 
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and  not  a  general  creditor.  It  turned  oat,  howeFer,  that  ^1^^ 
a|K>ther  creditor  who  claimed  a  debt  of  from  60/.  to  60/. 
from  the  defendant,  had  received  the  sum  of  40/.  in  full 
payment  of  such  demand,  after  this  arrangement  had  been 
entered  into,  and  to  which  he  refused  to  accede,  or  execute 
the  deed,  and  that  such  sum  was  received  by  him  without 
the  knowledge  of  the  other  creditors.  His  Lordship  be* 
iDg  of  opinion,  that  this  was  a  fraud  on  the  general  credit- 
ors, as  the  manifest  intent  of  the  deed  was,  that  all  should 
share  in  pari  passu^  and  as  one  of  such  creditors  had  not 
executed  it  or  agreed  to  come  in  under  the  arrangement 
therein  proposed,  but  accepted  a  sum  in  discharge  of  his 
demand  on  the  defendant,  the  deed  could  not  be  set  up  as 
against  the  plaintiff's  demand,  although  he  had  executed 
it ;  or  that,  at  all  events,  it  was  void  as  against  all  those 
who  had  not:  and  the  Jury  accordingly  found  a  verdict 
for  the  plaintiff. 

Mr.  Serjeant  Tadtfy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted ; 
and  submitted,  that  although  the  defendant  might,  under 
the  circumstanees,  have  no  valid  defence  at  law,  yet  he  was 
clearly  entitled  to  relief  in  equity,  the  plaintiff  having  ex- 
ecuted the  deed,  and  thereby  consented  to  accept  of  the 
terms  therein  contained,  and  although  the  deed  might  not 
have  been  executed  by  some  of  the  creditors,  still,  if  they  had 
accepted  any  benefit  under  it,  they  would  be  equally  bound 
as  if  they  had  signed  it ;  as  in  Jolly  v.  Wallis  (a),  where  a 
clause  was  introduced  into  a  composition  deed  for  making 
it  void,  unless  all  the  creditors  executed  it;  it  was  held, 
that  it  was  not  invalidated  by  the  nou-execution  of  a  cre« 
ditor  who  accepted  an  instalment  under  it:  and  Lord 
Kenyan  there  said  (6),  '*  if  the  creditors  have  all  come  in 
and  taken  the  security  proposed  by  the  agreement  for  the 

(a)  3  E»p.  Rep.  ^SIH, (b)  Id,  «S|. 
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compositioUy  thougli  they  bave  not  actually  signed  it,  I 
shall  hold  that  they  have  acquiesced  in  the  compoakioii, 
WhiVton.  ^"^  consented  to  come  in  under  it/'  So,  ia  Sadler  w. 
Jackson(a)^  it  was  held,  that  if  creditors  act  under  a  oom- 
position,  they  are  as  much  bound  by  it,  as  if  ibey  had 
signed  the  composition  deed  ;^  and  in  Spottiswooie  ?• 
Stockdale(b\  it  was  decided,  that  a  deed  of  compositioa 
not  signed  by  all  the  creditors  within  the  time  stated  in 
it,  although  void  at  law,  yet  that  if  the  creditors  who  htd 
not  signed,  acted  under  it,  it  was  good  in  equity.  Shs 
here,  the  creditors  who  had  not  executed  the  deed,  either 
received  a  dividend  under  it,  or  procured  bills  of  exchangs  < 
for  its  amount,  according  to  the  stipulations  contained  in^ 
the  deed. 

Lord  Chief  Justice  Gifpord. — Although  I  am  extreme- 
ly anxious  that  any  opinion  I  may  have  pronounced  at- 
JSTisi  Prius  should  be  re»considered  by  the  Court,  I  still 
think,  that  the  view  I  took  of  this  case  at  the  trial  was 
correct;  and  I  now  see  no  reason  to  come  to  a  different' 
conclusion.  The  defendant,  by  the  terms  of  the  composi- 
tion deed,  agreed  that  the  sum  of  1000/.  to  be  obtained 
from  Wilkinson^s  entaief  should  be  divided  amongst  aH 
his  creditors  in  satisfaction  of  their  debts,  without  any 
priority  or  preference.  This  shews  that  all  the  creditors 
were  to  share  equally  in  the  distribution  of  that  sum;  and 
it  was  further  provided,  that  in  case  they  did  not  i^II  ac- 
cede to  the  terms  therein  proposed,  and  execute  the  deed 
within  three  months  from  the  time  of  its  date,  it  should  be 
null  and  void.  It  was  contended,  that  although  all  the 
creditors  had  not  executed  the  deed,  yet  as  they  had 
agreed  to  accept  the  composition'  by  coming  in  under  it, 
they  were  barred  from  disputing  it ;  but,  it  appeared  that 
a  creditor  whose  debt  was  enumerated  in  a  schedule  an- 

(a)  Id  Vcs.  b% {b)  Cooper,  102. 
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aexed  to  the  deed,  and  who  had  refused  to  executo  if»  al-  1884. 
though  most  of  the  Others  had  signed,  received  the  sum  Spoonib 
of  40/.  in  full  of  his  demand,  and  thereby  relinquished  all 
further  claim  as  against  the  defendant,  without  coming 
into  the  arrangrement  made  with  the  general  creditors  un- 
der the  teroHkof  the  deed.  I  was  of  opinion,  that  this  was 
afiraud  on  them;  and  consequently,  that  the  deed  fur- 
nished no  answer  to  the  plaintifTs  demand,  although 
he  had  signed  it;  and  more  particularly  so,  as  it  con* 
tained  a  provision,  that  if  all  the  creditors  did  not  come  in 
and  execute  the  instrument,  it  was  to  be  null  and  void. 
Although  two  of  those  creditors  who  had  not  executed, 
had  not  actually  received  a  composition  according  to  the 
terms  of  the  deed,  still  they  had  obtained  securities  to 
the  amount  of  their  dividend  under  such  composition,  af- 
ter the  deed  had  been  executed  by  the  other  creditors; 
they  might,  therefore,  perhaps  be  estopped  from  disputing 
its  validity,  but  as  one  of  the  creditors  accepted  a  sum  in 
fiill  satisfaction  of  his  demand,  without  coming  in  under 
the  deed,  or  acceding  to  the  terms  therein  proposed,  and 
without  the  knowledge  or  assent  of  the  general  creditors; 
I  thought  it  was  so  far  a  fraud  as  to  vitiate  the  instrument 
altogether,  and  I  therefore  very  much  doubt,  whether  un- 
der the  circumstances,  the  defendant  will  be  entitled  to  any 
relief  in  equity. 

Mr.  Justice  Park. — I  am  of  opinion,  that  the  view  my 
Lord  Chief  Justice  took  of  this  case  at  the  trial,  was  per* 
fectly  correct.  It  is  unnecessary  to  advert  to  any  decid- 
ed  cases,  as  here  there  was  a  clear  fraud  on  the  general 
creditors,  as  one  of  them  not  only  refused  tocome  in  under 
the  deed,  but  actually  received  a  certain  sum  from  the  de- 
fendant in  full  of  all  demands,  after  the  deed  had  been 
executed  by  several  of  the  other  creditors.  The  princi- 
ples which  have  been  established  in  the  cases  which  have 
been  cited,  do  not  appear  to  me  to  be  applicable  to  the 
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present,  as  they  turned  on  the  point  that  all  the  creditor* 
had  acted  under  the  composition,  or  acceded  to  the  ar- 
rangement therein  proposed. 

Mr.  Justice  Burrough. — By  the  terms  of  this  deed 
all  the  defendant's  creditors  should  have  #ither  signed 
it,  or  acquiesced  with  the  terms  therein  contained,  and  it 
appears,  that  one  of  them,  instead  of  so  doing,  received  a 
certain  sum  of  money  in  satisfaction  of  his  demandon^e  de- 
fendant, without  coming  in  or  even  referring  to  the  terms  of 
the  deed.  This  was  clearly  a  fraud  on  the  general  credi- 
tors, and  therefore,  there  is  no  pretence  or  colour  for  say- 
ing, that  the  plaintiff  is  bound  by  the  terms  of  the  deed, 
although  he  had  executed  it,  by  which  he  merely  agreed 
to  put  himself  on  the  same  footing  with  all  the  other 

creditors. 

Rule  refused. 


Friday^ 
Feb.  6th. 


Prior  v»  The  Duke  of  Buckingham. 


The  Court      M.  HIS  was  an  action  of  replevin,  in  which  there  were  se- 
allowed  sc^       yg^al  avowries  and  pleas  in  bar,  and  on  which  issue  bid 

veral   arow-        i_  .    . 

ries  in  lepierin  been  joined  previously  to  the  last  Trinity  Terra.    A  no- 

&^lSte^Tng1he  ^'^^  ^^  ^"^'  ''«^  *>««»  ff'^^u  for  the  last  Summer  As- 
name  and  sizes,  ou  the  11th  July^  1823,  and  countermanded  on  tbe 
the/octatn^,  18th,  and  no  further  proceedings  were  taken  until  the 
hSwr^io^have  ^^  of  January  last,  when  Mr.  Serjeant  Peake  obtained 
been  for  a  year  ^  cule  titsi  to  amend  the  several  avowries  as  pleaded  by 
Tint  and*^^  ^^^  defendant;  ^rst,  by  altering  the  names  of  a  farm  and 
also bjr adding  close,  throughout  the  whole  of  the  avowries;  secomlfyf 
varying  the''  ^7  making  an  alteration  as  to  the  amount  of  the  rent,  and 
amount  of  the    also  by  Stating  the  holdinir  to  have  been  for  a  year,  i«- 

rent;  although     ^i/.i,-  iwi- 

issue  had  been  ^teud  Of  half  a  year;  MfVai^,  by  inserting  Certain  exceptioos 

joined  and  no- 
tice of  trial 

given  and  countc(||ianded,  and  more  than  tito  terms  iiad  elapsed  previously  to  the  applicaiiM 
for  the  amendment. 
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and  reservations  id  the  several  demises  as  laid  in  the        }^^^' 
avowries ;  and  lastly,  by  addingseveral  new  avowries  vary-       Priob 
iog  the  amount  of  the  rent.    He  founded  his  motion  on  an       j}^}^^  of 
affidavit,  which  stated  that  the  plaintiff  held  two  different  Buchmoham. 
farms  under  the  defendant;  that  alterations  and  reduc- 
tions bad  been  made  in  the  rents,  and  that  in  some  of  the 
avowries  the  farms  had  been  improperly  described.    The 
learned  Serjeant  submitted,,  that  as  a  declaration  might 
be  amended  under  similar  circumstances,  it  would  apply 
equally  to  the  case  of  an  avowry,  and  he  relied  on  Dry  den 
V.  LmujUy  (a),  where  the  defendant  having  avowed  for  a 
quit  rent,  was  allowed,  after  issue  joined,  to  amend  by  add« 
iog  three  avowries  for  such  rent,  payable  at  different 
times,  on  certain  terras,  rtz.  on  payment  of  costs,  and  the 
defendant's  rejoining  gratis  and  taking  short  notice  of 
tnaL 

Mr.  Serjeant  Lawes  now  shewed  cause,  and  submitted, 
that  this  application  was  not  only  made  too  late,  but  was 
too  extensive  in  terms;  or  that,  at  all  events,  the  Court 
would  not  allow  new  avowries  to  be  added,  as  more  than 
two  Terms  had  elapsed  since  issue  was  joined,  and  even 
in  the  case  of  a  declaration,  new  counts  cannot  be  added 
after  the  end  of  the  second  Term.  Besides,  here  it  is 
sought  not  only  to  vary  the  amount  of  the  rent,  but  to 
state  the  holding  to  have  been  for  a  year  instead  of  half  a 
year,  which  not  only  extends  the  terms  of  the  avowries 
in  two  most  material  points,  but  would  tend  to  increase 
the  damages  and  costs  of  suit. 

The  Court,  however,  observed,  that,*if  the  defendant  did 
not  know  the  precise  rent  or  terms  under  which  the  plain- 
tiff held  at  the  time  of  pleading  the  avowries,  the  indul- 
gence prayed  for  was  reasonable,  and  ought  to  be  grant-* 

(a)  Barnes,  drd  Edit.  2€. 
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ed;  and  more  particularly  so,  as  the  plaintiflfdid  not  deny 
his  holding  under  the  defendant.    The  rale  for  the  amend- 
Duke  of       ment  was  consequently  made 


BvCKfNOIIlM. 


Absolute  on  payment  of  costs. 


^tirday,  CHAMBERS,  Plaintiff;  B LAKE,  Tenant;  Bampftlde, 

Vouchee. 


A  recovery  JuR.  Serjeant  Pell  moved  that  this  recovery  might  be 
^^bylnserUng  amended  by  inserting  the  words  "  the  advowson  of*  be- 
the  word*  •*  the  fg^e  thosc  of  **  therectory  of  the  church  of  Hatch  BechamT 
before  those  of  He  founded  his  motion  on  an  affidavit,  which  stated,  that 
"the  rectory      ^^  recovery  was  suffered  in  1799;  that  there  had  been  no 

of  the  church  •'  ' 

of  H.**  on  an     Vacancy  siuce  that  period,  and  that  the  church  was  now 

Aat*there l!ad^  '""j  ^^^  ^^^ '"  ^^^  ^^^^  ^®  make  a  tcuaut  to  the  prtBcipe^ 
been  no  racan-   the  premises  were  described  as  the  advowson,  right  of 

cy  since  the  ^  ,  •  /.    .  i  ■  #. 

recovery  wcs     patronage  and  presentation,  of,  in  and  to  the  rectory  of 
suffered,  and     Hatch  Becham. 

that  the  church 

was  now  full.  '  Fiat. 


Mondaiff 

Fth,  9<A.  HiLLiARD  V.  Smith. 

In  an  action  JUr.  Serjeant  Onslow  on  a  former  day  in  this  Term,  had 

against  the  de«  , 

fendantasac.    obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause, 

*^f  c^x'hau'e*'**^  ^'^^  ^  ''^*"  of  exchange  on  which  this  action  was  brought, 
the  Court  will  and  Under  which  the  defendant  had  been  arrested,  should 
piaintiff^^o  de!  "^*  ^  delivered  over  or  impounded  in  the  hands  of  the 
posit  it  in  the     Brothonotary,  and  that  the  defendant  might  be  permitted 

hands  of  the  .  .••  •  .         iit-. 

Frothonotary,    ^^  mspect  it,  lu  order  to  ascertain  whether  his  signature  to 

to  enable  the 
defendant  to 
inspect  it,  in  order  (o  ascertain  whether  Lis  signature  to  it  had  been  forged. 
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it  was  a  forgery  or  not,  and  that  in  the  mean  time  all  fur- 
ther proceedings  might  be  stayed.  He  founded  his  mo« 
tion  on  an  affidavit,  which  stated,  that  the  defendant  had 
been  arrested  at  the  suit  of  the  plaintiff,  as  the  acceptor 
of  a  bill  of  exchange  for  17/.  lOs.;  that  he  had  never  to 
his  knowledge  or  recollection  accepted  such  a  bill,  and 
that,  since  the  arrest,  be  had  applied  to  the  plaintiff  to  let 
him  see  it,  but  which  he  had  positively  refused  to  do. 
The  learned  Serjeant  observed,  that  the  Court  of  Exchc'^ 
quer  had  lately  granted  a  similar  application  in  the  case 
of  a  bond,  on  an  affidavit  made  by  the  defendant,  that  he 
bad  been  sued  as  a  co-obligor,  and  that  he  believed  that 
the  signature  to  the  instrument  was  not  in  his  hand-writ- 
ing, as  be  had  no  recollection  of  having  ever  executed 
such  a  security. 

On  Mr.  Serjeant  PeWs  being  now  about  to  shew  cause, 
the  Court  observed,  that  as  no  instance  had  been  ad« 
duced  in  which  such  an  application  had  been  granted  (a), 
or  any  authority  referred  to  in  its  support,  they  would  not 
interfere  in  this  stage  of  the  proceedings,  as  it  might  have 
the  effect  of  compelling  the  plaintiff  to  furnish  evidence 
against  himself;  and  that,  if  there  were  any  grounds  for 
suspecting  that  the  defendant's  signature  to  the  bill  >vas 
a  forgery,  it  might  be  taken  advantage  of  at  the  trial. 
They  also  said,  that  the  Prothouotary  bad  stated,  that 
bensver  recoHcctiMl  an  instance  where  a  bill  of  exchange 
had  been  deposited  with  him  under  circumstances  similar 
to  the  present.  The  case  of  a  bill  of  exchange  differs  ma- 
terially from  that  of  a  bond  or  other  instrument  under  seal, 
as  there  the  defendant  may  crave  oyer,  in  which  case  he 
would  be  entitled  to  a  copy  of  it,  and  the  instrument  is  then 
considered  as  in  the  hands  of  the  Court.    They,  there- 

(a)  Sec  1  Tidd,  7th  edit.  610,  contra. 
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i^i^       fore,  ordered  this  rule  to  be  discharged,  and  directed  the 
costs  to  abide  the  event  of  the  trial  (a). 

(a)  See  Chetwind  v.  MamdU  1  Bos.  &  Pal.  271,  where  the  Coart 
refused  to  make  a  rule  on  the  plaintiff  iu  an  action  on  a  bond,  to  altow 
an  officer  of  the  stamp  duties  to  inspect  it,  because  the  defendant  ni- 
pected  it  to  be  forged.  And  see  Tkdfall  v.  IVeUter,  7  B.  Moore^ 
659. 


Mpnday^  SiMsoN  r.  CooKB  and  Others,  Executors  of  William 

Feb.  9/A.  Peareth,  deceased. 

Where  thede-  jPhis  was  an  action  of  debt  against  the  defendants,  as  ex« 
ItlletTin 'a  ©cutors  of  TFUliam  Peareth  deceased,  on  a  joint  and  sere- 
bond,  which,  ral  bond,  liearing  date  the  12th  August^  1805;  wbefdj 
UMt'hii^prioci-  John  and  Thomas  Cooke  as  principals,  and  Peareth  the' 
^U  >f.  B.  and  testator,  as  their  surety,  became  bound  to  Pairick  Cramm 

Cm  Dm  were  ___ 

baokertat         fovd  BrucCy  the  plaintiff,  and  George  Taylor^  of  jLom- 

^^MWBdii^ned  ^^*  bankers,  in  the  penal  sum  of  5000/. The  dedar- 

for  the  »ecar-    ation  Stated,  that  Peareth  in  his  life-time,  and  in  the  life- 

or^uml^as""  ^'"*«  ®^^'»®  »«'^  ^-  ^-  ^rucc,  and  George  Toy  tor  now  de- 
should  be  ad-    ceased,  and  whom  the  plaintilBT  hath  survived,  to  wUj  on 

vanced  to  meet 

bills  of  ex-  the  12th  August^  1805,  by  his  certain  writing  obligatwyy 

h^TB^lId  acl^uowledged  himself  to  be  held  and  firmly  bound  oalo 

c.  D.  or  either  the  said  P.  C.  Bruce,  the  plaintiff,  and  G.  Tajflar^  ia  the 

Jaimift"(the  ®"™  of  5000/,;  yet,  that  Peareth  in  his  life-time,  and  the 

obligees),  who  defendants,  (his  executors),  since  his  death,  falthouerh  often 

were  bankers  '  ^  o 

in  London,  an-  requested  SO  to  do,)  have  not,  nor  have,  nor  hatfi  any  or  either 

der  a  penalty 

of  5000^: — Ueld,^rs(,  that  the  bond  havuig  been  given  frevioasljr  to  the  passing  of  the  statslt 
48  Geo,  S,  c.  149,  was  properij  stamped  with  a  7/.  stamp,  as  being  applicable  to  the 
aoiount  of  the  penalty  under  the  statute  44  Geo.  5,  c  98.  Secondly^  that  the  bond  did  not  ei- 
tend  beyond  the  continuance  of  the  partnership  between  A,  B.  and  C.  D.;  and  oooseqnendy, 
that  the  surely  was  not  liable  for  the  amount  of  bills  drawn  by  C.  X).  after  the  death  of  ^  fi.; 
and  (ost/y,  that  remittances  nuide  by  the  snnrivor  after  the  death,  most  be  appropriated  in  the 
first  place  io  liquidation  of  the  partnership  balance  then  due,  there  being  no  balance  struck  or 
rest  madeio  the  accounts  in  the  books  of  the  obligees,  and  such  remittances  having  been  asde 
on  the  general  account,  without  any  specific  mode  of  application. 
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of  them  as  yet  paid  the  said  sum  of  6000/.  or  any  part  there-       ,j^8^^ 
of|  to  Bruce^  the  plaintiff,  and  Taylor^  or  to  any  or  either  of  ' 
them,  in  the  respective  life-times  i^i Bruce  and  Taylor^  or  to 

tlie  plaintiff  since  their  <loaths. The  plaintiff  having  made 

a  proferi  in  niriA  of  the  hond,  the  defendants  pleaded 
nmi  e$i  factum. 

The  plaintiff  then  prayed  that  the  bond  and  condition 
might  be  enrolled,  and  which  were  set  out  as  follows: — 
**  We  John  Cooke  and  Thomas  Cooke,  both  of  Sunder- 
land,  in  the  county  of  Durham,  bankers,  carrying  on  bu- 
siness under  the  firm  of  Cooke  ^  Co.,  and  William  Pear'- 
eth  of  Usworih  in  the  same  county,  Esquire,  are  jointly 
and  severally  held  and  firmly  bound  to  Patrick  Craw- 
J^ord  Bruce,  George  Simsou,  and  George  Taylor,  of 
Bartholomew  Lane,  in  the  City  o(  London,  bankers  and 
parCnerSf  carrying  on  business  in  the  firm  of  Were,  Bruce, 
SimsoHf  and  Taylor,  in  the  penal  sum  of  5000/.,  to  be  paid 
to  the  said  P.  C  Bruce,  George  Simson,  and  George  Tajf" 
lor,  their  attorney,  executors,  administrators,  or  assigns;  — 
for  which  payment,  we  bind  ourselves,  and  each  of  us  by 
himself,  for  the  whole,  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with 
otir  seals,  dated  the  12th  August,  1805.    The  condition  of 

tiie  bond  was  as  follows; ^^  Whereas  the  said  JohnCooke 

and  Thomas  Cooke,  have  applied  to  and  requested  the  said 
P.  C.  Bruce,  George  Simson,  and  George  Taylor,  to  pop- 
niil  them,  the  said  John  Cooke  and  Thomas  Cooke,  or 
persons  authorized  by  them,  to  draw  bills  on  the  said  P.  C. 
Bruce,  George  Simson,  and  George  Taylor,  for  their  ac- 
ceptance and  [payment,  they  the  said  John  Cooke  and 
llamas  Cooke  engaging  to  pay  or  remit  to  the  said  P.  C 
Bruce,  George  Simson,  and  George  Taylor  the  amount  of 
such  bills,  at  or  before  the  time  such  bills  shall  become 
respectively  due  and  payable;  and  in  order  the  better  to 
secure  the  said  P.  C.  Bruce,  Gear  if  e  Simson,  and  George 
Taylor,  or  any  of  tliem,  associated  or  not  with  any  otheV 
person  or  persons  in  the  same  or  any  other  firm  of  bnsi- 
VOL.  viii.  Q  Q 
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lat*.  nets,  tlM  due  and  punctual  remittance  of  money,  to  pty 
^  the  said  bills  so  to  be  accepted  by  tbem  in  manner  afore* 
said ;  and  also  the  payment  of  all  such  sum  and  sums  ef 
money  as  they  the  said  P.  C.  Bruce,  George  Siwuanf  and 
George  Taylor,  or  any  of  them,  associated  or  not  as  afore- 
said, shall  or  may  at  any  time  hereafter  adranee  forthe 
said  John  Cooke  and  Thomas  Cooke,  or  which  shall  or 
may  be  due  or  owing,  or  payable  to  them  the  said  P.  C 
Brnce,  George  Simeon,  and  George  Taylor,  or  any  of 
them,  associated  or  not  as  aforesaid,  from  the  saM  Jelm 
Cooke  and  Thomas  Cooke,  or  any  or  either  of  tbem,  at  any 
lime  hereafter,  on  any  account  whatsoever;  tbey  the  said 
John  Cooke  and  Thomas  Cooke  have  agreed  to  execute  a 
bond  to  the  said  P.  C.  Bruce,  George  Simson,  and  Geetge 
Taylor,  together  with  the  said  William  Peareih  as  their 
surety,  in  manner  hereinafter  mentioned ;  and  in  considen* 
lion  thereof,  the  said  P.  C  Bruce,  Cteorge  Simsou,  eni 
George  Taylor  have  agreed  to  comply  with,  audi  requeit 
for  so  long  a  time  as  they  the  said  P.  C  Bruce,  George  Snst 
son,  and  George  Taylor  may  think  proper :  Now,  tberefoie^ 
the  above  written  obligation  is  such,  that,  if  the  said  John 
Cooke  and  Thomas  Cooke,  their  executors  and  admiaii* 
trators,  do  and  shall  well  and  truly  remit  to,the  said  P.  CL 
Bruce,  George  Simeon,  and  George  Tdylor,  and  every  ef 
them,  associated  or  not  as  aforesaid,  the  amount  of  all  aad 
avery  such  sum  and  sums  of  money  as  tbey  the  said  Jdm 
Cooke  and  Thomas  Cooke,  or  either  of  them,  or  any  othtf 
person  or  persons  authmzed  by  them  or  either  of  them, 
shall  or  may  draw  on  the  said  P.  C.  Bruce,  George  A'st- 
soH,  and  George  Taylor,  or  any  of  them,  associated  or 
^herwise  as  aforesaid  respectively,  or  made  payable  at 
their  house,  as  and  when  the  same  bills  and  notes  shall 
respectively  become  due  and  payable,  and  also  shall  and 
do  from  time  to  time  well  and  truly  pay  or  cause  to  bt 
paid  unto  the  said  P.  C.  Bruce,  George  Simson,  mi 
George  Taylor,  and  every  of  them,  associated  or  neH  ai 
aforesaid,  their  and  each  of  their  heirs,  emecaNrs,  and  ad- 
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iniiik^CorBt  all  auch  sum  and  aQiiiii  of  money  as  sball  ,j^^ 
or  may  be  paid  by  tbem,  tbe  said  P.  C  Bruce^  George 
SimsoMj  and  George  Tayletf  or  any  or  either  of  them,  as- 
flocialed  or  not  as  dforesaid  respeetiFety,  for  or  on  account 
of  any  .Mote  ornotei,  bill  or  bills  of  exchange  which  shall 
or  may  at  any  time  hereafter  be  drawn  by  them  the  said 
John  Cooke  and  Tiamas  Cooke  or  any  or  either  of  thenv, 
or  any  person  or  persons  anihorized  by  them  as  aforesaid, 
and  accepted  by  the  said  P.  C.  Bruce^  George  Sitnoof^^ 
and  George  To^/or,  (nt  any  of  them,  associated  or  not  as 
aforeaaid,  or  made  payable  at  their  house,  and  also  all  snch 
anm  and  sums  of  money  as  they  the  said  P.  C.  Brue^^ 
Ckorge  Simepm,  and  George  Tmpbyr^  or  any  of  them,  asso* 
oiated  or  not  as  aforesaid,  shall  or  may  at  any  time  hereafter 
pay*  expend,  lend,  or  advance  to  or  for  the  said  John  Cooke 
.and  Thomae  Coohe^  or  any  or  either  of  them,  or  which 
ahall  or  may  at  any  time  hereafter  be  due  to  them  the  said 
>P»  C.  Btmce^  George  SimsoUf  and  George  Taylor,  from 
the  said  John  Cooke  and  Thomae  Cooke  on  any  account 
.wbataoever,  together  with  interest  for  ihe  same,  from  the 
Ajme  the  same  shall  be  advanced  and  paid  by  or  due  and 
Owing  to  them  the  said  P.  C.  Bruce,  George  Simeon,  and 
JOoorge  Taylor,  or  any  or  either  of  them,  associated  or  not 
as  aforesaid  respectively,  after  the  rate  of  5/.  per  cem.  per 
aatiKm,  and  the  usual  and  accustomed  commission,  costs, 
charges,  damages  and  expenses,  which  shall  or  may  at  any 
tiake  hereafter  be  incurred,  suffered,  borne,  paid,  or  sos* 
lained  by  tlie  said  P.  &  Bruce,  George  Simeon,  and 
Qeorge  Taylor,  or  any  of  them,  associated  or  not  as  afore- 
said, their.executors  or  administrators,  on  account  of  tbe 
■satters  aforesaid,  and  also  all  such  sum  and  sums  as  they 
ibe  said  P.  C  BrucOf  Oeorge  Simeon,  and  George  Taylor, 
or  any  of  them,  associated  or  not  as  aforesaid,  sliall  or  mny 
he  booad  or  liable,  or  security  to  pay,  for  or  on  aocount  of 
the  said  «/oAn  Cooke  etnd  Thomae  Cooke,  or  way  or  eith^  of 
ihem:  then,  and  in  such  case,  the  above  written  obligation 

Q  qS 
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lftH>^  fiiidaato,  it  was  objected,  firsts  that  the  bond  which  wai 
stamped  with  a  7/.  stamp,  being  intended  to  secure  a 
balance  of  uncertain  amount,  oug^t,  under  the  statute  44 
6eew8,€«96,  Schedule  A.  to  have  been  Mtamped  with 
a  90iL  stamp.  Secondly^  that  under  the  terms  of  the 
condition  of  the  bond,  the  defendants^  as  axecolors  ef 
William  Peareih  the  surety,  were  not  liable  for  any  ad- 
Tances  made  by  Were,  Bruce  4r  Co.,  to  John  Coeke  tiS- 
ter  the  death  of  Thomas  Cooke;  aud  laetfy,  Aat  even  if 
they  could  be  considered  as  being  so  liable,  sfHl,  that  the 
remittances  made  by  John  Cooke  after  the  death  of  31ka- 
mat,  ought  in  the  first  place  to  have  been  applied  ic  re- 
duction of  the  balance  doe  at  the  time  of  such  death—Jnii 
jury,  under  the  direction  of  the  learned  Judge,  fbund  a 
▼erdict  for  the  plaintiff  for  5000i.  debt,  and  le.  daungcs; 
subject  to  the  opinion  of  the  Court  as  to  the  sufficfency  of 
the  stamp,  the  cessation  of  the  defendant's  liability  hi  con- 
sequence of  the  death  of  Thonuu  Cooke,  and  the  extinction 
of  the  balance  then  due;  and  it  was  directed,  that  if  the  opin- 
ion of  the  Court  should  be  with  the  defendants  ob  the  fint 
point,  a  nonsuit  was  to  be  entered ;  and  if  on  the  second  or 
last,  the  verdict  was  to  be  reduced,  and  entered  for  one 
shilling  damages  only. 

Mr.  Serjeant  Bosanquet,  in  the  course  of  the  last  IVraii 
accordingly  obtained  a  rule  niei  to  that  effect;  and  in%op» 
port  of  the^«/  objection  as  totheinsufllciencyof  thestamp, 
he  relied  on  the  case  of  Scoit  r.  AUsop(d);  secondfy,  as  t^ 
the  determination  of  the  liability  of  the  defendants  nndertk 
terms  of  the  bond,  he  cited  the  cases  of  Strange  t. 
Lee  (ft),  and  Weston  v.  Barton  (e),  and  in  support  of  the 
latter  objection  as  to  the  appropriation  of  the  remittsnett 
made  on  account  by  John  after  the  death  of  Hwmas  Cooke, 
he  referred  to  Clayton* s  coae(d),  Bodenkam  ▼•  Purckas(€), 

(s)  «  Price,  «a (*)  5  East,  484. (<r)  4  Taunt  075. 

(d)  1  Mcrb.  A7«. (e)  S  Bwn.  &  Aid. ». 


Ill  THE  FOURTH  AND  FIFTH  YBAM  OF  GBO.  IV.  '^ 

mndJBrook€y.Enderbif(a).  The  Court  recommended,  tfaal       ]^^ 
the  fkeU  shoald  be  turned  into  a  special  caie,  which  not 
baring,  been  complied  with 

Mr.  Serjeant  Vatigkan  and  Mr.  Serjeant  Cro$s  now 
shewed  eaoee,  and  submitted  in  the  first  place,  as  to  the 
olgeefaon  raised  with  respect  to  the  insufficiency  of  the 
stamp;  that  it  must  be  considered  that  the  bond  was  giF- 
eu  before  the  stat.  48  Geo.  3,  c.  149  was  passed,  by  which 
a  stamp  of  20L  was  imposed  on  bonds  intended  to  secure 
the  pajBient  of  a  fluctuating  balance  which  might  exceed 
fiOOO/.,  and  eren   if  the   provisions  in  that  statute  can 
be  considered  as  a  declaratory  enactment,  it  cannot  ap- 
ply to  the  present  case,  which  must  be  decided  on  the 
c^OQStniction  of  the  statute  44  Oeo.  9,  c.  96,  and  by  which 
•ioM  the  stamp  on  the  bond  must  be  regulated,  as  it  was 
executed  three  years  prieviouly  to  the  passing  of  the  4B 
Om>,  8f  e.  149.  It  must,  therefore,  as  far  as  regards  the  pre* 
sent  question,  be  considered  as  if  that  statute  had  never  been 
pssstd.    Now,  the  44  Geo.  9,  c.  98,  made  no  provision  as 
to  the  stamp  requisite  to  be  imposed  on  bonds,  in  cases  of 
indefinite  and  fluctuating  balances,  but  which  was  remedi* 
ad  by  the  latter  statute  of  the  48  Geo.  3.    The  penalty  of 
the  bond  therefore  in  this  case,  must  be  considered  as  the 
sum  intended  to  be  secured  by  the  44  Geo.  3,  and  as  such 
penalty  amounted   to   6000/.    the  7/.  stamp  impressed 
OB  the  bond  was  perfectly  consistent  with  the  appropri- 
lUe  duty;   and  as  the  case  of  Scott  v.  Allsop  arose  and 
was  decided  on  the  construction  of  the  statute  48  Geo.  3, 
c*  149,  it  cannot  apply  to  the  present  question,  or  be  con- 
sidered as  an  available  authority  for  the  defendants,  as  no 
provision  was  made  in  tlie  44  Geo.  3,  for  bonds  which  were 
intended  to  secure  fluctuating  balances.     In  Frueuwg  v. 
lHg(b)^it  was  decided,  that  an  additionalsum  accruing  in  the 

(•)  4  p.  Moore,  501. {h)  4  Barn.  &  Aid.  204. 
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}^^^_r       way  of  interest,  need  not,  with  reference  to  the  stamp  duly, 
be  considered  in  computing  the  amount  of  the  stamp  for  the 
principal  sum:  and  Lord  Chief  Justice  Abbott  there  said, 
'*  that  the  object  of  the  legislature  was,  to  impose  a  pro 
ratd  stamp  duty  upon  the  sum  actually  due  at  the  time 
of  taking  the  security,  and  not  upon  what  might  become 
due  in  futiire  for  the  use  of  the  money.    That  the  words 
^*  sum  of  money,"  in  the  statute  55  Geo.  3,  c.  184,  Schedule 
Parti,  meant  the  principal  sum  mentioned  in  the  note, 
and  not  a  sum  compounded  of  principal  and  interest ;  that 
a  contrary  decision  would  be  most  mischievous,  and  bare 
the  effect  of  avoiding  many  securities;  for  that  it  bad  been 
the  constant  practice,  under  similar  provisions  applicable 
to  bonds  in  that  and  former  stamp  acts,  to  measm'e  the 
stamp  duty  by  the  principal  sum  secured,  although  inter- 
est was  always  made  payable  from  the  date  of  the  bond." 
The  accumulating  interest  in  that  case  must  be  considered  in 
the  same  light  as  a  varying  or  fluctuating  balance  in  a  bond 
of  this  description,  and  the  sum  secwredin  the  language  of  the 
statute  44  Oeo.  3,  can  only  apply  to  the  penalty  by  which 
the  principal  sum  is  to  be  secured.^^econdly,  as  to  tbe 
liability  of  Peareth  the  testator,  in  his  capacity  of  surety; 
it  is  quite  evident  from  the  language  of  the  condition  of 
the  bond,  that  his  liability  was  not  to  be  restricted  to  sums 
advanced   by  the  obligees  to  meet  bills  drawn  by  John 
Cooke  and  Thomas  Cooke,  or  either  of  them,  or  to  dibts 
contracted  by  them  during  their  joint  lives  only,  but  was  to 
extend  to  the  amount  of  all  such  sums  as  the  obligees 
should  at  any  time  after  the  date  of  the  bond,  pay,  ex- 
pend, lend,  or  advance,  to  or  for  the  said  John  Cooke  and 
Thomas  Cooke,  or  any  or  either  of  them,  on  any  account 
whatever.     So  long,  therefore,  as  the  business  continu- 
ed ill  their  hands,  or  was  carried  on  by  either  of  them; 
or  if  one  of  them  had  retired  and  the  other  continued  to 
carry  it  on,  and  no  new  partner  had  been  introduced,  the 
surety  would  still  have  continued  liable  in  respect  of  any 
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debt  which  either  of  the  Cookes  might  have  contracted 
with  the  obligees.  A  supposed  intention  cannot  be  set  up 
in  opposition  to  express  words;  and  here  there  is  nothing 
in  the  condition  of  the  bond  to  shew,  that  the  liability  of 
the  surety  was  to  be  confined  to  bills  drawn,  or  debts 
contracted  during  the  joint  lives  of  both  his  principals,  or 
that  it  would  not  continue  after  the  death  of  one,  or  if  ei- 
ther of  them  had  retired  from  the  concern.  In  the  con- 
struction of  instruments  of  this  description,  the  Courts 
have  always  resorted  to  the  intention  of  the  parties;  and  al- 
though the  case  of  Lord  Arlington  y.  Merri eke (a\h?a 
established  the  principle,  that  a  surety  for  six  months  can- 
not be  made  answerable  for  twelve;  yet,  there  the  condi- 
tion of  the  bond  having  stated,  that  the  principal  was  ap- 
pointed deputy  post-master  for  the  term  of  six  months  fol- 
lowing the  date  of  the  bond;  it  is  evident  that  the  parties 
thereby  intended,  that  the  surety  should  only  be  liable  for 
that  period.  Here,  however,  if  in  the  life-time  of  Thomas 
Cooke^  either  he  or  his  brother  had  drawn  in  his  own  name, 
it  might  have  been  said  that  the  surety  would  not  have  been 
liable,  unless  the  bills  were  intended  to  apply  to  a  partner- 
ship transaction,  but  the  responsibility  of  the  latter  could  not 
have  been  so  controlled.  So,  if  Thomas  Cooke  had  retir- 
ed, the  surety  would  be  still  liable,  although  the  partner- 
ship between  both  the  Cookes  would  have  ceased  to  exist, 
as  the  bond  was  intended  to  apply  to  all  transactions  as  be- 
tween John  and  Thomas  Cooke  and  the  obligees,  although 
one  or  either  of  the  former  might  have  withdrawn  from  the 
concern;  and  if  this  be  so,  such  liability  must  continue, 
notwithstanding  the  death  of  one  of  them.  Lastly^  even 
supposing,  that  the  liability  of  the  surety  was  confined  to 
advances  made  by  the  obligees  during  the  joint  lives  of 
John  and  Thomas  Cooke^  still  as  the  course  of  business 
between  these  parties  was,  for  the  latter  to  draw  bills  and 

(a)  2  Wnii>.  S«uii(l.  AOS, 
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make  notes  payable  at  tbe  house  of  the  former  as  thtir 
London  bankers,  and  then  to  make  remittanees  to  meet 
such  bills  and  notes,  or  advances  made  in  respect  thereof^ 
it  is  qnite  clear,  that  every  remittance  must,  according  to 
the  nature  of  the  transaction,  be  considered  pro  tanto  in 
discharge  of  the  concurrent  drafts,  drawn  upon  the  ob« 
ligees,  or  discharging  the  sum  advanced  by  them  on  the 
bills  or  notes  preceding  each  remittance;  and  if  80»  the 
sums  remitted  after  the  death  of  Thomas  Cooke  being  is- 
sufficient  to  meet  subsequent  advances,  and  as  a  large  ha* 
lance  remained  in  respect  of  debts  incurred  before  his 
decease,  and  continued  unliquidated  to  a  fiair  greater  eif» 
tent  than  the  amount  of  tbe  verdict,  it  is  immaterial  whe* 
ther  the  liability  of  the  defendant's  testator  continued  af- 
ter the  death  of  Thomas  Cooke  or  not. 

Mr.  Serjeant  Bosanqvet  in  support  of  the  rule,  sabmilH 
ted,  that  although  tlie  case  of  Scoti  v.  AUsop  was  dem^ 
mined  upon  a  question  arising  under  the  statute  48  Qsoi 
3,  c«  149,  which  was  passed  subsequently  to  the  date  of 
the  bond,  yet  that  it  bad  established  a  principle  applies 
ble  to  the  present  question,  and  on  which  the  objectiea  as 
to  the  stamp  might  be  supported,  t? j;s.  that  the  auuNeint  of 
tlie  penalty  or  penal  sum  mentioned  in  the  bond,  is  not  ths 
criterion  for  regulating  tbe  amount  of  the  stamp,  or  the 
sum  intended  to  bd  secured  by  such  an  instraitteat;  for 
that  case  decided  in  terms,  that  a  bond  for  securing  money 
already  advanced,  and  to  be  advanced  in  fnture  in  an  ae* 
count  current,  caimot  be  received  in  evidence,  unless  it 
bear  a  20/.  stamp;  ahhough  the  obligation  was  under  a 
penalty  in  a  sum  certain,  and  even  less  than  30^000/.  It 
is  quite  dear,  that  if  tlie  bond  ia  question  bad  been  e&» 
ecuted  after  that  statute  bad  passed,  it  would  have  (allei 
expresidy  within  the  decision  of  that  case.  Here,  how-^ 
ever,  although  the  penal  sum  is  only  5000/.,  and  if  the 
bond  had  only  been  intended  lo  secure  that  sum,  then  as 
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soon  as  it  had  been  once  advanoed  and  repaid,  the  object 
of  the  bond  mig^t  have  been  satisfied;  yet  if  it  were  to 
be  used  as  intended,  viz.  as  a  security  for  a  balance  of 
a  much  larg^  amount,  and  even  exceeding  20,000/», 
then  the  highest  stamp  was  requisite,  according  to  the  pro^* 
visions  of  the  statute  44  Oeo.  3,  c.  98,  Schedule  A.,  as  be* 
iag  a  bond  given  as  a  security  for  a  sum  exceeding  20,000/., 
md  it  therefore  ought  to  have  been  stamped  with  a  20/. 
stamp.  It  cannot  be  contended  for  a  moment,  that  the 
penalty  was  not  the  only  sum  intended  to  be  secured,  for 
tlie  object  of  the  bond  and  the  express  intention  of  the 
partite  was,  to  secure  balances  to  an  uncertain  and  indefi- 
nite  amount,  and  even  exceeding  the  sum  of  20,000/..-As 
to  Uie  extent  of  the  liability  of  the  defendant's  testator  as 
surety,  or  whether  the  bond  could  apply  to  money  advanc- 
ed after  the  death  of  Thomas  Cooke^  it  must  depend  upon 
the  apparent  intention  of  the  contracting  parties,  to  be  col- 
lected from  the  terms  and  language  of  the  bond.  The 
three  obligors  were  jointly  and  severally  liable/  the  two 
irst  in  their  character  of  bankers,  and  the  third  individual* 
ly.  The  two  principals  were  not  only  described  as- bank- 
ers, but  as  carrying  on  business  under  the  firm  of  Cooke  Sp 
Co.;  and  in  the  reciting  part  of  the  condition,  it  appears 
that  Peareth  (the  testator),  became  surety  for  John  and 
Thomas  Cooker  or  either  of  them.  That  must  be  taken  to 
apply  to  them  in  their  firm  or  character  of  bankers;  and 
even  if  that  were  not  so,  the  liability  of  the  surety  can* 
not  continue  after  the  death  of  one  of  them,  for  if  it  had 
been  so  intended,  the  words  **  or  the  survivor  of  them,'' 
would  have  been  introduced.  But  the  clear  hnport  of  the 
condition  is,  that  the  surety  was  only  to  continue  liable  for 
bills  drawn  by,  or  advances  made  to  the  firm  of  the  twd 
Coakes  during  their  joint  lives,  when  either  of  them  might 
draw  bills;  but  after  the  death  of  one,  ufid  the  settlemetit 
of  his  aflhirs  by  his  representatives,  it  cannot  be  contend* 
ed,  that  his  assets,  if  any  remained,  should  be  liable  during 
the  life  of  tlie  survivor.    From  the  case  of  Lord  Arlington 
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1924-  T.  Merrieke,  which  is  coniidered  afi  a  leading  aalhoritfi 
and  an  nniromi  tiain  of  decbions  since,  to  that  of  fFestonr. 
BartoWf  it  appears  to  be  a  clear  and  established  principle, 
that  when  a  change  takes  place  in  the  number  of  penons  to 
whom  a  bond  of  this  description  might  be  given,  it  no 
longer  exists  as  a  security,  or  ifoneof  the  obligees  die, 
it  is  at  an  end;  and  consequently,  the  liability  of  a  surety 
cannot  in  such  a  case  be  extended  beyond  the  joint  lives 
of  his  principals,  for  whom  he  only  intended  to  be  respon- 
sible during  the  continuance  of  the  partnership  or  con- 
nection which  subsisted  between  them  at  the  time  of  the 
execution  of  the  instrument*  So,  here,  the  defendant's 
testator  might  have  placed  great  confidence  in  the  deceas- 
ed, and  be  was  not  bound  to  rely  on  the  integrity  or  prin- 
ciples of  the  survivor; independently  of  which,  the  words 

*^  or  either  of  them''  must  be  confined  or  taken  to  mean 
one  or  either,  whilst  they  both  continued  as  partners,  and 
carried  on  the  business  of  bankers  under  the  firm  of  Cooke 
Sf  Cb— .With  respect  to  the  remittances  made  after  the 
death  of  7%onuu  Cooke^  it  is  quite  clear,  as  there  was  no 
specific  appropriation  of  them  either  by  the  party  remitting 
or  receiving,  and  not  even  a  balance  struck,  or  rest  made  in 
the  books  of  the  obligees  at  that  time ;  that  such  remittances 
must  be  first  applied  in  discharge  of  the  earlier  debt,  viz* 
the  balance  due  to  them  at  the  death  of  Thomas  Cooke; 
and  the  late  case  of  Simnon  v.  Ingham  (a)y  in  which  all  the 
previous  authorities  are  collected  and  referred  to,  is  suf- 
ficient to  establish  that  principle.  There,  however,  there 
were  two  separate  transactions,  and  two  distinct  accounts 
rendered,  but  the  appropriation  was  not  complete;  whilst 
here,  there  was  only  one  continued  and  general  account, 
by  which  it  appeared,  that  the  balance  was  reduced  ftom 
119,584/.,  to  65,000/.,  by  remittances  made  subsequently 
to  the  death  of  Thomas  Cooke;  and  in  Simson  v.  lag" 
hamy  Mr.  Justice  Bayley   lays  it   down  as  a  rule  (A), 

a)  2  Bam.  &  Cress.  65. {h)  Id.  7«. 
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that,  "  where  one  of  several  partners  dies,  and  the  par-  .J8g4 
tnership  is  in  debt,  and  the  sDrviving  partners  continue 
their  dealings  with  a  particular  creditor,  and  the  latter 
joins  the  transactions  of  the  old  and  the  new  firm  in  one 
entire  account,  then  the  payments  made  from  time  to  time 
by  the  surviving  partners,  must  be  applied  to  the  old 
debt/' 

Lord  Chief  Justice  Gifford. In  this  case,  an  applica- 
tion has  been  made  by  the  defendants  to  sot  aside  the  ver- 
dict found  for  the  plaintiff,  and  that,  instead  thereof,  a 
nonsuit  might  be  entered,  on  the  ground  that  the  bond 
on  which  the  action  was  brought  was  improperly  stamped, 
and  that  if  they  should  fail  in  that  application,  then  that 
the  damages  which  have  been  assessed  for  the  plaintiff  for 
5000/.  on  the  breaches  assigned,  might  be  reduced  to  the 
sum  of  It.  Tlie  first  question  with  respect  to  the  nonsuit, 
will  depend  on  the  construction  to  be  put  on  the  statute 
44  Oeo.  3,  c.  98.  The  bond  on  which  the  present  suit  was 
instituted,  was  entered  into  by  three  persons,  as  obligors,  viz. 
John  and  l%amas  Cooke  as  the  principals,  and  William 
Peareth as  their  surety,  in  August ^  1805,  under  a  penalty  of 
600M.,  conditioned  for  the  securing  any  balance  which  might 
become  due  from  the  CookeSf  who  were  bankers  at  Sunder^ 
landf  to  WerPf  Bruce^  Simson  Sf  Co.  bankers  in  London^ 
upon  a  running  account  between  them;  and  it  has  been 
contended,  \hat  this  bond  should  have  had  a  20/.  instead 
of  a  11.  stamp.  By  the  44  Geo.  3,  c.  98,  Schedule  A.  it  is 
required,  that  on  every  bond  given  ns  a  security  for  any 
sum  of  money  not  exceeding  100/.,  there  shall  be  a  stamp 
of  1/.,  and  so  on  progressively,  increasing  in  amount,  ac- 
cording to  the  sum  intended  to  be  secured;  and  the  words 
applicable  to  the  bond  in  questton  are,  "exceeding  4000/., 
and  not  exceeding 5000/. ''_7/.  There  is  also  another  pro- 
vision, viz.  that  "  for  a  bond  of  any  kind  whatever,  not 
otherwise  charged  in  the  schedule,  or  wholly  exempted 
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l^f^.  trom  d|iiy»  there  shall  be  upon  any  nuBiber  of  words  sol 
avMMinting  to  thirty  cbinoMHi  law  sheets,  oFwbiciiaBy  sacb 
bond  shall  consist,  a  stamp  of  1//' —After  the  passinf  of 
that  statute,  it  was  discovered  that  twmmj  bonds  siMilar  to 
the  preset,  and  inteiided  lo  secure  flvctuatiDg  balsecei 
fur  large  sums  of  money,  did  not  fiUI  withiD  its  pravisioB^ 
and  in  order  to  meet  instruments  of  that  descriptioD,  a  psr- 
ticular  clause  was  introduced  in  the  statute  48  Geo.  % 
c.  149,  Schedule,  Part  1,  by  which  it  was  directed,  thatt 
bond  given  as  a  security  for  the  re-pay sftent  of  eniy  sobi  m 
sums  of  money  to  be  thereafter  lent,  advanced,  or  paid,  m 
which  might  become  due  upon  au  aceomit  eiirraiit,  toge- 
ther with  any  sum  already  advanced  or  doe,  or  witkoiit,si 
the  case  might  be,  wbere  the  total  amount  of  the  mbnejsecvw 
ed  or  to  be  ultinoAtely  recoverable  thereopon  sboold  be  as- 
certain and  without  any  limit,  should  be  stamped  wifh  a 
30/.stamp.  From  the  latlerstatute  it  most  be  collected,  tbU 
the  legislature  thought,  either  that  bonds  of  this  descrip- 
tioo  had  been  altogether  omitted  in  the  44  Geo.  3;  c  98^ 
or  that  if  they  were  included,  they  must  be  considered  at 
felling  within  the  clause  requiring  a  stamp  on  the  amoast 
of  the  penalty  in  the  bond,  or  within  that  which  appor- 
tions the  amount  of  the  stamp  to  the  number  of  worft 
used ;  and  consequently,  in  the  48  Geo.  3,  a  new  and  ex* 
press  enactment  is  introduced,  requiring  a  stamp  of  90/. 
on  instruments  of  this  description,  and  given  as  a  sccori^ 
for  the  re'payment  of  any  sum  to  be  thereafter  lent,  where 
the  total  amount  of  the  sum  secured  should  be  unlimiCad 
and  uncertain.  I  am  therefore  of  opinion,  that  this  wsi 
either  a  casus  omissus  in  the  44  Geo.  3,  or  that  even  if  it 
were  within  it,  the  instrument  in  question  most  be  treatod 
as  a  bond  for  securing  money  to  the  extent  of  the  penalty, 
or  as  requiring  a  stamp  of  !/•  only,  according  to  tbe  nosi* 
ber  of  words  therein  contained.  This  ease  therefore,  is  not 
governed  by  that  of  Scott  v.  Alisop^  and  as  the  reasoniagr 
there  is  inapplicable,  as  it  turned  on  the  construotion  of  the 
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48  Oeo,  8,  and  the  bond  in  question  was  given  before  that  w^!l/ 
statote  was  passed^  it  must  be  taken  that  it  has  been  properly  ^'  ■"^'' 
stamped,  and  if  so,  the  verdict  found  for  the  plaintiff  most  Cook«. 
staad..JBat  the  more  important  question  which  arises  in 
this  case  is,  whether  the  defendants,  as  ttie  executors  of 
Peorefl  the  surety,  are  liable  for  advances  made  to  the 
Cseiires,  as  bankers  at  Sunderland^  after  the  death  of  Thom 
moi.  It  has  been  admitted  in  the  course  of  the  argument^ 
that  this  HMwt  depend  on  the  general  construction  of  the 
bond  itself,  which  must  be  carefully  and  most  accurately 
looke<f*al,  in  order  to  discover  the  intention  of  the  parties, 
se  as  to  arrive  at  a  true  and  proper  conclusion.  It  begins 
w4th  the  words  **  We  John  Cooke  and  Thomas  Cooke,  of 
ISmnderland^  bankers,  carrying  on  business  under  the  firm 
sf  Gooke  Sf  Co,f  and  William  Peareth,  are  jointly  and  se- 
veralty bound  to  Patrick  Crawford  BrucCf  George  Sim^ 
sow,  and  George  Taylor,  of  London,  bankers,  carrying  on 
business  under  the  firm  of  fFere,  Bruce,  Simson,  nnd'Tay^ 
loTf  in  the  penal  sum  of  5000/.,^'  and  the  language  of  the 
condition  is,  **  whereas  John  Cooke  and  Thomas  Cooke 
Imveapplied  to  P.  C  Bruce,  O.  Simson,  and  O.  Taylor,  to 
permit  them  the  said  John  Cooke  and  Thomas  Cooke,  or 
persons  authorized  by  them,  to  draw  bills  on  P.  C.  Bruce, 
•6.  Simmm,  end  6.  Taylor  for  their  acceptance  and  pay* 
ment,  they  the  said  John  Cooke  and  Thomas  Cooke  en- 
gaging to  payor  remit  to  the  said  P.C.Bruce,  G. Simson, 
and  €r.  Taylor,  the  amount  of  such  bills,  at  or  before  the  - 
iHne  sueh  bilk  shall  become  respectively  due,  and  in  order 
the  better  to  secure  P.  C.  Bruce,  G.  Simson,  and  G.  Toy- 
fer,or  any  of  them,  associated  or  not  with  any  other  person 
or  persons  in  the  same  or  any  other  firm  of  business,  the  due 
and  punctual  remittance  of  money  to  pay  the  bills  so  to 
be  accepted  by  them,  and  also  the  payment  of  all  such 
sum  and  sums  of  money  as  they  the  said  P.  C.  Bruce ,  O. 
Simsan,  and  G.  Taylor,  shall  advance  for  the  said  John 
Cooke  and  Thomas  Cooke,  or  which  shall  or  may  be  due 
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or  owing,  or  payable  to  them  tlie  said  P.  C.  Brvce^  0. 
Simsofif  and  G.  Taylor^  from  the  said  John  Cooke  and 
CooKB.        Thomas  Cooke^  or  any  or  either  of  them  at  any  time  there- 
after,  on  any  account  whatever,  they  the  said  John  Cookt 
and  Jhomas  Cooke^  together   with  William  Peareth  as 
their  surety,  agreed  to  execute  a  bond  to  P.  C  Bruce^  0. 
StmsoHy  and  6.  Taylor^  in  the  manner  and  on  the  terms 
thereinafter  mentioned : And  the  above  written  obliga- 
tion was  such,  that  if  John  CooAre  and  Thomas  Cooke^ 
their  executors  and  administrators,  should  well  and  truly 
remit  to  P.  C.  Bmce^  G.  Simson,  and   G.  Taylor,  and 
every  of  them  associated  or  not  as  aforesaid,  the.  amount  of 
all  and  every  such  sums  of  money  as  they  the  said  John 
Cooke  and  Thomas  Cooke,  or  either  of  them,  or  any  other 
persou  authorized  by  them  or  either  of  them,  should  or 
might  draw  on  P.C.  Bruce,  6.  Simson,  and  6.  Taylor,  or 
any  of  them,'associated  or  otherwise  as  aforesaid  respective* 
ly,  or  made  payable  at  their  house,  as  and  when  the  same 
bills  and  notes  should  respiectively  become  due,&c.&c.&c 
then,  and  in  such  case,  the  obligation  was  to  be  void.**    It 
appears  to  me,  that  the  object  of  the  two  principal  obligors  n 
this  bond,  and  the  purpose  for  which  the  defendant's  testa- 
tor became  surety,  was,  to  secure  to  the  Xonif on  bouse  sach 
advances  as  they  might  make  to  the  Sunderland  house, 
constituted  as  it  then  was  of  the  two  partners  John  and 
Thomas  Cooke;  and  in  order  to  carry  the  bond  further, 
or  extend  its  terms  as  against  the  surety,  it  ought  most 
expressly  to  appear  on  the  face  of  the  instrument,  that  he 
intended  or  purposed  to  make  himself  liable,  not  only  for 
that  firm  as  then  constituted,  but  alefo  to  render  hig^f 
accountable  for  bills  drawn  by,  or  advances  mad^o  tb^ 
survivor.     It  has  been  said,  that  the  surety  was  to  be  lia* 
ble  in  respect  of  all  sums  advanced  to  meet  bills  drawu 
by  both  the  Cookes  or  either  of  them;  and  that,  conse* 
quently,  so  long  as  the  business  continued  in  their  hands, 
or  either  of  them,  he  was  liable  in  respect  of  any  debt 
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which  either  might  contract  witli  Bruce  Sf  Co.^  as  there  .j^^ 
was  nothing  in  the  condition  which  confined  the  surety's 
liability  to  debts  contracted  during  the  joint  lives  of  the 
Cookes;  but  if  such  were  his  intention,  why  were  not 
words  to  that  eflfect  introduced  f  viz.  such  as  *^  at  what- 
ever time  such  bills  shall  have  been  drawn,  whether  dur- 
ing the  partnership  or  afterwards,  or  on  any  account  %vhac- 
soever/'  Without  the  introduction  or  addition  of  any  such 
words,  I  think  that  those  or  '*  either  of  them,*'  roust  be  con* 
ined  to  the  acts  of  either  of  the  Cookes^  daring  theexistence 
of  the  co-partnership;  and  consequently,  could  have  no 
effect  after  that  period.  If  the  bond  had  been  meant  to 
extend  to  acts  of  either  of  the  Caoket  beyond  the  term 
of  the  partnership,  such  intention  should  not  only  have 
appeared  on  the  face  t>f  the  instrument,  but  it  should  have 
been  expressly  stated  that  the  responsibility  of  the  surety 
was  to  be  extended  to  the  survivor  of  his  principals,  or 
that  he  understood  it  to  be  so  at  the  time  the  bond 
was  given.  The  surety  might  consider  himself  secure 
by  relying  on  the  character  and  integrity  of  the  deceas- 
ed JTumiat  Cooke^  as  long  as  he  continued  a  partner; 
and  that  might  have  been  one  of  his  principal  objects  or 
motives  for  becoming  a  surety ;  and  if  he  had  been  request- 
ed to  have  extended  his  liability  beyond  the  life  of  the 
deceased  partner,  or  be.still  answerable  for  advances  made 
to  John  Cooke  alone  after  the  death  of  his  brother,  he  might 
have  refused  tohavedoneso:  or  he  might  have  been  willing  to 
bind  his  representatives  during  the  life  of  77ioma«CeK>A:e,but 
not  afterwards,  and  not  to  make  them  chargeable  until  the 

decease  of  both The  only  remaining  question  is,  whether, 

on  the  evidence  adduced  at  the  trial,  any  part  of  the  balance 
clue  from  John  and  Thomas  Cooke  at  the  time  of  the  death 
of  the  latter  was  still  unpaid,  or  remained  undischarged.  It 
has  been  admitted,  that  no  rest  or  distinction  was  made  in  the 
accounts  at  that  period ;  but  the  parties  went  on  as  if  nothing 
bad  happened,  and  the  subsequent  remittances  were  car« 

vol..  VIII.  B  jt 
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22^  r>^  to  the  acooont  of  the  general  balance ;  and  it  was  pror^ 
edy  that  the  remittances  made  after  the  death  of  Tkowuu 
Cooke  wore  more  than  sufficient  to  cover  the  balance  then 
due.  Nowy  it  is  an  established  principle,  that  if  a  debtor 
does  not  make  a  specific  appropriation  of  a  som'^lremitted 
to  account  at  the  time,  and  such  account  is  continued  as 
one  general  unbroken  and  consecutive  account,  the  sum 
remitted  must  be  taken  as  applicable  to  the  liquidation  of 
the  earlieat  balance  due  from  the  debtor,  and  the  creditor 
is  bound  so  to  appropriate  it  That  principle  applies  most 
forcibly  to  the  present  case,  and  it  was  for  the  interest  of 
all  parties,  that  the  remittances,  subsequently  to  the  deadi 
of  Thomas  Cooke^  should  be  applied  first,  in  liquidation  of 
the  old  balance;  and  more  particularly  so,  as  such  balance 
was  to  carry  interest  as  against  John  and  l%omfu  Cooke* 
As,  therefore,  it  appears  to  me,  that  the  remittances  made 
subsequently  to  the  death  of  the  latter,  ought  to  hart 
been  first  applied  in  liquidation  of  the  old  balance,  or 
debt  of  the  longest  standing;  and  I  think  this  rule  murt 
be  made  absolute^  by  reducing  the  verdict  to  one  shilling 
damages. 

Mr.  Justice  Park.-.  I  am  of  the  same  opinion,  and  if 
the  date  of  the  bond  be  considered,  it  is  quite  clcsar  that 
the  case  of  Scott  v.  Alhop  cannot  apply,  as  it  was  decid- 
ed on  the  construction  of  the  statute  48  Geo.  3,  c.  149, 
which  had  not  been  passed,  nor  the  stamp  duty  thereby  re- 
quired, imposed  at  the  time  the  bond  in  question  was  execut- 
ed. With  respect  to  the  materia]  point  as  to  the  fronstrnction 
of  the  bond,  it  appears  to  me  to  be  the  evident  intention  of 
the  parties  to  confine  its  operation  to  such  sums  as  shooM 
be  advanced  by  the  obligees  during  the  joint  lives  of  «/aAs 
and  Thomas  Cooke;  and  although  it  has  been  said,  that 
it  must  be  taken  to  cover  such  advances  at  all  times  dar* 
ing  the  life  of  either  of  them,  yet,  it  appears  to  me,  that 
the  parties  themselves  understood  the  distinction  between 
an  extended  or  confined  liability  at  the  time  of  the  execn- 
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tfon  of  the  iristniineiTi.  The  death  of  one  of  the  obligees 
was  not  to  affect  the  others,  as  they  were  empowered  to 
make  adrances,  wliether  they  were  associated  with  any 
other  persons  or  not;  bat  thnt  expression  is  altogether 
omitted,  whienf  mention  fs  made  of  the  parties  who  are  to 
draw  on  the  obligees;  so  that  when  Peareth^  as  surety, 
consented  to  become  liable  for  bills  drawn  by  his  princi- 
pals John  and  Thomas  Cooke^  or  either  of  them,  the  words 
^  associated  or  not"  having  been  entirely  dropped  or  omit- 
ted, those  "^or  either  of  them"  can  only  apply  to  acts  done 
by  either  of  the  Cookes  daring  the  continuance  of  their 
co-partnership.  So  the  surety  was  to  be  liable  to  the 
amount  of  all  such  sums  as  his  principals,  or  either  of 

fliem,  might  draw  on  the  obligees: that  must  be  taken  to 

apply  to  bills  drawn  in  their  partnership  character,  and  for 
the  payment  of  which  the  surety  was  to  be  responsible.  In 
Weston  v.  Barton  (a),  it  was  decided,  that  a  bond  given  to 
five  persons,  to  indemnify  them  or  any  of  them,  for  advances 
made  by  them  as  bankers,  did  not  extend  to  sums  advanc- 
ed after  the  decease  of  one  of  the  five  by  the  four  survi- 
vors; and  Sir  James  Mansfield  there  said(&),  "that 
it  resulted  from  the  authority  of  all  decided  cases,  that 
where  one  of  the  obligees  dies,  the  security  is  at  an  end ; 
that  it  was  not  necessary  to  enter  into  the  reasons  of  those 
decisions,  but  that  there  might  be  very  good  reasons  for  such 
a  construction;  as  it  was  very  probable  that  sureties  might  be 
induced  to  enter  into  such  a  security,  by  a  confidence  which 
tbey  reposed  in  the  integrity,  diligence,  caution,  and  ac- 
curacy, of  one  or  two  of  the  partners:  that  in  the  nature  of 
things,  there  cannot  be  a  partnership  consisting  of  several 
persons,  in  which  there  are  not  some  persons  possessing  these 
qualities  in  a  greater  degree  than  th'^  rest,  and  it  may  be, 
that  the  partner  dying  or  going  out  may  be  the  very  per- 
son on  whom  the  sureties  relied ;  it  would,  therefore,  bo 

(a)  4  Taunt.  673. {h)  Id.  682. 
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}^i^       very  unreasonable  to  hold  the  surety  to  bin  contract,  a& 

ter  such  change/' ^That  observation  applies  much  more 

forcibly,  or  even  in  a  tenfold  degree,  where  the  confidence- 
reposed  is  with  reference  to  the  contracting  of  debts  by  seve- 
ral obligors.  If  for  instance,  a  fatherand  son  are  connected 
in  partnership,  the  former  alone  might  be  in  affluent  or  suffi- 
cient circumstances;  it  is  very  natural  to  suppose,  that  a 
surety  might  be  willing  to  become  responsible  for  him, 
but  might  hesitate  to  do  so  for  the  son  alone ;  or,  in  other 
terms,  that  he  would  depend  entirely  upon  the  father  dur- 
ing the  continuance  of  the  partnership. With  respect 

to  the  question  as  to  the  appropriation  of  the  several  sums 
remitted  by  John  Cooker  after  the  death  of  his  brother 
ThomaSf  this  case  differs  materially  from  that  of  Sinuou 
V.  Inghanif  as  there  the  obligors  were  bound,  whether 
the  firm  should  be  changed,  or  they  should  be  associ- 
ated with  any  other  person  or  not.  There,  too,  there 
was  a  rest  and  settlement  of  the  accounts;  and  the  Court 
merely  decided,  that  there  could  not  be  a  complete  ap« 
propriation  until  a  communication  had  been  made  to  the 
*  party  who  was  to  be  affected  by  it:  but,  even  from  that 
case,  it  appears,  that  in  the  absence  of  any  specific  appro- 
priation, the  sums  remitted  after  the  rest  in  the  accounts, 
ought  first  to  be  applied  in  liquidation  of  the  old  balance. 
And  here,  it  appears,  that  remittances  were  made  af- 
ter the  death  of  JTiomas  Cooke^  which  were  more  than 
sufficient  to  pay  the  balance  then  due;  so  that  on  the 
whole,  it  appears  to  me,  that  the  rule  for  reducing  the  dam- 
ages to  one  shilling,  must  be  made  absolute. 

Mr.  Justice  BuRROUGH.^-There  is  no  ground  what- 
ever as  to  the  application  for  a  nonsuit,  on  the  insuffi- 
ciency of  the  stamp.  If  the  objection  were  tenable,  the 
statute  48  Geo.  3,  c.  149,  would  have  been  altogether  unne- 
cessary; and  which  was  passed  for  the  express  purpose  of 
meeting  an  instrument  of  this  description.  With  respect 
to  the  construction  of  the  bond,  if  I  had  thought  at  ^si 
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Pritis  as  I  now  do,  I  should  have  entertained  no  doubt 
whatever  upon  it,  for  the  condition  is  in  the  nature  of  a 
contract  between  the  principal  obligors  and  obligees,  in 
their  respective  characters  of  bankers,  and  for  the  perform- 
ance of  which,  the  former  were  to  be  liable  to  the  latter, 
whether  they  wer^  associated  with  any  other  persons  or 
not,  either  in  the  same  or  any  other  firm  of  business.  It  was 
not  intended  to  provide  for  debts  contracted  after  the  death 
of  one  of  the  principal  obligors,  but  the  surety  was  only  to 
be  liable  for  such  sums  as  should  be  advanced  to  meet 
bills  drawn  by  them  during  their  co-partnership;  for  the 
condition  in  terms  is,  that  if  they,  viz.  John  and  Thomas 
Cooke^  or  either  of  them,  their  executors  and  administra- 
tors, should  remit  to  the  obligees  the  amount  of  all  such 
sums  as  the  two  CookeSf  or  either  of  them  should  draw, 
then  the  bond  was  to  be  void.  It  therefore  appears  to 
me  to  be  the  obvious  meaning  of  the  parties,  that  the  sure- 
ty was  to  be  liable  only  during  the  continuance  of  the 
partnership  for  the  amount  of  bills  drawn  by  both  of  the 
partners,  or  one  or  either  of  them ;  and  if  he  were  to  conti- 
nue liable  after  the  death  of  one,  the  condition  ought  to 
have  been  more  explicit  in  terms.  .^  I  entertain  no  doubt 
whatever  as  to  the  appropriation  of  the  sums  remitted  af- 
ter the  death  of  Thomas  Cooke^  as  they  ought  to  have 
been  first  applied  in  reduction  of  the  balance  then  due. 
The  rule  therefore  for  reducing  the  damages,  and  entering 
a  verdict  for  the  plaintiflf  for  one  shilling  only,  must  be 
oiade 

Absolute. 
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DoDiNOTON  V.  Hudson. 


wucre  ihf  JMr.  Serjeant  Peake,  having  on  tlie  6th  instant  obtained 

.ic  feud  out,  on  ^  ^.^i^  to  shcw  CEUse  wby  a  iH'it  of  attachmcDt  of  contelI^lt 

whh  II  rule  of  ghoiild  HOt  be  issued  against  the  defendant,  for  disobedi- 

inBTi'ni"io''rfl'  ^"Ce  0^  *  f'^  <*■*  o^der  of  this  Court,  requiring  bim,  at  bis 

iniiBtc  iiie  own  expense,  to  reinstate  the  plaintiff's  premises  forthwith, 

m'e"  forth-  and  in  respect  of  which  the  present  action  was  brought, on 

.ith,  »id.  ih^t  ^Q  affidavit,  which  stated,  that  the  plaintiff  had  authorized 

begin  Id  act  a  person  under  a  power  of  attorney  to  make  a  demuid  on 

ih«1'^nihi-  ^^^  defendant,   to  comply  with  the  terms  of  the  opdwi 

and  an  aiiach-  gud  that  such  person.  On  the  2d  instant,  accordingly,  pera>< 

liim  will  muT-  nally  served  the  defendant  with  a  copy  of  the  order  or 

rd  fof,  four  jyjg  pf  Court,  and  at  the  same  time  produced  and  shewed 

•ertice,  on  [he  him  the  Original,  and  power  of  attorney,  and  also  demand* 

h«r cot' then"  ^^  '^*  defendant  to  reinstate  the  premises  forthwith [  when 

cammtnced  \o  he  Said,  that  he  could  Dot  begin  to  set  about  it  for  tbiei 

comply  witli  ,  ,  ,  ■        •      ■      ■    ■  .  ■       ■ 

the  tLTiD)  of  months.     It  was  also  sworn,  that  he  had  done  nothing  la 

the  rule,  ihe  pursitaoce  of  the  order,  nor  taken  any  steps  to  comply  wU 

Court  directed  \  ,        ,  J  V  r  J 

iiie  aiiaciiment  it  at  the  time  of  the  application  for  the  attachment,  or  since, 
althougli  eight  days  had  elapsed  since  the  serrice  and  de- 
mand liad  hc-eu  made. 


»ou1d  hevR 


k 


Mr.  Serjeant  f^augkan  and  Mr.  Serjeant  7Wd^  nor 
shewed  cause,  on  affidavits  of  the  defendant  and  hit  sur- 
veyor, who  slated,  that  from  the  time  ufthe  service  and  de- 
mand, it  would  require  three  months  at  least  to  effect  the 
reinstatement  of  the  premises,  as  the  wall  could  not  be 
rebuilt  on  the  spot  where  it  originally  stood,  witboat 
violating  the  55th  section  of  the  building  act ;  and  it  wu 
therefore  submitted,  that  the  attachment  ought  not  to  have 
been  moved  for,  until  the  expiration  of  that  period,  from 
which  nionc  the  defendant  could  be  considered  as  haTiog 
been  guiltyof  a  contempt;  and  although  he  stated  that  be 
could  not  begin  to  set  about  the  work,  yet  no  reasooable 
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dme  had  been  allowed  him  for  that  purpose  since  the  de«       .J^^. 
mand;  and  if  a  party  be  called  on  to  pay  money  on  a  cer-    Dovimotom 
tain  day,  no  attachment  can  be  issued  against  him  until      Hvd'iok. 
that  day  has  passed,  although  he  might  have  said  at  the 
time  of  the  demand,  that  he  never  would  pay  the  sum  de- 
manded. 

Lord  Chief  Justice  GiFFORD._The  application  for  the 
attachment  in  this  case,  was  not  made  on  the  ground  that 
the  defendant  had  not  completed  the  reinstatement  of  the 
plaintiff's  premises,  but  because  he  refused  to  set  about  it 
altogether,  and  he  had  not  even  made  a  beginning,  or 
done  any  thing  in  pursuance  of  the  order,  from  the  time 
of  tlie  demand  and  service,  to  the  day  of  the  application 
for  the  attachment.  If  he  had  even  evinced  an  intention, 
or  shewed  a  disposition  to  make  a  commencement,  the  case 
might  have  been  different;  or  if  he  had  been  prevented 
from  so  doing  by  the  inclemency  of  the  weather,  or  any 
other  sufficient  cause,  it  might  have  been  an  answer  to  this 
application.  But  the  defendant,  either  through  perverse* 
ness  or  ill  advice,  supposes  that  by  reinstating  the  plain- 
tiff's premises,  he  is  merely  bound  to  set  up  what  he  has 
improperly  pulled  down.  But,  if  a  person  pull  down  his 
neighbour's  wall,  and  it  is  necessary  that  another  shall  be 
erected  in  its  stead  according  to  the  provisions  of  the 
building  act,  it  must  be  so  done;  and  the  plaintiff  in  this 
case  is  not  to  suffer,  because  the  wall  cannot  be  rebuilt  or 
placed  in  its  former  state,  without  putting  the  defendant 
to  an  additional  expense,  in  consequence  of  the  provisions 
of  an  act  of  parliament  being  required  to  be  complied 
with.  The  plaintiff  is  entitled  to  have  his  premises  restor-* 
ed  to  their  former  state,  whatever  expense  may  be  incur- 
red by  the  defendant  in  so  doing.  The  Court  is  called  on 
to  decide  according  to  the  law  and  justice  of  the  case,  and 
cannot  be  influenced  by  party  feeling,  and  although  it  has 
been  said,  that  the  defendant  has  not  had  sufficient  time 
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allowed  him,  yet  it  must  be  considered  that  this  is  not  the 
first  application  (a\  and  if  he  had  said  that  he  would  eudea^ 
vour  to  comply  with  the  rule,  or  that  he  had  hired  buildere 
who  were  about  to  commence  the  work,  he  would  be  entitled 
to  a  favourable  consideration ;  but  as  he  stated  that  he  could 
not  begin  to  set  about  it  for  three  months,  and  as  his  sur- 
veyor says  that  he  cannot  proceed  without  violating  the 
provisions  of  the  building  act,  the  Court  is  bound  to  see 
that  the  plaintiff's  rights  are  no  longer  trifled  with ;  aod 
we  are  justified  in  calling  on  the  defendant  to  remedy  the 
injury  done  the  plaintiff  by  thid  summary  mode,  and  he  is 
not  bound  to  wait  three  weeks  or  three  months  for  the 
work  to  be  commenced.  I  am  therefore  of  opinion,  that 
this  rule  must  be  made  absolute;  and  consequently,  that 
the  writ  of  attachment  must  be  issued  against  the  defendant! 


Mr.  Justice  Park  and  Mr.  Justice  Burrouoh  concur- 
red ;  and  on  the  terms  of  the  attachment  lying  in  the  office 
until  tiie  first  day  of  the  next  Term,  the  rule  was  made 


Absolute. 


(a)  See  ante^  p.  510. 


Wtdnesdatff 
Feb.  llM. 


Thurtell  tJ.  Braumont. 


Where,  in       J.  HIS  was  an  action  of  iUisumpaU  on  a  policy  of  insurance 
an  action  on  a^  against  loss  or  damage  by  fire,  and  brought  against  the 

ance  to  recover 

a  loss  sustained  bj  fire,  the  defeiidanti  as  director  of  the  company,  endeavoured  to  establish 
that  the  plaintiff  had  wilfully  set  fire  to  the  premisesi  and  the  judge  directed  the  jarj,  that  they 
should  be  satisfied  that  the  crime  imputed  to  the  plaintiff  was  as  folly  and  satisfactorily  prond 
and  established,  as  would  warrant  them  in  finding  him  guilty,  in  case  a  criminal  charge  had 
been  preferred  against  him  for  the  same  offence  ?— Held,  that  such  direction  was  right.  Aod 
the  Court  refused  to  grant  a  new  trial,  although,  after  a  verdict  for  the  plaintiff',  a  grand  jorj 
had  found  a  bill  against  him  and  others  for  a  conspiracy  to  defraud  the  Insurance  Company, 
and  affidavits  were  produced  imputing  perjury  tu  the  plaintiff's  witneues,  and  disclosing  the 
nature  of  the  conspiracy,  and  also  tending  to  shew  that  the  plaintiff's  claim  was  founded  in 
raud,  which  was  not  known  to  the  defendant  at  the  time  of  the  trial. 
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defeDdant  as  the  managing  director  of  the  County  Fire  Of-        J^^. 
fice,  to  recover  the  value  of  g^oods  insured  by  the  plaintiff     Tbvbtill 
on  the  2d  December^  18229  to  the  amount  of  2700/.,  and     SsAviioyT. 
which  he  alleged  had  been  totally  destroyed  by  fire,  in 
his  warehouse  in  WatlingmStieet^  on  Sunday ^  the  26th 
January ^  1823;  and  the  value  of  the  goods  lost  was  stated 
in  the  declaration  to  amount  to  the  sum  of  1900/.    The 
defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park^  at  Guildhall^  at 
the  Sittings  after  Trinity  Term,  1823,  the  defendant  en« 
deavoured  to  shew  that  the  plaintiff  had  wilfully  set  fire 
to  the  premises  in  which  the  property  was  deposited,  or 
that  he  had  caused  them  to  be  set  fire  to  by  some  other 
person.  The  plaintiff's  brother  swore,  that  the  day  pre- 
viously to  the  fire,  goods  were  sent  to  the  warehouse  by 
different  persons,  of  the  value  of  1913/.,  but  none  of  the 
plaintiff's  witnesses  could  shew  how  the  fire  originated, 
and  their  testimony  was  so  far  inconsistent  and  contradic- 
tory, as  to  tend  to  substantiate  the  charge  imputed  to  the 
plaintiff;  and  the  only  person  who  resided  on  the  pre- 
mises, swore,  that  the  plaintiff's  warehouse  was  situate  on 
the  first  floor,  where  the  fire  broke  out;  and  that  his  bro- 
ther was  the  last  person  who  was  seen  in  the  house  on  the 
evening  of  the  Saturday  preceding  the  fire..-.For  the  de- 
fendant, it  was  proved,  that  the  plaintiff  had  lately  been 
in  the  King^s  Bench  prison,  and  that  he  had  also  been 
brought  up  to  be  discharged  under  the  insolvent  debtors' 
act;  and  a  waiter  at  a  tavern  swore,  that  the  plaintiff's 
brother  asked  him  to  take  premises  and  get  them  insured, 
when  he  would  put  in  goods  and  remove  them,  and  after- 
wards set  the  premises  on  firc._The  learned  Judge  told 
the  jury,  that  in  order  to  substantiate  the  defence  of  the 
premises  having  been  wilfully  set  on  fire,  the  same  evi- 
dence should  be  adduced  as  if  the  plaintiff  had  been  in- 
dicted for  arson ;  and  that  it  was  their  duty  to  be  satisfied 
that  the  crime  imputed  to  him  was  as  fully  substantiated 
in  this  action,  as  would  warrant  their  finding  him  guilty 


Bkavmont. 
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l9SMf        of  Uie  capital  offence,  in  case  he  had  been  brought  before 
Tbvbtsli.     them  and  tried  on  an  indictment  on  a  criminal  chacge.  The 
jury  found  a  verdict  for  the  plaintiff,  danu^es  1913/,9  be- 
ing the  value  of  the  goods  as  sworn  to  have  been  on  the 
premises  at  the  time  of  the  fire. 

Mr.  Serjeant  Taddy  in  the  last  Term  applied  for  a  rale 
nisi^  that  this  verdict  might  be  set  aside  and  a  new  trial 
granted,  on  three  grounds:    Firsts  a  misdirection  of  the 
learned  Judge  to  the  jury;  Seeondfy^  that  the  plaintiff's 
witnesses  had  been  guilty  of  perjury;  and  affidavits  were 
produced  to  shew,  that  true  bills  had  been  found  by  the 
grand  jury  of  iHftddf^ser  against  the  plaintiff,  his  brother, 
and  several  others,  for  a  conspiracy  to  defraud  the  fire- 
office  of  the  sum  insured,  and  sought  to  be  recovered  by 
this  action;   and  /osf/y,  that  from  the  publicity  which 
bad  been  given  to  the  proceedings  at  the  trial,  a  respect- 
able warehouseman  who  had  seen  the  nature  of  the  evi- 
dence in  th^  newspapers,  as  well  as  a  person  by  the  name 
o(  Sunif  who,  together  with  the  plaintiflTs  brother,  was 
a  prisoner  in    Hertford  gaol    on    a  charge  of  mnrdefi 
had  voluntarily  come  forward,  and  disclosed  upon  oath, 
facts  which  would  clearly  prove  that  the  plaintiflTs  de- 
mand had  been  supported  l>y  unparalleled  and  pre-concert- 
ed firand,  with  respect  to  the  goods  alleged  to  have  been 
burnt:— land  other  affidavits  were  produced,  stating  that 
scarcely  any  of  the  goods  were  on  the  premises  at  the  time 
of  the  fire;  but  that  they  had  been  re-sold  and  delivered  to 
the  respective  purchasers,  with  an  express  view  to  the  ac- 
complishment of  this  particular  fraud  on  the  insurance  oflioe. 
The  learned  Serjeant,  in  support  of  the ^«/  ground,  sub- 
mitted, that  the  learned  Judge  had  laid  it  down  too  broad- 
ly to  the  jury,  in  stating  that  they  should  entertain  die 
same  certainty  with  respect  to  the  plaintiff's  guilt  as  would 
justify  them  in  convicting  him  on  a  criminal  charge;  for 
that  in  a  civil  action  of  this  description,  it  was  fully  com- 
petent to  the  jury  to  decide  on  the  balance  of  probabilities 
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given  in  evidenoe,  as  in  any  other  OMe  where  they  would  be  ^^82^ 
warranted  in  finding  against  the  plaintiff,  if  he  fiuied  to  make  TauBTitL 
oat  his  claim  to  their  satisiactiony  although  arson  might  bbaumovt. 
not  have  been  proved  against  him :  for  if  the  loss  had  been 
occasioned  by  the  gross  negligence  of  the  plaintiff  or  his 
servants,  unaccompanied  with  guilt,  the  defendant  would 
have  been  entitled  to  a  verdict;  as  in  Belly.  Carsiairs (a)f 
where  a  neutral  ship  was  condemned  from  the  want  of 
necessary  documents  to  entitle  her  to  the  privileges  of  her 
national  character;  it  was  held  that  the  underwriter  was 
not  liable,  although  there  was  no  express  warranty  of 
such  character;  the  neglect  of  the  ship  owners  themselves, 
who  were  bound  at  their  peril  to  provide  proper  national 
documents  for  their  ship,  being  in  such  a  ease  the  efficient 
cause  of  the  loss.  Secondly,  as  bills  had  been  found 
against  the  plaintiff  and  others  for  a  conspiracy  to  defraud 
the  fire-office  since  the  trial,  added  to  the  imputation  of 
perjury  to  the  plaintiff's  witnesses,  was  of  itself  sufficient  to 
send  the  cause  down  to  be  re*tried;  and  lastly,  as  the  af- 
fidavits in  support  of  the  fraudulent  conduct  of  the  plain- 
tiff, disclosed  facts  of  which  the  defendant  coyld  have  had 
no  knowledge  at  the  trial,  he  was  in  eflect  taken  by  sur- 
prise, and  was  consequently  entitled  to  a  new  trial. 

The  Court  were  clearly  of  opinion,  that  the  directions 
of  the  learned  Judge  to  the  jury  were  perfectly  correct, 
as  the  question  for  their  consideration  was,  whether  the 
plaintiff  had  set  fire  to  his  premises  or  not;  and  the  de<- 
fendant  relied  on  the  fact  of  his  having  wilfully  or  intenm 
tionally  done  so,  which,  in  point  of  principle,  embraced  the 
same  question,  as  if  he  had  been  put  on  his  trial  on  the 
charge  of  arson^-^With  respect  to  the  objection  as  to  bills 
having  been  found  against  the  plaintiff  and  others,  to  de- 
fraud the  office,  and  perjury  in  the  plaintiff's  witnesses, 

(a)  H  East,  374. 
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l^f^-  ^'^^  ^^  Court  to  grant  the  prewnt  applicstion  on  mere  col* 
Thvrtbll  lateral  ciretunttaBees^  which  have  been  made  known  since 
BsAUMONTe    ^^  ^1^9  ^ud  which  the  defeiifflfht  has  thoughr  proper  to 

obtain  from  witnesses  of  such  doubtful  and  disreputable 

characters. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Cra9^  in  support 
of  the  rule,  contended,  that  as  it  now  appeared  that  the 
fire  had  been  produced  bjr  meaua  which  the  defendant 
coald  not  possibly  have  ascertained,  either  previously  to  or 
at  the  timeof  the  ^iai;  although  he  had  every  reason  then  to 
suspect  them,  and  as  he  hadsince  been  made  acquainted  wicli 
the  plaintiff's  fraudulent  conduct,  the  defendant  was  enti- 
tled to  have  the  circumstances  of  the  case  fiilly  investigated 
and  the  fraud  unravelled;  and  more  especially  so,  as  it  ap- 
peared that  the  plaintiff's  brother  had  acted  as  his  agent,  and 
it  should  have  been  satisfactorily  shewn  thai  the  fire  wai 
attributable  to  accident  alone.  The  defendant  could  not 
know  that  the  goods  sent  in  had  been  removed,  or  re^sold 
previously  to  the  fire,  for  the  express  view  of  the  accom- 
plishment of  this  fraud ;  and  there  could  consequently  be 
no  inference  drawn  or  presumption  raised  for  what  por- 
pose  the  premises  might  have  been  set  on  fire.  As,  there- 
fore, the  circumstances  attending  the  fire,  as  well  as  tbe 
motives  of  the  plaintiff  in  the  destruction  of  the  premises, 
have  been  discovered  since  the  trial,  as  well  as  various 
other  fraudulent  transactions  between  him  and  the  persoas 
with  whom  he  was  in  tbe  habit  of  dealing;  the  defendant 
is  clearly  entitled  Xo  a  new  trial,  when  every  fact  and  cir- 
cumstance attending  the  fire  may  be  investigated  and 
fully  ascertained. 

The  Court  took  time  to  consider  until  this  day  :.^wheD, 

Lord  Chief  Justice  Gifford,  after  fully  detailing  the  facts, 
as  well  as  the  evidence  adduced  at  the  trial,  the  aflidavits  in 
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only,  rtz.  the  affidavits  of  the  warehousemaD  and  Hunt^  ]^^^_- 

and  granted  OD  the  terms  of  the  defendant's  withdrawing*  Thvrtbll 

the  affidavits  relative  to  the  perjury  of  the  plaintiff's  wit-  Bbaumont. 
nesses  and  the  conspiracy,  and  on  payment  of  costs. 

Mr.  Serjeant  Faughan  and  Mr.  Serjeant  PeU^  in  the 
course  of  this  Term,  shewed  cause  on  affidavits,  tending 
in  substance  to  contradict  those  filed  on  behalf  of  the  d^ 
fendant ;  and  they  submitted,  that  as  those  of  the  plaintiff's 
brother  and  Hunt  were  principally  relied  on  by  the  de- 
fendant, they  should  be  received  with  great  caution,  or 
perhaps  were  entitled  to  no  weight  whatever,  under  the 
circumstances  in  which  they  were  then  placed.  The  learned 
Judge  who  tried  the  cause  has  not  expressed  himself  to  be 
dissatisfied  with  the  verdict,  and  it  has  not  even  been  in- 
ferred that  it  was  against  the  weight  of  evidence;  and  al- 
though the  plaintiff  might  have  been  guilty  of  one  crime, 
it  does  not  follow  that  he  was  implicated  in  the  transaction 
with  which  he  is  now  charged.  Neither  can  a  new  trial  be 
granted  on  the  ground  of  surprise,  as  the  defendant  had  an 
opportunity  of  enquiring  into  all  the  facts  relative  to  the 
fine  previously  to  the  trial ;  and  the  plaintiff  could  have 
no  interest  in  the  result,  as  the  policy  had  been  deposited 
with  his  creditors,  and  as  it  was  proved  that  the  goods 
were  purchased  and  sent  to  the  premises  the  day  preced- 
ing the  fire,  and  no  evidence  was  offered  to  shew  that 
they  had  been  removed,   the    plaintiff  was  most  clear- 
ly entitled  to  recover ;  and  more  especially  so,  as  some 
part  of  them  were  found  in  nearly  a  consumed  state  on 
removing  the  rubbish  after  the  fire,  and  it  must  therefore 
be  now  assumed  by  the  finding  of  the  jury,  not  only  that 
the  goods  were  on  the  premises,  but  that  they  were  not 
wilfully  set  fire  to.    It  is  evident,  that  if  the  cause  goes 
down  to  be  re-tried,  there  cannot  be  a  fair  and  impartial 
trial,  after  the  circumstances  which  have  transpired  re- 
specting the  murder  in  Hertfordshire^  and  it  is  not  enough 


G20  CASES  IN  HILARY  TERM, 

1824k  ^       put,  still,  it  must  be  considered  that    the  affidavits  iit 
Thustbll     support  of  his  having  been  taken  by  surprise,  are  not 
Bbaumomt.     founded  on    his  own   knoitfldg^  or  representation;  be 
must  have  been  aware  that  the  plaintiff  was  insolvent,  and 
that  any  benefit  to  be  derived  from  the  policy^  was  to  be 
divided  among  his  creditors.    It  is  not  enough  for  a  party 
to  swear  that  it  is  probable  that  another  has  been  guilty  of 
fraud,  or  that,  under  certain  circumstances,  it  naay  naturally 
be  inferred,  but  it  must  be  shewn  to  have  existed  in  the  most 
clear  and  satisfactory  manner ;  and  although  it  is  stated 
that  facts  have  come  to  the  defendant's  knowledge  since 
the  trial,  disclosing  wickedness  and  fraud  in  the  plaiotflT 
and  others,  still  it  is  the  duty  of  the  Court  to  proceed  with 
the  greatest  caution,  and  see  that  those  facts  are  fully  and 
substantially  made  out.  It  was  insisted  at  the  trial,  that  the 
goods  were  not  on  the  premises  at  the  time  of  the  fire,  and 
as  that  was  one  of  the  grounds  of  defence,  as  well  as  that 
the  premises  were  wilfully  set  on  fire,  it  cannot  now  be 
said  to  operate  as  a  surprise  on  the  defendant.     Even  if 
it  did,  it  would  be  dangerous  to  grant  a  new  trial;  aod 
more  particularly  so,  when  other  evidence  might  have 
been  adduced  at  the  former  trial.     If  a  party  neglect  to 
call  witnesses,  the  Court  will  not  grant  a  new  trial,  if  they 
might  by  any  possibility  have  been  called  on  the  former 
trial,  for  if  such  an  indulgence  were  g^nted,  there  would 
be  no  end  to  litigation.     At  all  events,  in  this  case  there 
was  conflicting  testimony,  and  the  defendant  ought  to  bafe 
made  enquiries  of  the  plaintiflf's  neighbours  at  the  time  of 
the  fire,  as  to  how  it  originated,  as  well  as  the  nature  of  the 
plaintiff's  dealings,  which  might  have  been^ obtained  frooi 
the  persons  who  furnished  him  with  goods:  and  although 
part  of  the  property  might  have  been  removed,  yet  there 
is  nothing  to  shew  that  the  remainder  was  not  on  the  pre- 
mises at  the  time  the  fire  happened.     It  must  be  ob- 
served, that  when  the  application  for  the  new  trial  was  made, 
no  objection  was  raised  as  to  the  verdict  being  against  eri- 
dence;  it  must,  therefore,  be  considered  conclusive  as  to 
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the  loss  of  the  gfoods  by  fire,  as  well  as  their  amount  or  va-  ^j^^^ 
lue.  The  plaintiff  proved  that  he  had  made  large  pur-  Thobthl 
chases  of  goods  tlie  day  piliiously  to  the  fire;  and  that  Biaumomt. 
fact  has  not  been  attempted  to  be  impeached  since :  the 
Court  cannot  act  on  a  mere  suspicion  of  their  being  re- 
moved; and  although  the  defendant  himself  might  have 
sworn  to  that  fact,  it  must  still  be  considered  that  he 
would  be  a  party  to  the  suit^  and  that  his  affidavit  would 
not  be  sufficient,  unless  it  were  supported  by  other  testi- 
mony. It  does  not  appear,  however,  that  any  communis 
cation  was  made  to  the  defendant  with  respect  to  the 
re-sale  or  removal  of  the  goods,  until  after  the  plaintifi* 
had  obtained  his  verdict.  Why  did  not  the  warehouse- 
roan  communicate  all  he  knew  to  the  defendant  in  the  first 
iostancef  The  mode  of  the  plaintiff's  dealings  or  his  merely 
re-selling  goods,  are  not  of  themselves  sufficiently  suspi- 
cious circumstances  to  induce  (he  Court  to  send  this  cause 
down  to  be  re-tried ;  and  more  particularly  so,  when  the 
balance  of  evidence  was  in  favour  of  the  plaintiff  on  the 
former  triaL^^On  the  whole,  therefore,  the  Court  having 
duly  considered  the  particular  circumstances  of  this  case, 
the  relative  situations  of  the  parties,  the  whole  of  the  evi- 
dence  adduced  at  the  trial,  and  the  affidavits  which  have 
been  since  filed  in  support  of  and  against  the  motion,  are 
clearly  of  opinion,  that  there  is  no  sufficient  ground  for 
granting  a  new  trial ;  and  although  the  parties  may  be 
ultimately  convicted  for  a  conspiracy  in  endeavouring  to 
defraud  the  fire-office,  it  will  not  induce  us  to  suspend  our 
judgment ;  for  even  if  some  of  the  plaintiff's  witnesses 
had  been  indicted  for  perjury,  it  might  prejudice  the  minds 
of  the  jury,  although  they  had  not  been  tried  or  convictw 
ed ;  and  the  bills  for  the  conspiracy  should  not  have  been 
filed  until  the  question  between  the  parties  in  this  cause 
bad  been  fully  set  at  rest.  We  are  therefore  clearly  of 
opinion,  that  this  rule  must  be 

Discharged, 

VOL.  VIII.  ss 
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^^'!'iu^.'  RoBERTsow  ©.  Clarke. 

Where  a  ship  This  was  an  BCtioD  of  ossumpsit  on  two  policies  of  JD- 
wM  so  far  in-     gurance,  the  first  of  which  was  dated  on  the  25th  January^ 

jured  by  a 

storm,  that  it  1820,  and  cflfected  on  the  ship  Neptune^  valued  at  8O002i 
was  found,  on    ^^  ^  yoyaffe  at  and  from  Lojidon  to  New  South  fFala 

snrTej,  at  a  fo-  J    o 

reign  port,  that  and  Fan  DiematM  Land^  the  East  IndieSf  JBast  Indian 
of  replurin'g  her  Islands^  Persia^  and  elsewhere,  as  well  on  this  as  at  and 
would  exceed     q^  fj^^  other  side  of  the  Cape  of  Good  Hope^  with  liberty 

her  original  va*  *       .^  m.  » 

loe,and  the  to  trade  backwards  and  forwards,  and  to  touch,  stay  and 
captain  sold  her  j|.^jg  ^^  j^^j  off  all  Dorts  and  places  whatsoever  and  where. 

honafide^  and  .  i  r 

for  the  benefit  soever,  and  for  any  purposes  whatsoever,  until  her  arri?al 
edfandThe^pur-  ^^  ^^^  ^^^  Station  of  discharging  her  homeward  cargo  in 
chasers  shortJj  EuTope.  The  second  policy  was  dated  on  the  IGthJayw- 
brokeherup:  ary,  1821,  and  effected  on  the  freight  of  the  same  ship, 
Held,  that  this   valued  at  4000/.  at  and  from  the  termination  of  her  out- 

was  such  a  case 

of  urgent  ne-     ward  voyage  at  Neio  South  Wales  and  Van  Diemans  Land, 

j^ify'tbe  sale.  *^  ^^^  P®^^  ^^  P®"^^®  of  discharge  and  loading  in  India  and 
In  an  action  on  the  East  Indian  Islands^  during  her  stay  and  loading  there, 
freight,  at  and  And  from  thence  to  her  port  or  ports  of  discharge  in  £ii- 
from  the  termi-  ^^^^^    j]^^  defendant  pleaded  the  general  issue. 

nation  of  the  '^  ^  »  ® 

ves&ei'soutward  At  the  trial,  before  Mr.  Justice  Burroughs  at  GuildkaU^ 

s^K«^^  at  the  adjourned  sittings  after  the  last  Trinity  Term,  the 

Van  Dievums  plaintiff  Called  several  witnesses,  who  proved  that  the 

ports'of  dis-  Neptune  sailed  from  England  in  the  beginning  of  the  year 

?oa"b  *\n^  *®^*  ^^^^^  convicts  for  New  South  Wales,  she  having  pre- 

India  and  the  viously  Undergone  a  survey  by  the  Government  officen 

hiands  :*He\d  ^ppointcd  for  that  purpose,  and  declared  by  them  to  be 

that  the  Mauri-  perfectly  Capable  of  performinir  the   voyacre:   that  she 

titawasnotin  ,      ,   ^^        «        w  -nr^  w      -  /.      i 

India,  nor  an  reached  New  South  Wales  m  a  perfectly  sea^worthy  stale, 
witM^  th^'*^'  ^"^  having  discharged  her  convicts  there,  she  sailed  to 
terms  of  the  Surabaya,  where  she  took  in  a  cargo  of  rioe,  which  she 
™'aft«wa?d^^  ca''"^^  to  the  Island  of  Mauritius,  and  dischai^  it  there. 
determined  to    The  Hce  was  found  to  be  perfectly  free  from  damage,  and 
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CD  a  survey  beittg  bad,  the  ship's  boltoin  was  found  to  be       ,  182^ 
perfectly  dry,  and  she  appeared  sound,  and  was  reported 
to  be  in  every  respect  se»»wortby.     Having  taken  in  a 
cargo  at  |he  Mauriiiui^  consisting  of  sugar,  cotton  and 
cloves,  she  on  the  81st  Jufy^  182],  sailed  from  Port  Louis 
in  that  island,  on  her  homeward  voyage  to  Ijondou.    From 
the  14tb  August  until  the  7th  September  the  Neptune  en- 
coouterad  a  succession  of  storms  and  gales,  and  on  the 
8th  she  arrived  at  Symond^s  Bay;  but  when  she  neared 
that  port  she  was  in  a  state  of  the  greatest  distress,  and 
making  from  two  to  three  feet  water  per  hour,  and  her 
nmin  topsail  was  completely  shivered.     By  the  assistance 
of  the  inhabitants  she  was  brought  into  port,  and  imme- 
dialely  surveyed,  but  the  extent  of  her  damage  could  not 
be  ascertained,  as  she  had  a  full  cargo  on  board.     She  wan 
consequently  unloaded,  and  underwent  a  second  survey, 
when  it  was  recommended  by  the  surveyors  employed,  as 
well  as  by  an  agent  of  Uoyd%  to  whom  the  captain  had 
applied  for  advice,   that  the  vessel  should  be  sold,  as  the 
expence  of  repairing  her  would  exceed  her  original  value. 
The  captain,  acting  under  this  advice,  and  being  unac- 
quainted with  the  insurance  effected  on  her,  sold  her  and 
some  part  of  the  cargo  which  had  been  damaged,  for  5000 
dollars,  and  trans-shipped  the  remainder  of  the  cargo  to 
London.     No  estimate  of  the  expence  of  repairing  her  was 
given  in  evidence,  but  it  was  proved  that  there  were  no 
docks  at  the  Mauritius  where  she  could  be  repaired  ;   but 
it  appeared  that  the  persons  who  had  purchased  the  vessel 
on  speculation,  taking  an  opportunity  of  fine  weather,  after 
a  month  had  elapsed,  brought  her  round  to  Table  Bay^ 
where  she  might  have  been  completely  repaired.    But  on 
its  being  ascertained,  from  the  great  damage  she  had  sus- 
tained,  that  such  repairs  were  not  advisable,  she  was  there 
broken  up. — For  the  defendant,  it  was  contended,  with  re- 
gard to  the  policy  on  the  ship,  that  the  captain  ought  to 
have  repaired  her  at  any  expense  less  than  the  sum  for 

ss2 
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2^^       which  she  was  insured,  and  that  the  defendant  was  at  all 
events   entitled   to  a  verdict  on  the  second    policy  od 
freight,  as   the  Mauritius  coald   not  be   considered  an 
East  Indian  island  within  the  terms  of  the   policy;  to 
prove  which^  he  called  the  hydrog^pher  of  the  East  In^ 
dia  Company^  who  stated,  that  he  apprehended,  geogra* 
phically  speaking,    that    the    Mauritius  must  be  con- 
sidered as  an  African  Island^  belonging  to  the  MadagaS" 
car  Archipelago;  that  it  was  so  reputed  by  the  inhabi- 
tants, and  that  it   was  unconnected  with  the  East  India 
Company^ s  Government.     The  plaintiff's  witnesses  how- 
ever had  previously  stated,  on  cross-examination,  that  they  tt 
considered  the  Mauritius  to  be  an  East  Indian  Island^ 
and  that  it  was  generally  taken  to  be  so»     The  teamed 
Judge  left  it  to  the  jury  to  say,  whether  they  thought  the 
captain  was  justified  in  selling  the  vessel  under  the  exist- 
ing circumstances  at  the  time  of  such  sale,  as  proved  be- 
fore them;   and  he  told  them,  that  if  they  thought  the  sale 
arose  from  urgent  necessity,  the  captain  had  a  right  todis* 
pose  of  the  vessel  as  he  did,  and  that  consequently  the 
plaititiff  would  be  entitled  to  a  verdict  on  the  policy  on 
the  ship.    He  also  left  it  to  them  to  judge,  upon  the  evi- 
dence adduced  for  the  plaintiff  and  defendant,  whether  the 
Mauritius  was  an  Indian  Island  or  not  within  the  terms 
of  the  policy  on  freight,  which  he  observed  must  be  con- 
sidered as  having  reference  to  the  first,  as  it  was  intended 
to  cover  the  same  voyage,  or,  in  other  terms,  to  operate  as 
an  extension  of  the  first  poMcy  on  the  ship.     The  jury 
found  a  general  verdict  for  the  plaintiff  on  both  policies. 

Mr.  Serjeant  Fdughan^  in  the  last  Term,  obtained  a  rule 
nisif  that  this  verdict  might  be  set  aside,  and  a  new  trtti 
granted,  on  the  grounds,  F^irstfThat  under  the  circumstan- 
ces, the  captain  was  not  authorized  in  selling  the  ship  at 
the  CapCf  so  as  to  throw  the  loss  on  the  underwriters;  as 
although  the  repairs  might  have  exceeded  her  cost  price, 
still  that  as  she  was  valued  at  and  insured  for  8000/.,  if 
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she  could  have  been  repaired  at  all,  it  was  the  captain's         1824. 
duly  to  have  done  so.     Secondly y  That  with  respect  to  the 

* 

policy  on  freight,  the  risk  had  never  attached,  as  the  cargo 
was  loaded  at  the  Mauritius^  which  was  not  in  India^  nor 
did  it  fall  within  the  description  of  ku  East  Indian  Island^ 
as  described  in  the  policy. 

Mr.  Serjeant  Pelly  on  a  former  day  in  this  Term,  shewed 
cause,  and  submitted  that  this  case  was  distinguishable  in 
circumstances  from  all  those  which  had  preceded  it ;  and  in 
which  it  had  been  decided,  that  the  captain  of  a  ship  in  a  fo- 
1^  reign  port  is  not  justified  in  sellingher,  except  in  cases  of  ex- 
treme or  the  most  urgent  necessity,  as,  in  all  those  cases, 
the  vessels  had  been  repaired  by  the  purchasers  after  the 
sale,  and  brought  home  full  cargoes;  whilst  here,  the  pur- 
chasers, after  having  taken  the  trouble  to  get  the  vessel 
round  to  Table  Bay,  with  an  intent  to  repair  bor,  found  it 
totally  impracticable  to  do  so,  and  she  was  consequently 
broken  up  there.  It  appeared  too,  that  at  the  time  of  the 
sale  the  captain  did  not  know  that  an  insurance  had  been 
effected,  either  on  the  ship  or  freight,  and  he  therefore  act- 
ed, as  he  conceived,  for  the  benefit  of  his  owners,  whom  he 
believed  to  be  the  only  persons  interested ;  and  as  on  two 
diflTerent  surveys,  it  appeared  that  the  expense  of  the  re- 
pairs would  have  amounted  to  more  than  the  original  cost 
of  the  vessel,  and  the  sale  was  recommended  by  the  per- 
sons who  surveyed  her,  as  well  as  an  agent  of  Lloyd' s^  to 
whom  the  captain  applied  for  advice  in  the  first  instance, 
it  is  quite  clear  that  the  sale  was  not  only  bondjide^  but 
justified  by  the  extreme  necessity  of  the  case.  At  all 
events  it  was  a  question  for  the  jury  to  decide,  from  all  the 
facts  adduced  in  evidence  before  them;  and  as  they  con- 
sidered that  the  captain  was  fully  warranted  in  the  sale, 
their  verdict  cannot  be  disturbed  with  respect  to  the  poli- 
cy on  the  ship. As  to  the  objection  raised  to  the  second 

policy  on  freight,  respecting  the  situation  of  the  island  of 
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Mmd  w.  Bemham  {a\  asd  Membum  ▼•  LeMe  (A),  litis  sub-  J^jl 
jeot  has  been  completely  exhausied;  and  in  tbe  latter  case, 
liOrd  Chief  Justice  Dallas  asked,  **  What  is  extreme  neces- 
miji  It  js  not  sufficient  that  the  captain,  in  bis  opinion. 
Judged  it  to  be  so.^  And  in  Beady.  BonhoMj  Mr.  Justice 
Bichmrdson  said,  that  **  as  to  the  necessity  of  a  sale,  it  is 
quite  clear  that  a  master  has  no  authority  to  sell,  except 
in  a  case  of  extreme  or  absolute  necessity,  viz.  in  the  great- 
est or  almost  insurmountable  difficulties,  or  at  all  eventst 
as  would  induce  a  prudent  man  so  to  act,  in  case  the  ves- 
sel were  not  insured."  Here,  however,  it  appears  that  no 
such  necessity  existed  in  point  of  (act,  as  the  ship  might 
4iare  been  completely  repaired  at  Table  Bay^  where  she 
was  taken  by  the  purchasers,  and  although  the  expense  of 
Jier  fq>airs  there  might  have  exceeded  her  prime  cost,  stiU, 
as  die  value  put  upon  her  by  the  plaintiff  in  the  policy  was 
8O0OL  she  ought  to  have  been  repaired  at  any  expense 
mums  that  sum,  as  the  plaintiff  ought  to  be  bound  by  his 
own  valuation,  and  in  that  case  he  would  have  been  en- 
titled to  claim  iiis  loss  from  the  underwriters,  the  policy 
•being  in  the  nature  of  a  contract  of  indemnity,  which  was 
materially  altered  by  the  sale,  as  the  risk  was  thereby  en- 
^ely.pot  an  end  to,  and  which  enabled  the  plaintiff  to  claim 
as  for  a  totd  loss.  Besides,  no  estimate  of  the  expense  of 
the  repairs  appears  to  have  been  made,  and  therefore  it 
does  not  follow  that  such  expense  would  even  have  amount- 
ed to  the  original  cost  of  the  vessel. — As  to  the  second 
policy  on  freight,  it  may  be  considered  as  wholly  distinct 
from  the  first,  not  only  as  a  year  had  intervened  between 
the  days  on  which  they  were  effected,  but  they  were  differ- 
ent not  only  in  "value  but  in  terms,  and  the  risk  insured 
against  in  the  latter,  was  from  the  termination  of  the  out- 

(«)  6B.  Moorc,   397. {b)   Not  reported,  but  tried  before  Lord 

Chirf  Jiwtire  Dallas,  at  Guildhall,  at  thef»ittings  after  Hilary  Term, 
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19^4^  ^  ward  Toyag^  to  the  yessel's  ports  of  discharge  and  loadiog, 
and  during  her  stay  in  India  and  the  East  Indian  Islands, 
and  firom  thence  to  her  final  port  of  discharge  in  Europe; 
and  although  it  has  been  contended  that  the  Mauritua  is 
an  Indian  Island^  and  different  authorities  have  been  cited 
to  prove  that  fact,  still  it  must  be  considered  that  it  is  only 
four  hundred  miles  distant  from  Madagascar^  whilst  it  is 
at  least  two  thousand  from  the  East  Indies;  and  although 
it  is  now  subject  to  our  Government,  it  does  not  form  any 
part  of  the  East  Indian  dependencies,  and  licences  to  trade 
'there  are  different  from  those  granted  to  the  Indian  Islands, 
as  in  the  one  case  they  are  granted  by  the  Crown,  and  in 
the  other  they  must  be  obtained  from  the  Easi  India  Com^ 
pony.  And  although  various  gazetteers  have  been  cited  to 
.shew  that  the  Mauritius  is  an  Indian  Island^  they  are  op- 
posed by  the  Encyclopaedia  in  which  it  is  termed  an  African 
Island^  and  in  the  French  work  of  Paul  et  Virginie  it  is 
described  as  being  situate  in  Africa.  As  well,  therefore, 
from  its  local  or  geographical  situation,  as  on  authority, 
and  the  want  of  jurisdiction  oii\i%  East  India  Company^it 
must  be  considered  as  an  African  and  not  an  East  Indian 
Island;  and  if  so,  the  risk  on  the  policy  on  freight  nev^ 
attached,  as  the  cargo  was  loaded  at  the  Mauritius,  and 
the  defendant  is  consequently  entitled  to  a  verdict. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Gifford  now  delivered  the  judg« 
ment  of  the  Court  as  follows:  This  was  an  action  on  two 
policies  of  insurance,  one  of  which  was  dated  on  the  25di 
January,  1820,  and  effected  on  the  ship  Neptune,  valaed 
at  8000/.,  for  a  voyage  at  and  from  London  to  ^ew  South 
Wales,  Van  Dieman's  Land,  the  East  Indies,  the  East 
Indian  Tsla/nds,  Persia,  and  elsewhere,  with  liberty  to  touch 
and  call  at  all  ports  and  places  on  this  or  the  other  side  of 
the  Cape  of  Good  Hope,  until  her  arrival  at  her  final  port 
of  discharge  in  Europe.     The  second  policy  was  efiect- 
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ed  on  the  freight  of  thut  ship,  dated  on  the  16th  Januaryf  ^  1824. 
1821,  and  effected  for  the  sum  of  4OUO/.9  and  the  risk  was 
to  commence  at  and  from  the  termination  of  her  outward 
▼oyage  at  Netv  South  Wales  and  Fian  Diemans  Land^ 
to  her  port  or  ports  of  discharge  and  loading  in  India 
and  the  Eatt  Indian  Islands^  and  during  her  stay  and 
loading  there,  and  from  thence  to  her  final  port  or  ports 
of  discharge  in  JEvrope,  A  general  verdict  has  been 
found  for  the  plaintiff  on  both  these  policies,  and  a  rule 
nisi  has  been  obtained  for  setting  it  aside,  and  that  a  new 
trial  might  be  granted  on  two  objections  only,  and  both  of 
which  were  taken  at  the  trial.  The  Jirst  is,  that  the  ves- 
sel ought  to  have  been  repaired  and  not  sold;  and  second- 
/y,  with  respect  to  the  insurance  on  freight,  that  the  risk  in 
the  second  policy  did  not  attach,  as  the  cargo  was  not  ship- 
ped at  the  East  Indies^  or  an  East  Indian  Island,  but  at 

the  Mauritius. With  respect  to  the  first  objection  as  to  tlie 

ship,  viz.  that  the  captain  who  sold  her  at  the  Cape  of 
Good  Hope^  WH8  not  justified  in  so  doing;  but  that  she 
should  have  been  repaired,  as  she  was  afterwards  brought 
round  by  the  purchasers  to  Table  Bay.  It  is  unnecessary 
to  enter  into  a  minute  investigation  of  the  several  cases 
which  have  been  already  decided  on  this  subject,  as  most 
of  them  are  of  recent  occurrence,  and  must  consequent- 
ly be  in  the  perfect  recollection  of  the  Court;  and  those 
of  Meid  V.  Darby^  the  case  of  the  Gratitudine^  Idle  v. 
The  Royal  Exchange  Assurance  Company,  and  Read 
V.  Bonham,  have  established  the  principle,  that  in  or- 
der to  justify  the  sale  of  a  ship  by  the  master,  a  case  of 
urgent  or  extreme  necessity  must  exist,  and  it  must  be 
made  bond  fide,  and  for  the  benefit  of  all  concerned,  and 
the  existence  of  such  necessity  must  be  strictly  ascertain- 
ed and  adhered  to.  The  Court  are  extremely  anxious  that 
it  should  be  fully  understood,  that  nothing  can  now  affect 
or  impeach  th^  correctness  of  that  principle.      But  the 


680  CASeS  IN  HILARY  TEEM, 

1824.         otAj  qnestion  now  is,  did  the  facts  «nd  ckciuDstaDon 
of  this  case,  as  given  in  evidence  at  the  trial,  estaUiik 
the  existence  of  such  an  urgent  necessity,  and  that  the 
sale  was  efiected  for  the  benefit  of  all  concerned*    The 
jury,   who  were  special,  have  determined  that  it  wa% 
and  after  having  heard  the  notes  of  the  learned  Jodge 
who  tried  the  cause,  and  the  arguments  which  have  bees 
adduced  in  support  of  and  against  the  verdict,!  am  dear- 
ly of  opinion  that  the  jury  came  to  a  right  oondusiou ;  aad 
consequently,  that  their  verdict  was  fully  warranted  by  the 
evidence  before  them,  as  far  as  regards  the  sale  of  the 
ship.    It  appeared,  that  at  the  time  she  left  the  MauriHus 
she  was  perfectly  sea-worthy,  and  complete  in  every  re- 
spect for  the  purpose  of  the  homeward  voyage;  'diat  after 
she  had  taken  in  her  cargo  there,  and  before  she  reaebed 
the  Cope,  she  encountered  a  heavy  gale,  wfaicAi  continoed 
incessantly  until  her  arrival  at  SymofuPs  Bay^  which  she 
succeeded  in  making  with  the  utmost  difficulty,  and  when 
she  neared  that  port  she  was  in  such  a  state,  that  the  cap- 
tain was  obliged  to  fire  guns  of  distress.    On  her  hmig 
brought  into  that  port,  through  the  assistance  of  the  inln- 
bitants,  she  was  immediately  surveyed,  but  the  extent  ef 
her  damage  could  not  be  ascertained,  as  she  had  a  AiB 
cargo  on  board ;  she  was  consequently  unloaded  and  sur- 
veyed a  second  time  by  carpenters  and  surveyors,  when  it 
was  ascertained  that  it  was  impossible  to  repair  her  at 
SymoniTs  Bay.    The  captain  then  applied  to  an  agent  ct 
Lloyds  there  for  advice,  and  he  as  well  as  the  surveyon 
concurred  in  thinking  that  it  would  be  beneficial,  and  for 
the  interest  of  all  concerned  that  the  vessel  should  be  soM, 
which  was  accordingly  done.    The  purchasers,  after  a 
month  had  elapsed,  succeeded  in  bringing  her  round  to 
Table  Bay  ^yfhevB  she  might  have  been  repaired;  butfind- 
ing  from  her  disabled  state  that  it  was  unadvisable  to  do 
so,  they  broke  her  up.    These  facts  were  fully  proved  by  a 
carpenter  who  was  at  the  Cape  at  the  time,  and  who  swore, 
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that  it  appeared  to  him  (hat  the  expence  of  repairing  her       .J^^ 
weulcl  be  equal  to,  or  even  exceed  her  origroal  cost.    On 
these  facts  before  them,  the  jury  found  that  a  case  of  ui^- 
ent  necessity  had  been  made  out.    It  has  not  been  disput- 
ed that  the  sale  was  not  made  hon&fide^  and  it  is  quite 
dear  that  under  the  circumstances  it  was  for  the  bene- 
fit of  all  concerned.     It  also  appeared  by  the  evidence 
of  the  captain,  that  he  was  ignorant  of  the  insurance  at 
the  time   of  the  sale.     It  therefore  appears  to  us,  that 
the  jury  have  formed  a  right  conclusion,  as   far  as  re- 
gards the  sale  of  the  ship.    Still,  however,  we  agree  with 
the  argument  for  the  defendant,  that  it  is  not  sufficient 
to  shew  that  the  sale  was  hon&Jide^  and  for  the  benefit  of 
all  concerned,  as  if  it  took  place  under  an  error  of  judg- 
ment the  underwriter  would  not  be  liable ;  but  it  must 
be  also  shewn  that  there  was  an  urgent  necessity  for  such 
sale;  and  as  such  necessity  was  satisfactorily  proved  to 
have  existed  in  the  present  instance,  the  verdict  in  that 
respect  cannot  be  disturbed. — ^With  respect  to  the  policy 
on  freight,  as  the  risk  attached  from  the  termination  of  the 
outward  voyage  at  Neto  South  Wales  to  her  ports  of  dis- 
charge and  loading  in  the  East  Indies  and  the  East  /n- 
dian  Islands;  it  was  incumbent  on  the  plaintiff  to  prove 
that  the  Mauritius  was  in  India,  or  an  East  Indian  Is- 
land^  so  as  to  bring  it  within  the  terms  •of  the  policy. 
There  can  be  no  doubt  that,  geographically  considered, 
the  Mauritius  is  not  situate  in  India,  nor  among  the  East 
Indian  Islands;  and  although  the  plaintiff's  witnesses  on 
cross-examination  had  stated,  that  it  was  generally  con- 
sidered as  an  Indian  Island,  yet  a  person  who  filled 
the  situation  of  liydrographer  at  the  East  India  Home, 
and  who   was  called  for  the  defendant,  stated,  that  it 
was  an  Island  belonging  to  the  Madagascar  Arekipela' 
go,  and,  in  physical  geography,  considered  as  belonging 
to  Africa;   and  no  direct  evidence  was  offered  by  the 
plaintiff,  to  shew  that  the  Mauritius  in  mercantile  accept 
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1824.  tation  was  reputed  or  esteemed  to  be  in  Indian  or  an  EaU 
Indian  Island;  as,  therefore,  he  failed  to  prove  the  com- 
mencement  and  duration  of  the  risk  as  contemplated  by 
the  policy'on  freight;  the  verdict  must  be  confined  to  the 
plaintiff  on  the  policy  on  the  ship,  and  a  verdict  must  be 
entered  for  the  defendant  on  the  policy  on  freight;  and 
on  these  terms  the  rule  was  ordered  to  be  made 

Absolute  (a). 

(a)  See  RoherUoA,  v.  Money,  1  Ry.  &  Mood.  N.  P.  C.  75»  where,  id 
an  action  by  the  plaintiff  against  another  underwriter  on  the  policy  op 
freight,evidence  was  admitted  to  shew  that  the  ilfatfn7titf  wascomider- 
ed  in  mercantile  contracts  and  insurances,  as  an  East  Indian  Uhaii,  al- 
though treated  by  geographers  as  an  Afiican  Island;  and  Lord  Chief 
Justice  Gifford,  before  whom  the  cause  was  tried,  having  left  it  to  the 
.  jury  to  say,  whether  from  the  whole  of  the  evidence  the  Mauritiju 
was  an  East  Indian  Island  within  the  meaning  of  the  pcrficy ;  they  found 
that  it  was,  and  accordingly  gave  a  verdict  for  the  plaintiff.  See  aiao 
Uhde  V.  Walters,  S  Camp.  16. 


fI^T^'  Riddell,  Plaintiff;  Nash  and  Others  Deforciant. 

It  seems  tiiat  JtIr.  Serjeant  Lawes  moved  that  this  fine  might  pass,  al- 

tbe  affidavit  of  ijjQugrh  the  affidavit  of  the  acknowledsfment  of  the  conusors, 

the  acknow-  °                                                                 ° 

ledgment  of  a  which  had  been  taken  at  Caen^  in  Normandy ^  had  not  beoi 

Catn  inNor-  ™^de  or  authenticated  before  a  notary  public  or  magis- 

mandy,  cannot  if^te  there.     He  founded  his  motion  on  an  afiSldavity  which 

fore  the  BriHth  Stated,  that  the  necessary  documents  had  been  sent  to  Gum 

thrro\he"***°*  for  the  purpose  of  having  the  acknowledgment  taken,  and 

major  having  that  an  application  was  made  to  the  mayor  there,  in  the 

fwed^^to  take"  Presence  of  a  notary,  who  both  declined  to  take  an  affida- 

such  affidavit,  vit  of  the  acknowledgment,  as  the  proceedings  were  writ- 

on  the  ground  ^ 
that  the  proceedings  were  not  in  the  French  language: — at  all  events  it  must   be  shewn  that 
there  was  no  other  magistrate  at  Caen  than  the  major,  before  whom  tite   affidavit  might  have 
been  sworn. 
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ten  in  English,  and  not  in  the  French  language;  on  which 
the  affidavit  was  sworn  before  the  British  consul  resident 
at  Caen,  This  the  learned  Serjeant  subinitted,  was  under 
the  circumstances  sufficient,  and  he  referred  to  the  case 
of  Domville^  demandant;  Kinderley^  tenant;  Collier^ 
vouchee  (a),  where  an  affidavit  of  the  acknowledgment  of 
a  warrant  of  attorney  for  suffering  a  recovery,  made  before  a 
British  consul  in  a  part  of  IndiUf  where  there  was  neitbeft* 
a  notary  public  nor  magistrate,  was  held  good. 
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But  the  Court  doubted  whether  the  consul  at  Caen^  was 
empowered  to  administer  an  oath ;  and  held^  that  it  was,  at 
all  events,  incumbent  on  the  parties  to  make  an  affidavit, 
that  there  was  no  other  magistrate  than  the  mayor  resident 
there,  before  whom  the  affidavit  of  the  acknowledgment 
might  have  been  taken. 

The  application  was  accordingly  refused. 

{ays  Taunt  «7^ 


Cannan  and  Others  v.  Mraburn  and  Another. 


Thuriday, 
Feb.  im. 


JL  HIS  was  an  action  on  the  case,  and  brought  against  the     j^  ^^  ^ij^^ 
defendants  as  ship-owners,  for  a  damage  sustained  by  the  OQ  thec«M 
plaintiffs,  by  the  loss  of  goods  laden  on  board  the  defend-  owners,  to  re- 
ant's  ship.  *^^*^':  <i™g«» 

■^  lustaiDed  by 

At  the  trial,  before  Lord  Chief  Justice  Dallas^  at  Guilds  the  loss  of 
hall,  at  the  Sittings  after  Michaelmas  Term,  1822,  a  verdict  S^boVrd'^h^fr 
was  found  for  the  plaintiffs,  damages  7000/.,  subject  to  the  vessel,  where 

the  completion 
of  the  ▼ojage  was  prevented  bj  the  improper  sale  of  the  ship  hj  the  captain  abroad : — Held, 
that  the  value  of  the  ship  was  to  be  calculated  at  the  time  of  the  sale,  and  not  at  the  time  of 
the  commencement  of  the  voyage,  and  that  the  owners  were  only  liable  for  the  amoant  of  the 
freight  which  might  have  been  earned  if  the  vessel  had  completed  her  voyage,  and  not  the 
amount  of  freight  as  calculated  on  at  the  time  of  its  commencement. 
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1804.  award  of  aa  arbitrator,  wbo  wa«  to  settle  aad  ascertain  the 
Gamnak  amount  of  the  damages;  and  by  the  terms  of  the  order  of 
Mbabvbn.  reference^  the  verdict  was  to  be  entered  for  such  a  sum 
as  he  should  direct*  The  arbitrator  by  his  award,  ordered 
that  the  verdict  should  be  reduced  to  the  sum  of  ICOOl^ 
and  stated,  that, 'inasmuch  as  several  points  of  law  haii 
arisen  in  tbe  course  of  the  reference,  on  which  it  was 
agreed,  that  either  of  the  parties  might  apply  to  have  tbe 
opinion  of  this  Conrt;  he  had  thought  it  fit  to  state  the 
circumstances  of  the  case  specially,  for  the  purpose  of  en« 
abling  either  of  the  parties  so  to  do;  and  he  further  di- 
rected, that  his  award  should  be  altered  and  made  con- 
formable to  the  opinion  of  the  Court.  The  circumstances  sf 
the  case,  as  set  out  by  him  upon  the  face  of  the  award,  were 
as  follows: — This  was  an  action  upon  the  case  brought  by 
the  plaintiffs,  who  had,  by  their  agents  in  Catcutia^  ship- 
ped seventy-two  chests  of  indigo  on  board  the  Lady  Banks 
in  Calcutta,  bound  for  London,  against  the  defendants,  tbe 
owners  of  that  ship,  whereof /soac  Vallance  was  the  mas- 
ter. The  declaration  stated,  that  the  plaintiffs,  at  the 
special  instance  and  request  of  the  defendants,  delivered 
to  them  seventy-two  chests  of  indigo  of  the  value  of 
7000/.,  to  be  carried  by  the  defendants  in  and  by  a  cer- 
tain ship  of  theirs  called  the  Lady  Bankn,  from  Cd' 
cutta  aforesaid  to  London  aforesaid,  and  there  to  be  de- 
livered to  the  said  plaintiffs  for  certain  freight  to  the  said 
defendants  in  that  behalf,  the  dangers  and  accidents  of 
the  seas  and  navigation,  of  what  kind  soever,  save  risk 
of  boats  so  far  as  ships  were  liable  thereto,  excepted;  and 
that  the  defendants  received  the  same  accordingly  for  tbe 
purposes  aforesaid ;  and  although  no  dangers  and  accidents 
of  the  seas  or  navigation  of  any  kind  whatsoever  prevented 
the  safe  carriage  and  conveyance  and  delivery  of  the  said 
goods  and  merchandize  as  aforesaid ;  that  the  defendants 
not  regarding  their  duty  in  that  behalf,  did  not  nor  would 
carry  and  convey  the  said  goods  and  merchandizes  iron) 
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Calcutta  aforesaid  to  London^  bat  wholly  neglected  and       w^ 
declined  so  to  do;  and  on  the  contrary  thereof,  they  the 
said  defendants  wrongfully  carried  the  said  goods  and 
merchandizes  to  the  island  otMaurUius^  and  there  left  the 
same,  and  the  same  have  thereby  become  wholly  lost  to 

the  plaintiffs ^The  goods  were  shipped  at  CMcutta  under 

ft  bill  of  lading  in  the  usual  form.  The  Lady  Banki  had 
when  she  sailed  from  Calcutta^  a  full  cargo  on  board  of 
sogar,  saltpetre,  indigo,  and  other  articles,  shipped  on  ac- 
count of  Farious  persons  who  had  agreed  to  pay  certain 
freights  in  the  bills  of  lading  thereof  mentioned,  there  be- 
ing no  charter-party  or  other  contract  for  the  voyage ;  and 
the  arbitrator  found,  that  the  freight  of  all  the  goods  so 
shipped  would  have  amounted  to  the  sum  of  2000/.,  if  the 
goods  had  arrived  in  London^  and  been  there  delii^ered  ac^ 
cording  to  the  terms  of  the  different  bills  of  lading.  The 
ship  sailed  from  Calcutta  on  the  21st  December^  1830, 
and  anchored  in  Madras  Roads  on  the  29th  of  the  same 
month,  where  she  met  with  a  gale  of  wind,  from  which  she 
sustained  considerable  injury.  She  afterwards  put  into 
Drincomaleef  in  the  island  of  Ceylon^  to  repair  the  dam- 

agfeshe  had  sustained,  and  the  captain  there  sold bags 

of  sugar,  part  of  the  cargo,  and  which  belonged  to  the 
defendants.  Part  of  the  proceeds  of  the  sugar  were  ap* 
plied  to  the  repairs  of  the  ressel,  and  the  remainder  of 
such  proceeds  were  remitted  by  the  captain  to  the  said 
defendants.  The  ship  sailed  from  TVincomalee  on  the  17th 
February^  and  in  the  progress  of  her  voyage,  by  tempes- 
tuous weather,  became  very  leaky,  and  six  hundred  bags 
of  sugar  were  necessarily  thrown  overboard,  to  enable  her 
to  reach  a  port  of  safety.  The  ship  reached  the  Mauri- 
t\u8  on  the  24th  March^  in  considerable  distress,  and  with 
part  of  her  cargo  damaged.  Soon*  after  the  arrival  of  the 
ship  at  the  Mauritius^  the  captain  petitioned  the  Vice  Ad- 
mhralty  Court  for  a  survey,  and  the  cargo  was  discharged 
and  deposited  in  warehouses.    The  whole  of  the  cargo 
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then  on  board  the  vessel,  except  one  hundred  and  forty 
chests  of  indigo,  and  thirty  casks  of  tallofr,  was  deposited 
in  one  warehouse;  and  the  said  one  hundred  and  forty 
chests  of  indigo,  and  thirty  casks  of  tallow  were  deposited 
in  another  warehouse.     A  fire  took  place  a  few  days  after 
the  cargo  had  been  landed,  which. consumed  the  sugar, 
saltpetre,  luid  all  other  parts  of  the  cargo,  except  the  one 
hundred  and  forty  chests  of  indigo,  and  thirty  casks  uf 
tallow.    The  ship  was  afterwards,  without  any  knowledge 
or  privity  of  the  defendants,  sold  by  public  auction,  after 
protest  of  abandonment  by  the  captain,  and  she  was  repair- 
ed by  the  purchaser  in  the  month  of  July  following.    The 
one  hundred  and  forty  chests  of  indigo,  and  the  thirty 
casks  of  tallow,  were  afterwards  also  sold  by  pubh'c  auc- 
tion by  the  Registrar  of  the  Vice  Admiralty  Court,  without 
any  knowledge  or  privity  of  the  defendants.     Hie  actioa 
was  brought  to  recover  the  value  of  seventy -two  chests  of 
indigo,  part  of  the  above  one  hundred  and  forty  chests. 
At  the  trial,  it  was  contended  on  the  part  of  the  defend- 
ants,  that  as  ship-owners,  they  were  not  bound  to  repair  the 
ship,  nor  under  the  circumstances  to  forward  the  indigo  and 
tallow  by  another  vessel ;  and  that  they  were  not  answer- 
able for  the  acts  of  the  captain  after  the  sale  of  the  ship, 
his  authority  as  master  having  then  ceased,  and  the  sale  of 
the  remaining  cargo  being  his  own  tortious  act.  The  Chief 
Justice  left  it  to  the  jury  to  consider,  whether  the  ship 
^  ought  to  have  been  repaired,  and  whether  the  captaio 
could  have  forwarded  the  goods  by  another  vessel,  and 
held  that  the  defendants  as  owners,  were  answerable  for 
the  acts  of  the  captain,  if  the  ship  could  have  been  repair- 
ed, or  the  goods  could  have  been  transhipped.     The  jury 
found  a  verdict  for  the  plaintiffs  generally,  and   stated, 
that  they  found  both  of  the  above  points  in  the  aifiraia- 
tive.    It  was  then  agreed,  that  the  amount  of  the  damages 
which  the  plaintiffs  were  entitled  to  recover,  should  be 
settled  by  an  arbitrator,  as  being  within  the  statute  63 


IN  THE  FOURTH  AND  FIFTH  TEARS  OF  GEO.  IV.  697 

Geo.  3,  c.  16t9.  The  defeDdante  contended  before  the  arbi-  >2S^ 
trator,  that  under  that  statute,  they  were  not  liable  beyond 
the  value  of  the  ship  and  freight,  and  upon  this  point  he 
was  of  opinion,  that  they  were  correct.  The  next  question 
that  arose  was,  admitting  the  case  to  be  within  the  statute, 
when  was  the  value  of  the  ship  to  be  taken,  whether  at 
the  time  the  cargo  was  first  put  on  board  her  at  Calcutta^ 
or  at  the  time  the  cause  of  action  arose,  viz.  at  the  pe- 
riod the  captain  abandoned  the  voyage  at  the  Mauritius^ 
at  which  time,  from  the  damage  the  ship  had  sustained,  the 
value  was  considerably  reduced?  The  arbitrator  thought 
that  the  value,  at  the  time  when  the  plaintiff's  cause  of  ac- 
tion arose  by  the  abandonment  of  the  voyage  at  the  Mau^ 
ritiuSf  was  the  proper  value,  and  he  awarded  accordingly, 
but  stated,  that  if  he  were  wrong,  the  verdict  ought  to  be 
increased  by  the  addition  of  2500/.  The  remaining  question 
was,  as  to  the  amount  of  the  freight  for  which  the  owners  of 
the  ship  were  answerable,  viz.  whether  the  whole  freight  of 
the  goods  taken  on  board  at  Calcutta^  or  only  the  freight 
of  the  one  hundred  and  forty  chests  of.  indigo,  and  thirty 
casks  of  tallow.  The  plaintiffs  contended,  that  they  were 
entitled  to  claim  the  freight  of  the  whole  cargo : — and  the 
defendants,  on  the  other  hand,  insisted,  they  were  liable 
only  to  the  extent  of  the  freight  of  the  one  hundred  and 
forty  chests  of  indigo,  and  thirty  casks  of  tallow;  the  ar- 
bitrator was  of  opinion,  that  the  defendants  were  liable 
only  to  the  extent  of  the  freight  of  the  one  hundred  and 
forty  chests  of  indigo,  and  thirty  casks  of  tallow,  and  he 
allowed  to  that  extent  only;  but  stated ,  that  if  he  were 
wrong  in  this,  then  the  damages  ought  to  be  increased  by 
the  further  sum  of  1900/.  ^ 

*  Mr.  Serjeant  Z^ns^  having  in  the  last  Drinity  Term 
obtained  a  rule  m^i,  that  the  damages  for  the  plaintiffs 
might  be  increased,  by  adding  the  sum  of  1900/.  for  the 
freight  of  the  whole  of  the  goods  taken  on  board  at  Cal* 
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^J^*;^       cHttOf  as  wdl  as  by  the  addition  of  the  fartber  ram  rf 
Cavman       2500/.9  as  to  the  value  of  the  ship,  according  to  the  prori^ 
MvABVBv.     sions  contained  in  the  award : — 

•  Mr.  Serjeant  Vaughan  on  a  former  day  in  this  Term, 

shewed  cause,  and  submitted,  that  the  only  question  de- 
pended on  the  construction  to  be  put  on  the  statute  5S 
Geo.  3,  c.  159,  the  express  object  of  which  was,  to  limit 
the  responsibility  of  ship-owners,  and  the  first  section  pro- 
rides  in  terms,  that  no  owners  or  part  owners  shall  lie  lia- 
ble to  make  good  any  loss  or  damage  to  any  goods  or  mer- 
chandize laden  on  board  theirships,  further  than  theyalne 
of  their  ship,  and  the  freight  due  or  to  grow  due  for  and 
during  the  voyage,  provided  such  damage  should  be  oe- 
casioned  without  their  fault  or  privity.  In  the  late  case 
of  Wilson  V.  Dickson  (a),  the  Court  of  King*s  Bench  ex- 
pressly determined,  that  the  value  of  the  ship  was  to  be 
calculated  at  the  time  of  the  loss,  and  not  at  the  time  of 
the  commencement  of  the  voyage;  and  Mr.  Justice  Bag^ 
ley^  in  delivering  a  most  elaborate  judgment  as  to  the  con- 
struction of  the  statute  in  this  respect,  said  (i),  that,  ^  upon 
the  whole,  it  seemed  to  him,  that  the  words  ^  the  value  of 
his  or  their  ship  or  vessel,' must,  unless  there  are  someodier 
words  to  control  them,  mean  the  existing  value  at  the  time 
when  the  loss  takes  place :  that  the  mode  of  ascertaining  tint 
value  was  a  matter  of  evidence,  and  might  possibly  beat- 
tended  with  some  degree  of  difficulty.'*  The  principle 
of  that  decision  applies  expressly,  if  not  more  forcibly,  to 
the  freight  due  or  to  g^ow  due;  and  whic^h  consequendy, 
can  only  apply  in  this  case  to  freight  due  at  the  time  of  the 
happening  of  the  loss,  or  the  abandonment  of  the  voya^ 
at  the  Mauritus.  So  the  freight  to  grow  due  must  be  the 
^fVeigbt  due  at  the  completion  of  the  voyage ;  and  asJt  wis 
unavoidably  terminated  at    the  Mauriiius^   no   greats 

(•)  9  Bam.  k,  AM.  «. (&)  Id.  15. 
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freight  could  have  been  earaed  than  th^t  which  would       Jj^ft^ 
have  arisen  upon  the  delivery  of  the  remaining  part  of 
Ae  cargo  io  lAmdon,  vi%.  the  one  hundred  and  forty  chests 
of  indigo,  and  thirty  caslui  of  tallow.    The  damages  were 
tlierefofe  most  properly  coniiued  by  4he  arbitrator  to  that 
s#»ount,  nor  can  Che  plaintiffs  be  legally  entitled  to  any 
frrther  ckim  for  freight.    Although  at  common  law,  the 
Alefendants,  as  ship-owners,  would  have  been  accountable 
to  the  plaintiffs  to  the  full  extent  of  the  actual  loss  sus- 
Jtfuned,  yet  4he  statute  53  Oeo.  3,  was  passed  for  the  pur- 
ftoae  of  amending  the  previous  acts  of  the  7  Geo,  2,  c.  16, 
md  26  Geo.  9,  c.  86,  and  further  for  limiting  the  res- 
ponsibility of  ship-owners  in  certain  cases,  and  more  es- 
pecially for  the  acts  of  their  servants.     If,  however,  the  de- 
feodfints  as  such  owners  are  io  be  deemed  liable  to  pay  the 
fceigbt  of  the  whole  cargo,  they  will  not  only  be  respon- 
^ble  beyond  what  is  required  by  the  law  of  any  other  conn- 
jtry,  but  they  will  be  called  on  to  pay  freight,  which  they  can 
never  receive.   By  the  French  Ordinance,  although  a  ship- 
owner is  liable  for  4be  acts  of  the  master,  yet  he  is  to  be  dis- 
charged therefrom  upon  relinquishing  the  ship  and  freight, 
imd  the  words  ^  at  the  time  of  the  happening  of  the  loss  or 
damage,"  as  introduced  in  the  latter  part  of  the  first  sec- 
iioB  of  the  Stat.  58  Oeo.  3,  and  which  were  omitted  in  the 
fomer  statutes,  were  intended  by  the  legislature  to  have 
their  full  meaning  and  effect,  and  afford  an  additional  re- 
imedy  io  ship-owners,  by  only  rendering  them  responsible 
to  the  amount  of  their  respective  capitals  embarked  by 
.ibem  in  their  ships.     According  therefore  to  the  plain  in- 
ierpfolfition  of  that  statute,  and  the  decision  in  the  case  of 
JFilmm  F.  DtcisoUf  the  value  of  the  ship  must  be  calcn* 
Jilted  at  the  time  of  the  loss ;  and  that  principle  applies  more 
strongly  to  freight,  which  must  be  considered  as  the  prox- 
imate antecedent 

Mr.Sojeant  Taddy^  conlrft.-.TIiis  case  embraces  a  most 
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important  point,  not  only  as  affecting  mercantile  inter* 
ests  and  the  responsibility  of  ship-owners,  but  applies 
more  particularly  to  all  vessels  trading  to  hidia.  With 
respect  to  the  value  of  the  freight,  it  ought  to  be  calculat- 
ed at  the  sura  contracted  for  at  the  time  of  the  shipment 
or  coininencement  of  the  voyage,  and  not  at  the  time 
of  the  loss,  for  the  shipper  can  only  look  at  the  state  of 
the  ship  at  the  time  of  shipment,  and  he  confides  to 
that  value  only,  as  the  fund  to  indemnify  him  against  loss. 
Here,  too,  it  must  be  observed,  that  there  has  been  a  jet- 
tison, in  which  case,  all  the  property  on  board  was  liable 
to  contribute  on  a  general  average  to  every  one  who  has 
sustained  a  loss.  The  rule  adopted  by  the  Rhodian  law, 
on  which  most  writers  have  regarded  the  modern  taw  of 
average  to  be  founded,  is  this,  ^Uhat,  if  goods  are  thrown 
over-board  in  order  to  lighten  a  ship,  the  loss  incurred  for 
the  sake  of  all  shall  be  made  good  by  the  contribution  of 
all  (a),'*  Freight  must  contribute  to  general  average,  be- 
cause it  is  preserved  for  the  owners,  as  well  as  the  cargo  for 
the  merchant.  And  in  Abbott  on  Shipping  (6),  there  is  a 
statement  of  a  general  average  account,  in  which  the  amount 
of  the  owner's  freight  of  goods  cast  over-board  is  introduced; 
and  that  learned  writer  observes,  that  ^^  he  had  included  the 
freight  of  goods  thrown  over-board^  which  appeared  to  be 
proper,  as  the  freight  of  these  goods  is  to  be  paid,  and  tbdr 
supposed  value  is  taken  clear  of  freight,  as  well  as  other 
charges/'  With  respect  to  the  sugar  sold  at  Ceytoriy  as 
part  of  the  proceeds  was  remitted  to  the  defendants,  it 
must  be  considered  as  if  the  goods  themselves  had  arrived, 
and  must  consequently  be  brought  into  the  freiglit  ac- 
count, and  an  estimation  made  from  the  portof  loading  to  the 
place  at  which  they  were  sold.  But  the  amount  of  freight 
due  on  the  voyage  in  prosecution,  must,  be  that  which  the 
ship  might  have  earned  if  no  peril  had  intervened,  and  to 


(a)  Holt  on  Shipping,  Vol.  II.  187 (b)  4th  Edit  S7«- 
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which  it  is  quite  clear  the  owners  would  be  entitled  to  ^^ 
contribution  on  a  general  arerage,  and  if  it  were  otherwise, 
the  owner  of  a  vessel  might  at  any  time  get  rid  of  his  re- 
sponsibility by  fixing  the  time  of  his  loss,  and  might  tor- 
tiously  throw  either  part  or  the  whole  of  the  cargo  over- 
board at  different  periods,  and  then  claim  to  be  exempt 
from  all  charges  on  the  score  of  freight;  but  in  point' of 
principle,  such  owner  is  liable  to  the  extent  of  all  the 
freight  contracted  for  at  the  commencement  of  the  voyage. 
With  respect  to  the  case  of  fPtlson  v.  Dickson^  the  words 
^'at  the  time  of  the  loss  happening,'*  must  be  taken  to  re* 
fer  to  the  ship  only,  and  not  to  the  freight;  for  with  re- 
grard  to  the  latter,  the  Court,  in  construing  the  statute  53 
Geo.  3,  did  not  confine  themselves  to  the  literal  accepta- 
tion of  the  words  **  grow  due;^*  but  decided,  that,  in  cal- 
culating the  value  of  freight  due,  or  to  grow  due,  money 
actually  paid  in  advance,  or  by  way  of  anticipation,  was  to 
be  included  and  taken  into  the  account;  and  it  cannot  be 
contended  for  a  moment,  that  money  so  paid  and  received 
was  due  or  to  grate  due  for  the  voyage.  Here,  however, 
the  defendants  are  liable  for  what  was  charged  on  account 
of  the  freight  contracted  for  at  the  commencement  of  the 
voyage.  The  obvious  meaning  of  the  statute  is,  that  all  the 
freight  which  is  capable  of  being  earned  in  the  progress  of 
the  voyage  shall  be  brought  into  account;  and  more  parti- 
cularly so,  as  in  Wilson  v.  Dickson^  part  of  the  freight  was 
paid  the  day  the  ship  sailed,  and  therefore  could  not  be  con- 
sidered as  growing  due,  in  the  prosecution  of  the  voyage; 
nor  was  it  in  fact  ever  due,  because  the  goods  were  never 
conveyed  to  their  place  of  destination.  That  the  value  of 
the  freight  is  not  to  be  estimated  at  the  time  of  the  loss, 
although  the  value  of  the  ship  might  be,  is  evident  from 
the  second  section  of  the  statute  53  Geo.  3,  which  provides,' 
^that  the  value  of  the  carriage  of  any  goods  belonging  to 
any  owner  of  a  vessel,  and  also  the  hire  due  or  to  grow  due 
under  any  contract,  except  only  such  hire  as  ia  the  case 
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With  respect  to  tke  freight^  it  hem  heetk  coiit«odad»  tbi^  >i^^ 
luider  the  t^nxm  of  the  statute  G^  6^.  3,  c.  159,  the  whole 
amount  of  the  freight  of  the  goods  put  on  board  id  In4i^9 
supposing  they  had  arrived  ia  England^  is  the  true  criteriw 
hj  which  the  dasoages  ought  to  be  estimated  aod  ascer^ 
tained,  and  for  which  the  defeadanls  as  ship-owuers  aire 
liable.  The  statute  &3  Geo,  8^  was  passed  to  amend  twa 
former  acte,  viz.  7  Geo.  2,  e.  16»  and  26  Geo^  3,  c.  86,  as 
well  as  to  limit  the  responsibility  of  ship^ownefs  in  certaiu 
cases;  and  the  first  section  enacts  in  term%  that  no  owners, 
or  partM>wners  of  any  ship  or  vessel,  shall  be  si^ject  or 
liable  to  answer  for,  or  make  good  any  loss  or  damage 
arising  by  reason  of  any  act,  neglect,  matter,  or  thing 
done,  omitted,  or  occasioned,  without  the  fault  or  privity  of 
such  owners,  which  may  happen  to  any  goods,  wares,  mer« 
chandizes,  or  other  things,  laden  or  put  on  board  Iheir  own 
or  any  other  ship,  further  than  the  value  of  their  ship,  and 
the  freight  due  or  to  grow  due  for  and  during  the  voyage 
which  may  be  in  prosecution,  or  contracted  for  at  the  time 
of  the  happening  of  such  loss  or  damage."  Now,  under 
these  latter  words  it  has  been  contended,  that  the  whole 
freight  contracted  for  at  the  time  of  sailing,  and  which 
might  have  been  earned  if  the  ship  had  encountered  no 
disaster,  was  freight  growing  due  for  and  during  the  voy- 
age which  might  be  in  prosecution;  but  the  Court  are  of 
opinion,  that  the  words  "  due  or  to  grow  due,"  must  be 
intended  to  apply  to  such  freight,  which,  under  the 
wcumstances,  was  earned,  or  might  have  been  earned  by 
the  owners  at  the  completion  of  the  voyage  in  question,  or, 
in  other  terms,  the  freight  which  might  have  accrued  due 
during  the  prosecution  of  the  voyage  from  the  Mauritius; 
and,  therefore,  that  the  view  which  the  arbitrator  has  tak- 
en in  this  respect  is  correct.  It  has  been  said,  however, 
on  the  part  of  the  plaintiffs,  that,  according  to  the  words 
of  the  statute,  a  ship-owner  is  liable  to  the  extent  of  all  the 
Ireighl  contracted  for,  whether  it  be  earned  or  not.    That, 
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howeFer»  does  not  appear  to  us  to  be  the  true  coiistractioii  of 
the  statute,  accordiug  to  which,  the  owners  in  this  case  are 
only  liable  at  the  uttermost,  to  the  extent  of  freight  due  (if 
any)  when  the  ship  arrived  at  the  MauritiuSf  or  to  fireight 
which  might  have  accrued  or  grown  due  during  the  further 
prosecution  of  the  voyage,  if  the  ship  had  been  repaired 
there.  That  was  the  only  freight  growing  due  for  the  voy- 
age within  the  meaning  of  the  statute,  and  this  constructios 
of  it  is  confirmed  by  the  opinion  of  Mr.  Justice  Bayl^^  in 
delivering  his  judgment  in  the  case  of  Wilson  v.  Dickson. 
fiut  it  has  been  further  contended  in^this  case,  that,  as  by 
the  second  section  of  the  statute,  **  the  value  of  the  carriage 
of  any  goods  belonging  to  the  owner  of  the  ship,  and  aho 
the  hire  due  or  to  grow  due,  except  only  such  hire  as  ia 
the  case  of  a  ship  hired  for  time  may  not  begin  to  be 
earned  until  the  expiration  of  six  calendar  months,  after 
the  happening  of  such  loss  or  damage,  shall  be  deemed 
and  taken  to  be  and  considered  as  freight  within  the  in- 
tent and  meaning,  and^for  the  purposes  of  the  act,"  there 
having  been  goods  on  board,  the  property  of  the  owners, 
which  were  sold  at  Trincomalee  for  the  purpose  of  repair- 
ing the  vessel,  and  the  residue  or  remainder  of  the  pro- 
ceeds was  remitted  home  to  the  owners,  that  the  arbitra- 
tor should  have  found  what  was  the  value  of  the  carriage 
of  those  goods  from  India  to  Ceylon^  and  that  he  ought  to 
have  added  it  to  the  freight  which  he  has  found  to  be  doe 
to  the  plaintiffs.  No  such  qi^estion  appears  to  have  been 
raised  before  the  arbitrator,  nor  can  we  now  presume  that 
it  was,  from  any  of  the  facts  as  stated  in  his  award.  The 
only  questions  that  appear  to  have  arisen  before  him,  seetn 
to  have  been  confined  to  the  value  of  the  ship,  and  amount 
of  freight  to  which  the  owners  were  responsible;  and 
therefore,  the  Court  are  not  called  on  to  give  any  opinion 
as  to  whether  the  arbitrator  ought  to  have  estimated  the 
freight  of  those  goods  from  the  port  of  loading  to  the  place 
at  which  they  were  sold.     Assuming,  however,  for  a  mo- 
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menty  that  this  question  had  arisen  and  been  discussed  be-  ^l8Si^ 
fore  the  arbitrator,  we  think  he  would  have  done  right  it)  not 
estimating  the  freight  on  the  proceeds  of  goods  so  sold,  and 
that  the  principle  laid  down  by  the  Court  of  King*  s  Bench  in 
Hunter  v.  Prinsep  (a),  is  applicable  to  this  point,  where  it 
was  heldy  that  goods  having  been  tortiously  sold  out  of  a 
ship  before  they  reached  their  destination,  the  ship-owners 
were  not  entitled  to  fireight/Tro  raid  itinerUf  although  the 
proceeds  arising  from  the  sale  of  the  goods  came  to  the 
hands  of  the  consignees.  Here,  it  is  clear,  that  if  the 
ship  had  been  brought  to  this  country,  the  owners  would 
have  been  entitled  to  freight;  so,  if  the  consignees  had 
received  the  goods,  although  they  had  been  brought  home 
in  another  ship,  they  would  still  be  liable  to  freight;  for 
whenever  goods  are  brought  to  their  place  of  destination, 
their  owners  are  liable  for  the  carriage  of  them  in  the  na- 
ture of  freight;  and  Lord  Ellenborough  in  Hunter  v. 
Prinsep^  said(i&),  *<  if  the  ship  be  disabled  from  completing 
her  voyage,  the  ship-owner  may  still  entitle  himself  to  the 
whole  freight,  by  forwarding  the  goods  by  some  other 
means  to  the  place  of  destination;  but  he  has  no  right  to 
any  freight  if  they  be  not  so  forwarded,  unless  the  for- 
warding them  be  dispensed  with,  or  unless  there  be  some 
new  bargain  upon  the  subject."  As  well,  therefore,  on 
the  facts  of  this  case,  as  the  principle'established  in  Hun^ 
ter  V.  Prinsep,  we  are  of  opinion,  that  the  arbitrator  has 
decided  rightly_With  respect  to  the  argument  which 
has  been  pressed  upon  us,  as  to  the  bringing  into  a  general 
average  account  the  amount  of  freight  that  would  have 
accrued  on  the  sugars  which  were  thrown  over-board,  and 
which  must  be  considered  as  contributory  to;the  loss;  al- 
though it  might  be  so,  there  appears  to  have  been  no  de- 
cision  in  confirmation  of  such  a  position,  nor  does  it  ap- 
pear to  be  the  custom  to^^do  so  in   this  country;    and 

(a)  10  EamU  378 (*)  Id.  394. 
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(bongk  it  i»M  staled  in  the  calculalioA  refeired  to  in  Ab^ 
tatt  om  Shippingf  yet  that  learned  writer  observes,  that 
although  be  had  included  it  in  the  estimate  of  losses,  yet 
that  it  was  omitted  in  an  example  proposed  by  PoikUr^ 
but  charged  in  an  adjustment  of  a  general  average  gives 
by  MageM.  Supposing,  however,  that  it  were  so,  it  would 
only  tend  to  lessen  the  contribution  of  the  owners,  but  it  is 
not  to  be  considered  as  freight  earned  or  due,  or  to  grow 
due  within  the  meaning  of  the  statute  63  Geo.  3.  On  the 
whole,  therefore,  we  are  of  opinion,  that  the  award  sMids 
by  the  arbitrator  is  perfectly  correct,  and  consequently 
that  this  rule  must  b^ 

Discharged. 


Feb,  \ML  Lemcke  v.  Vaughan. 

A  mil descrip-  JL  HIS  was  an  actiott  of  a8$ump»it  on  a  policy  of  insurauce^ 
^tJwhoml'  ^^^^  ^^  ^^^  August,  1810,  at  and  from  Heligoland  to 
licence  from  the  aoy  port  or  ports  in  the  Baltic  and  Gulph  of  J^inloMd, 
wiuTan  enemy  ^g^Ds^  ^H  risks,  including  the  risk  of  craft,  and  until  s«fi»- 
ii  granted,  does  |y  warehoused  in  the  warehouse  of  the  consifiroees,  atths' 

not  m? ahdate      /  .1.1 

such  licence:—  final  ports  OT  pIsccs  of  discharge,  with  liberty  to  carry  sad 
^I^^^^I^J'^  exchange  real  or  simulated  papers  and  clearances,  and  Id 
ofI<mdoii,mer-  seek,  joiu,  and  exchange  convoys,  00  ship  or  ships,  with 
he  was  resi^dent  ^^^  ^^  proceed  and  sail  to,  and  touch  and  stay  at  any  porli 
^  the  time  at  of  places  whatsoever,  and  to  touch,  stay,  discbarge,  sad 
on  the  point  of  rdosd  their  cargoes  at  any  port  in  Sweden,  and  to  wait  for 
^Tin  thi  ^^'  <MrderB*  and  for  any  purposes  whatsoever,  at  or  off  any  poiti 
coantrj.  or  placcs  they  might  touch  at,  and  to  return  to  any  port  or 

ports  without  being  deemed  a  deviation.  At  the  fool  of 
the  policy  was  the  following  memorandum:  **on  goods m 
shall  be  declared  and  valued  hereafter;''  and  indorsed  os 
the  policy  was  a  declaration  particularizing  the  goods,  and 
valuing  them  at  10,150/.,  and  the  insurance  was  declared 
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A>  be  on  ftneh  gwdsy  per  the  Prouw  H^ndriifkai  Captain      >^^ 
Hendrick§.     The  plaintiff  declared  aa  fer  a  total   kM« 
The  defendant  pleaded  non  assumpsit. 

The  cause  came  on  for  trial  before  Lord  Chief  Justice 
DallaSf  at  GuiklkaU,  at  the  Sittings  after  Michaelmas 
Tertn,  1821 ,  when  a  verdict  was  found  for  the  plaintiff*, 
damages  500/.^  subject  to  the  opinion  of  the  Court,  on  the 
following  case :  The  plaintiff  was  a  merchant  at  Hanover^ 
and  a  native  of  that  country,  and  at  the  time  of  effecting 
the  policy,  of  granting  the  licence,  and  of  the  voyage,  and 
of  the  loss,  was  residing  within  the  Hanoverian  dominions. 
The  plaintiff,  in  the  year  1810,  was  the  owner  of  g^ds  then 
lying  at  Heligoland^  consisting  of  British  colonial  pro- 
duce, which  had  been  imported  thither  from  this  country, 
and  were  then  in  the  possession  of  his  agents  there.  The 
kland  of  Heligoland  was  captured  by  his  late*  Majesty's 
forces  in  1809,  and  has  since  continued  under  the  dominion 
ef  Great  Britain.  The  plaintiff  having  resolved  to  send 
flMse  goods  to  some  of  the  neutral  ports  in  the  Baltic^  em- 
ployed as  his  agent  for  that  purpose  one  Charles  Frede^ 
rtckHampe^  and  sent  him  to  Heligoland^  in  that  character* 
Hampe  was  a  merchant,  and  was  then  on  the  point  of 
eeining  to  reside  in  this  country,  and  had' given  instruc- 
tions to  his  correspondents  to  procure  him  a  residence  here. 
The  plaintiff,  in  the  month  ofAuguitf  1810,  wrote  to  one 
Frederick  Klrsgender^  his  agent  in  London^  instructing 
him  to  effect  an  insurance  to  cover  the  adventure,  and  m 
eonsequence  thereof,  and  prior  to  any  vessel  being  char- 
tered, Klingender  effected  the  policy  declared  upon,  whioh 
^  defendant  subscribed  for  600/.  Upon  Hampers  am- 
mi  at  Heligoland  he  wrote  to  KUngender^  directing  him  la 
ebarter  a  vessel,  and  send  her  to  Heligoland^  for  the  pur» 
pose  of  loading  her  with  the  plaintiff's  goods,  and  he  also 
directed  Klingender  to  procure  and  send  him  a  licence. 
KKngendeTf  accordingly,  on  the  27th  August^  1810,  cbar^ 
t€fred  the  Fremw  H^ndrioka^  a  neutral  vessel,  and  hy  the 
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teroM  of  the  charfar  party  she  was  to  prooeed  to  the  islaad 
ot  Heligoland^  or  so  n^ar  tberemilo  as  she  might  safely 
get,  and  there  load  a  complete  cargo  of  lawfbl  and  per- 
mitted merchandize ;  and  being  so  loaded  therewith,  to 
proceed  to  a  port  in  the  Baltic^  but  not  higher  up  than 
Komimgsberg^  and  deliver  the  same.  EJmgender  also,  ia 
pursuance  of  his  instructions,  applied  for,  and  obtained, 
the  following  order  in  council  and  licence: 

At  the  CkmncU  Chamber^   Wlutekall, 

the  28th  August,  1810. 
Present, 

The  Lords  of  his  Majesty^s  most  Honourable 

Priyy  Council. 

(Duplicate). 

^  Wherbas,  there  was  this  day  read  at  the  Board,  the 
humble  petition  of  C  JF.  Hampe,  o( London^  merchant.  It 
is  ordered  in  council,  that  a  licence  be  granted  to  the  pe» 
titioner  for  permitting  a  vessel  bearing  any  flag  except 
the  French,  to  proceed  with  a  cargo  of  British  rnano* 
iacturers'  colonial  produce,  and  such  goods  as  are  per- 
mitted to  be  exported  from  Heligoland  to  any  port  in  the 
Baltic,  not  under  blockade,  notwithstanding  all  the  docu- 
ments which  accompany  the  ship  and  cargo  may  repre- 
sent the  same  to  be  destined  to  any  other  neutral  or  hostile 
port ;  and  to  whomsoever  such  property  may  appear  to  be- 
long, upon  condition  that  the  name  and  tonnage  of  the 
vessel,  name  of  her  master,  and  time  of  her  clearance  froia 
Heligoland,  shall  be  indorsed  upon  the  said  licence ;  and 
that  a  certificate  from  the  proper  officer  of  the  customs  at 
^e%o/aire(  shall  accompany  the  cargo,  certifying  that  the 
same  was  originally  exported  from  the  United  Kingdon, 
such  licence  to  remain  in  force  for  four  months  from  the 
date  hereof;  and  at  the  expiration  of  the  said  period,  or 
sooner,  if  the  voyage  be  completed,  to  be  deposited  as.  the 
case  may  be,  with  the  conunissioners  of  his  Majesty's  ciis-^ 
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loins  at  the  port  of  London^  or  with  the  collector  of  the 
customs  at  the  out-ports.  And  the  Right  Hon.  Richard 
Ryder^  one  of  his  Majesty's  principal  secretaries  of  state, 
is  hereby  specially  authorized  to  grant  such  licence,  in 
case  he  shall  see  no  objection  thereto,  annexing  to  such 
licence  the  duplicate  of  this  order  herewith  sent  for  that 

P"""?^-  Chetwynd." 

To  all  Commanders  of  his  Mofesty^s  ships  of  war  f  priva- 
teersy  andallothers  whomitmay  concern — Greeting. 

I,  the  undersigned,  one  of  his  Majesty's  principal  secre* 
taries  of  state,  in  pursuance  of  the  authority  given  to  me 
by  his  Majesty,  by  order  of  council,  under  and  by  virtue 
of  powers  given  to  his  Majesty  by  an  act  passed  in  the 
48th  year  of  his  Majesty's  reign,  intituled,  '*  An  act  to  per^ 
mit  goods  secured  in  warehouses  in  the  port  of /x>ncfoii, 
to  be  removed  to  the  out-ports  for  exportation  to  any  port 
of  Europe,  for  empowering  his  Majesty  to  direct  that  li- 
cences, which  his  Majesty  is  authorized  to  grant  under  his 
sign  manual,  may  be  granted  by  one  of  the  principal  se- 
cretaries of  state,  and  for  enabling  his  Majesty  to  permit 
the  exportation  of  goods  in  vessels  of  less  burthen  than 
are  now  allowed  by  law  during  the  present  hostilities,  and 
until  one  mouth  after  the  signature  of  the  preliminary  ar- 
ticles of  peace;  and  in  pursuance  of  an  order  of  council 
especially  authorizing  the  grant  of  this  licence,  a  duplicate 
of  which  order  of  council  is  hereunto  annexed,  do  hereby 
grant  this  licence  for  the  purposes  set  forth  in  the  said  or- 
der of  council,  to  C  F.  Hampe^  of  London^  merchant,  and 
do  hereby  permit  a  vessel,  bearing  any  flag  except  the 
Frenchy  to  proceed  with  a  cargo  of  British  manufactures, 
colonial  produce,  and  such  goods  as  are  permitted  by  law 
to  be  exported  from  Heligoland  to  any  port  in  the  Baltic 
not  under  blockade,  notwithstanding  all  the  documents 
which  accompany  the  ship  and  cargo  may  represent  the 
same  to  be  destine^  to  any  neutral  pr  hostile  port;  and  to 


649 

1824^ 


CiJBBS  WHOJkmM  TBBtf, 

Jf«^       wliMitoeTer  »ucb  ptoperiy  vmy  appear  to  Moog,  pravid- 
«d  ilwit  tbe  a»me  aid  l^iinage  of  the  vessel,  nsne  of  bar 
jDisster»  an4  time  of  her  clearanoe  from  HeUgolandf  sh^ 
be  indorsed  on  this  licence;  and  that  a  certificfite  from  the 
^proper  officer  of  the  customs  at  Heligoland^  shall  aecom- 
l^y  the  cargo,  certify  isfif  that  the  same  was  originaHy 
exported  from  the  United  Kingdom.     This  licence  to  re- 
main in  force  for  four  months  from  the  date  hereof;  and  at 
Ae  expiration  of  the  said  period,  or  sooner,  if  the  voyage 
be  oompleted,  <this  licence  shall  be  deposited  as  the  case 
may  be,  with  the  commissioners  of  bis  Ms^esty's  cosIsim 
at  the  port  of  London^  or  with  the  ccdlector  Ibr  tbe  custooK 
at  tbe  out-ports. 

Given  at  fThitehall,  the  SSthAugu^t^  1810,  tit  the  SO^i 
year  of  his  Majesty* s  reign.  ^  Bywbr." 

The  indossemenis  riKiuired  by  tbe  liceiice  weie4iil]r 
^oade,  and  ^also  a  cerlificate  from  the  proper  oCoer  of  the 
iHistfMQs  at  HeHffolandi  as  required  by  tbe  Uoence.  The 
C.  F.  Hampe  nained  in  the  order  of  coottcil  and  licesce 
;was  tbe  same  person  as  tbe  CL  F.  Hampe  employed  by  the 
plairijtiff  as  .above  stated. 

The  vessel  then  proceeded  to  HeligoUmdy  and  vpon  her 
auival  there,  tbe  goods  specified  in  the  policy  were  ship- 
ped on  board  by  Hampe^  the  goods  being  the  pfoper^of 
tbe  plaintitf,  and  of  the  value  stated  Jn  the  policy.  Oa 
the  tl7th  September^  1810,  the  vessel,  witb  her  cargo,  sail- 
ed under  convoy  frqm  HeltgokoMly  Hmmpe  being  ea 
board  of  ber  as  si^roargo,  bound  for  Smimemunde^  in  the 
Prussian  dominicNi^.  On  the  31st  Ocioberf  1910,  she  ar- 
rived with  her  said  cargo  in  the  roads  of  SwimemwHte^wi 
soon  after  her  anrival  tbe  vessel  and  ber  cargo  were  seis- 
ed by  a  Prussian  military  force,  and  were  subseqvevdy 
condemned  by  the  public  authorities  at  iSMpimavitcfe,  and 
tbe  cargo  became  wholly  lost  to  the  plaintiff.     Before  any 
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of  these  circnmstances  had  takeo  place,  Hanover  was 
taken  possession  of  in  an  hostile  manner  by  the  French 
troops,  and  during  the  whole  period  of  the  above  mention- 
ed  transactions,  the  powers  of  goTemment  were  exercised 
in  Hanover  by  Jerome  Buonaparte^  the  brother  and  ally 
of  Napoleon  Buonaparte^  who  was  then  at  the  head  of  the 
French  government,  and  at  war  with  this  country,  the 
said  Jerome  Buonaparte  ha ving  assumed  the  title  of  king 
of  Westphalia^  and  Hanover  having  on  the  10th  Jiw/y, 
1810,  been  declared  by  Napoleon  Buonaparte  a  depart- 
ment of  soch  kingdom  of  Westphalia.  But  these  acts  were 
never  recognized  by  the  government  of  this  oomitry  or  of 
Hanover  J  nor  was  any  cession  of  Hanover  made,  or  any 
war  declared  between  Hanover  and  this  country.    The 
plaintiff,  upon  the  trial,  called  as  a  witness,  a  clerk  from 
the  Council-office,  who  produced  several  original  petitions, 
orders  in  council,  and  licences  thereupon  granted,  about 
the  time  of  the  granting  of  the  licence  in  question ;  in  some 
-of  which  petitions,  orders  in  council  and  licences,  the  r^ 
«idence  of  the  petitioners  was  not  stated;  in  others,  even 
the  names  of  the  persons  intended  -to  be  interested  were 
wholly  omitted,  and  the  petitions  were  stated  to  have  been 
presented  ^on  behalf  of  different  merchants,"  without  spe- 
cifying either  their  names  or  national  character;  and  fui>- 
tber,  the  plaintiff  offered  to  prove,  by  the  same  clerk,  that 
at  the  time  when  the  licence  in  question  in  this  action  was 
granted,  the  residence  of  the  petitioner  was  not  considered 
a  material  circumstance  at  the  privy  council  board,  which 
he  was  ready  to  verify,  upon  his  ovi:  personal  knowledge 
nof  the  course  of  business,  and  also  by  the  production 
of  the  council  books,  in  which  the  applications  for  li- 
"eences,  and  the  minutes  of  decisions  thereon  were  entered. 
Hie  defendant  objected,    that  neither  the  orders,   peti« 
tions  or  licences,  nor  the  parol  testimony  as  to  the  prac- 
tice and  understanding  at  the  council  board,  were  admis- 
sible.   The  plaintiff  insisted  that  the  proposed  proof  was 
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1824.^  admissible;  and  ultimately  it  was  agreed,  that  it  should  be 
made  one  of  the  points  for  the  consideration  of  the  Court 
upon  this  case,  whether  the  proposed  evidence  was  com* 
petent  or  not.  The  general  question  for  the  opinion  of  the 
Court  was,  Whether  the  plaintiflf  was  entitled  to  recover? 
If  the  Court  should  be  of  that  opinion,  the  verdict  was  to 
stand ;  if  not,  the  verdict  was  to  be  set  aside,  and  a  non- 
suit entered.  And  either  party  was  to  be  at  liberty  to  torn 
the  case  into  a  special  verdict. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term,  when, 

Mr.  Serjeant  Taddy^  for  the  plaintiff  premised,  that  the 
object  of  the  parties  was  to  bring  before  the  Court  the  de- 
cision of  the  Court  of  King*s  Benchf  in  the  case  of  Kli^ 
gender  v.  Bond(a)f  where  the  question  arose  on  the  same 
policy  on  which  the  present  action  was  brought,  and  where 
that  Court  held,  that  the  description  of  Hampe  in  the  li- 
cence, as  of  London^  merchant,  whereas  in  fact  he  did  not 
reside  there,  but  at  Heligoland^  which  place  he  was  just 
about  to  quit,  and  settle  in  London^  was  a  wrong  descrip- 
tion of  the  person  to  whom  the  licence  was  granted,  and 
so  far  invalidated  it  as  to  be  a  fatal  objection  to  the  plain- 
tifPs  right  to  recover.  That  case^  however,  was  decided 
without  argument,  and  upon  a  mere  motion  to  set  aside  a 
nonsuit.  The  order  in  council,  by  which  a  licence  from 
the  Crown  was  rendered  necessary,  was  passed  on  the  Slat 
May^  1809.  And  in  Klmgender  v.  Bond^  Lord  Eikw^ 
borough  stated,  that  Hampe  said  at  the  trial,*  that  he  resid- 
ed at  Heligoland  from  1808  to  1809,  and  that  he  then 
went  to  Oermanjf^  and  intended  to  come  and  settle  in  Lfm^ 
don  in  the  month  of  March  following.  He  might,  under 
these  circumstances,  therefore,  have  been  considered  as  an 

(a)  14  East,  484. 
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alien  enemy.     Here,  however,  the  plaintiff,  as  the  owner       ^2?^ 
of  the  goods,  could  not  be  affected  by  any  such  disability, 
for  he  was  a  native  of  Hanover ^  and  as  such  might  be  con- 
sidered  as  a  8ubje<;t  of  thb  king  of  this  country,  in  right  of 
bis  crown  of  Hanover^  and  the  order  in  council,  under 
which  the  licence  in  question  was  required,   was  made 
for  confining  the  trade  with  Heligoland  to  British  ships 
navigated   according  to   law,  unless  his  Majesty  should 
otherwise  permit.     At  all  events,  the  plaintiff  cannot  be 
considered  as  an  alien  enemy,  or  even  an  alien,  according 
to  the  authority  of  CalvirCs  case  (a),  where  it  was  laid  down, 
that  the  protection  and  government  of  the  king  is  general 
over  all  his  dominions  and  kingdoms,  as  well  in  time  of 
peace  as  in  war,  and  that  all  are  at  his  command  and  un- 
der his  obedience;  and  therefore,  that  although  one  is  ab- 
jured  the  realm,  he  still  owes  legiance  to  the  king,  and 
remains  within  his  protection,  as  the  king  may  pardon  and 
restore  him  to  his  country  again ;  and  Heligoland  was  in  his 
Majesty's  possession  at  the  time  the  licence  was  granted,  and 
has  continued  under  his  dominion  ever  since.     No  licence 
was  necessary  to  legalize  the  persons  of  the  parties,  but 
only  to  remove  any  disability  which  might  affect  the  ship, 
and  authorize  her  being  used  for  the  particular  adventure , 
on  which  the  insurance  was  effected,  as  she  was  not  a 
British  vessel.     There  is  a  manifest  distinction  where  a 
licence  is  granted  to  remove  any  personal  disability  of  the 
party  to  whom  it  is  given,  or  to  protect  a  vessel  for  a  par- 
ticular voyage.      No  disability   could   arise  in  this  case 
on  account  of  national  chs^racter,  which  .was  legalized  for 
all  purposes  of  trade,  but  merely  a  disability  as  to  the  ves- 
sel, arising  from  the  terms  of  the  order  in  council.     The 
previous  decisions  on  the  subject  of  licences  have  proceed- 
ed chiefly  on  the  disability  of  the  personal  or  national  char- 
acter of  the  grantee;  here  however  none  existed,  as  he 
was  merely  misdescribed  as  to  his  residence,  and  such  mis* 

(«)  7  Rep.  9  b. 
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description  cannot  tend  to  vitiate  the  licence,  as  his  addi- 
tion was  not  material.  It  would  have  been  equally  good  if  he 
Vauouak.  had  been  described  generally,  as  he  was  sufficiently  known 
as  the  party  who  was  to  be  the  lawful  object  of  the  licence; 
and  even  if  a  particular  description  were  necessary,  to  re- 
move any  disability  as  to  national  character,  the  mere  mis- 
description of  residence  would  not  have  the  effect  of  vitiating 
the  licence,  which  had  no  object  whatever  beyond  the  pro- 
tection of  the  ship.  It  must  be  observed,  that  since  the  de- 
cision in  Klingender  v.  Bond  the  Courts  have  materially 
changed  their  opinions,  with  respect  to  the  subject  matter 
of  licences  of  this  description,  and  have  giveu  them  tlie 
most  liberal  and  extended  construction,  in  order  to  meet  the 
exigencies  of  the  times  in  which  they  were  granted,  it  beini; 
found  that  the  trade  of  the  country  could  not  well  be  carried 
on  without  them.  In  Flindt  v.  Scott^  and  Flindt  v.  Crock- 
ait  (a),  the  Court  of  Exchequer  Chamber  reversed  a 
judgment  of  the  Court  of  King's  Bench^  holding,  that 
licences  to  trade,  however  strictly  they  might  have  been 
formerly,  were  then  to  be  construed  more  liberally  and  fa- 
vourably to  trade,  in  order  to  effectuate  the  benefits  intend- 
ed to  result  from  them ;  and  therefore,  that  they  ought  to  be 
interpreted  largely,  and  with  none  of  that  jealous  appre- 
hension  of  the  subject  taking  more  than  the  Crown  in- 
tended to  give,  by  which  royal  grants  had  been  fettered 
and  controlled  at  common  law.  The  same  principle 
was  laid  down  in  Morgan  v.  Oswald (b)^  and  Mr.  Justice 
Gibbs  there  stated  (c),  that  Sir  William  Scott  had  laid 
down  this  principle :  that  while  the  trade  of  the  country 
remained  in  its  original  state,  and  the  licensed  trade  was 
the  exception  to  the  general  rule,  licences  were  to  be  con- 
strued strictly;  but  that  since  the  licensed  trade  bad  be- 
come the  general  trade,  and  the  unlicensed  trade  the  ex* 
ception,  licences  were  to  be  construed  liberally.  That 
learned  judge,  in  the  caise  of  the  Goede  Hoop^  discussed  at 

(a)  5  Twint.  674 {h)  3  Taunt.  554. (e)  Id.  56a. 
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great  length  the  rale;9  of  interpretation  to  be  applied  to  li-  .j^^ 
ceuces  generally)  and  he  there  $aid(a),  *'  where  it  is  evident 
that  the  parties  have  acted  with  perfect  good  faithy  and 
with  an  anxious  wish  to  conform  to  the  terms  of  the  licence, 
J  presume  that  I  am  only  carrying  into  effect  (he  intention 
of  the  grantor,  when. I  haye  recourse  to  the  utmost  liberali- 
ty of  construction,  which  it  is  in  the  power  of  this  Court 
to  supply."  So,  in  the  case  of  the  Vrow  Corti^lia  (£),  Sir 
fFilliam  Scoti  said,  **  In  the  use  and  applica^on  of  licen- 
ces,  the  Court  will  not  confine  the  parties  to  a  literal  con- 
struction. It  is  sufficient  that  they  shew,  under  the  diffi- 
culties of  commerce,  that  they  come  as  near  as  they  can  to 
the  terms  of  the  licence:  and  where  that  is  done,  the  Court 
will  not  prevent  them  from  having,  the  entire  benefit  in- 
tended  by  his  Majesty's  government." Has  then  the  li- 
cence in  this  case  removed  every  .disability  with  respect 
to  the  nature  of  the  adventure?  If  it  has,  there  can  be  no 
question  but  that  the  plaintiflf  is  entitled  to  recover.  It 
had  no  object  beyond  the*  protection  of  the  ship,  and  the 
only  previous  existing  disabKity  was,  that  she  was  a  neu- 
tral instead  of  a  Brituh  vessel,  and  there  was  no  limita- 
tion whatever  in  respect  to  her,  except  as  to  h^r  carrying 
the  French  flag;  there  was  no  condition  or  restriction  as 
to  the  national  character  of  the  party  to  whom  it  was 
granted,  or  description  of  the  property,  as  the  licence  pro- 
tected such  property,  to  whomsoever  it  might  appear  to 
belong,  which  therefore  necessarily  excludes  any  question 
which  might  arise  as  to  proprietary  interest.  The  cases  of 
Robinson  v.  Tour  ay  {c\  Bazefi  v.  Meyer  {d)^  Hagedorn 
V.  Reid  (e),  and  Usparicha  v.  Noble  (/),  are  decisive  to 
jihew  that  even  alien  enemies,  neutrals,  and  foreign  subjects, 
are  protected  by  licences  of  this  description;  and  in  the 
latter  qase  luOvA  Eilenborough  said  (^),  **  fpr  the  purpose 

(a)  Edw.  Adm,  Cas.  331. ijb)  Id.  350. (c)  1  Mau.  &  Selw.  217. 

(d)  5Taunt.824. («)  )Mau.  &  Selw.  567. (/)  13Ea»f,S3«. 


(S)  13  East,  341. 
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j55tl.  of  this  licensed  act  of  trading,  the  person  licensed  is  to  be 
regarded  as  virtually  an  adopted  subject  of  the  Crown  of 
Great  Britain.^*  These  cases  were  reviewed  in  Mor- 
gan V.  Oswald^  where  it  was  decided,  that  a  licence  to  a 
British  merchant  by  name,  and  in  general  terms,  that  a 
ship  might  go  to  an  hostile  port,  and  bring  home  a  cargo 
of  goods,  authorized  the  importation  of  such  goods,  being 
the  property  of  an  alien  enemy,  and  a  subject  of  such  hos- 
tile country.  And  in  Bazett  v.  Meyer^  where  a  neutral 
insured  against  all  risks  until  safely  warehoused  in  the 

warehouse  of  the  consignee; it  was  held,  that  the  ad  venture 

beingin  furtherance  of  the  objects  of  British  commerce,  was 
protected  by  the  policy  against  confiscation  by  the  act  of 
his  own  government,  under  the  Berlin  and  Milan  decrees. 
It  therefore  appears,  that  the  Courts  have  even  overlooked 
disabilities  in  the  parties  to  whom  licences  of  this  description 
have  been  granted,  and  extended  their  privileges  as  fiiras 
they  possibly  could,  for  the  purpose  of  furthering  the  ob- 
ject of  such  licences.     Here,  however,  supposing  all  pre- 
vious decisions  were  laid  aside,  the  misdescription  (if  any) 
in  the  licence,  cannot  have  the  effect  of  vitiating  it,  so  as  to 
warrant  the  Court  to  set  it  aside,  as  it  is  clear  that  even 
disability  as  to  national  character  cannot  now  have  such 
an  effect.     Supposing  the  grantee  had  resided  in  Ireland 
previously  to  the  Union,  and  had  been  described  as  li?ing 
in  London;  if  he  intended  to  come  and  reside  there,  it  can- 
not be  contended  for  a  moment  that  it  would  vitiate  the 
licence.     Even  in  the  case  of  a  grant,  a  mere  misdescrip- 
tion of  the  place  of  residence  of  the  grantee  is  not  of  itself 
sufficient  to  set  it  aside.     Here,  however,  the  licence  was 
granted  to  the  person  to  whom  it  was  intended  to  apply, 
and  he  was  described  therein   as  of  a  place  in  which  he 
meant  shortly  to  reside.     The  interest  in  the  property  is 
immaterial,  as  the  goods  were  to  be  exported  from  Heli^ 
golandj  and  there  can  only  be  two  valid  grounds  of  ob- 
jection to  the  licence,  viz.  the  one  that  the  property  was 
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represented  to  be  the  property  of  a  British  inercbant,  or  to  N^5?i 
be  shipped  from  this  country;  the  other,  that  the  ship  be- 
longed to  the  port  of  London;  but  both  these  suppositions 
are  negatived  by  the  language  of  the  licence  itself.  There 
is  no  stipulation  therein  as  to  the  national  character  of  the 
grantee,  and  even  if  there  had  been,  the  description  given 
was  that  by  which  he  would  be  most  likely  to  be  known,  he 
being  forthwith  about  to  settle  in  Z^ndon.  With  respect 
to  the  admissibility  of  evidence  for  the  plaintiff  which  was 
rejected  at  the  trial,  it  was  not  necessary  to  support  his 
case;  and  as  the  present  questioi\  must  depend  on  general 
principles,  it  will  not  affect  the  decision  of  the  Court, 

Mr,  Serjeant  Fdughati^  contrd^  relied  on  the  case  of 
Klingender  v.  Bondf  which  he  submitted  had  never  been 
impeached,  nor  its  authority  impugned  or  infringed  on  by 
any  subsequent  decisions;  and  as  that  case  was  determined 
on  the  same  policy  as  the  present,  and  Lord  Ellenhorough 
there  invited  the  plaintiff  to  tender  a  bill  of  exceptions  if 
so  advised,  in  case  he  thought  proper  to  proceed  to  ano* 
ther  trial,  it  must  be  considered  as  decisive  of  the  question. 
The  principle  relied  on  in  Calvin's  case,  as  to  whether 
the  plaintiff  might  be  considered  as  an  alien,  is  altogether 
inapplicable,  as  the  question  here  turns  on  the  construction 
of  a  licence  to  trade;  and  the  plaintiff,  as  far  as  commer- 
cial purposes  can  apply^  must  be  considered  as  standing  in 
an  hostile  character:  for  as  the  king  of  this  country  was 
deprived  o( Hanover  for  a  time,  during  which  it  was  com- 
pletely under  the  power  and  dominion  of  France^  which 
was  then  at  war  with  us;  and  as  the  British  Government 
did  not  exercise  any  autliority  there  at  the  time  the  licence 
was  granted,  the  plaintiff  must  be  considered  as  an  alien, 
although  the  acts  of  Napoleon  or  Jerome  Buonaparte 
were  neyer  recognized  by  this  country. The  main  ques- 
tion, however,  is,  whether  Hampe^  the  grantee,  can  be  con- 
sidered as  falling  within  the  description  of  a  Loudon  mer« 
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to  the  times  id  which  they  were  pronounced,  and  were  2^ti^ 
made  to  accommodate  themselves  to  each  particular  case; 
and  the  rules  of  that  Court  are  not  to  be  rigidly  adhered 
to,  whilst  those  in  a  Court  of  law,  are  stable  and  in- 
flexible, mo  case  can  be  found,  with  the  exception  of 
Klingender  v.  Bond,  where  there  has  been  a  misde- 
scription in  the  residence  of  the  grantee,  as  they  a(l 
go  to  bis  disabilities,  on  account  of  national  character. 
It  is  only  necessary  further  to  observe,  in  the  empha- 
tic language  of  Lord  EUenborough^  in  Klingender  v. 
Bond^  that,  "  should  such  a  misdescription  as  the  present, 
be  deemed  not  to  invalidate  the  licence,  there  never  will 
be  a  licence  of  this  sort  that  will  describe  the  person  cor- 
rectly, so  much  is  sought  to  be  concealed  in  these  matters/' 
And  considering  to  what  an  extent  voyages  have  been 
prosecuted,  under  simulated  papers,  it  is  most  expedient  to 
the  public,  that  licences  of  this  description  should  be  true 
in  every  respect,  and  that  the  least  misrepresentation  of 
the  parties  or  purposes  for  which  they  are  granted,  or  voy- 
ages they  are  intended  to  cover,  will  tend  to  avoid  them 
altogether. 

Mr.  Serjeant  Taddy  in  reply,  insisted,  that  as  a  licence 
was  only  required  for  the  purpose  of  legalizing  the  vessel, 
and  not  the  person  of  the  grantee,  no  fraud  could  be  im- 
puted to  the  parties,  nor  could  the  Crown  be  deceived  by 
the  licence  it  bad  granted^  nor  could  the  property  be  con- 
fined to  an  alien  enemy  or  alien,  as  the  licence  extended  to 
whomsoever  such  property  might  appear  to  belong.  And 
in  the  case  of  the  Ck)usine  Marianne  (a)  Sir  fFiUiam  Scott 
said,  **  this  Court  has  never  yet  restored  the  property  of 
an  enemy,  except  in  those  instances  where  the  words,  "  to 
whomsoever  the  property  may  appear  to  belong,"  are  in- 
troduced into  the  licence;  but  where  those  wor^s  occur, 

(«)  Edw.  Adm.  Gas.  547. 
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council  office  having  been  abandoned  in  the  course  of  the       .j^V 

argument,  as  being  unnecessary  to  support  the  plaintiff's 

case,  the  onljr  question  now  is,  whether  the  licence  having 

been  granted  to  Hampe^  by  the   name  and  description 

of  C.  F.  Hampe  of  Ltondon^  merchant;   and  it  having 

been  found  as  a  fact  in  the  case,  that  at  the  time  it  was 

granted,  although  he  did  not  actually  reside  in  London^ 

yet  that  he  intended  and  was  then  on  the  point  of  coming 

to  live  there,  was  such  a  misdescription  as  to  vitiate  the 

licence,  and  have  the  effect  of  preventing  the  plaintiff  firom 

recovering  under  the  policy  on  which  the  present  action 

was  brought?  Asimilar  question,  on  thesame  policy,  came 

before  the  Court  of  King^a  Bench^  in  the  year  1811,  in  the 

case  of  Klingender  v.  Bond^  and  it  being  discovered,  on 

the  production  of  the  licence,  that  the  person  to  whom  it 

was  gfranted  was  resident  at  the  time*  at  Hdigolandt  bat 

was  just  about  to  leave  it  and  settle  in  London;  and  on  its 

being  objected,  that  the  licence  was  void,  as  containing  an 

incorrect  description  of  the  person  to  whom  it  was  g^nt- 

ed;    Lord  EUenborough^  before  whom  that  cause  was 

tried,  being  of  that  opinion,  nonsuited  the  plaintiff.    A 

motion    was   afterwards    made  by  the    then  Attomey^ 

Oenerat^  to  set  aside  that  nonsuit;  on  which  occasion 

it  appears  that  the  question  did  not  undergo  any  great 

degree  of  discussion,  but  his  Lordship  retained  the  same 

opinion  he  had  formed  at  the  trial,  rtz.  that  Hampe  was 

not  properly  described  in  the  licence  as  a  merchant  of 

London^    although   he    intended    shortly   to   come  and 

settle  there ;   and  he  stated  that  the  nonsuit  did  not  bar 

the  plaintiff's  action,  and  that  upon  another  trial  he  might 

be  prepared  to  tender  a  bill  of  exceptions  if  he  should 

be  so  advised.    Another  action  has  been  brought  by  the 

present  plaintiff  on  the  same  policy  in  this  Court,  and  the 

question  for  our  decision  stands  on  precisely  the  same  point 

as  that  which  came  before  the  Court  of  King^s  Bench  in 

the  case  of  Klingender  v.  Bond.  It  cannot  but  be  recollect- 
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1M^^       ed,  tbat^t  the  eiffly  period  in  wfaich  licences  of  this  de^p- 
tioa  wei^e  granted,  the  Courts  were  disposed  to  construe  them 
stirictly,  as  being  in  the  nature  of  grants  from  the  Crowuu 
That  opinion,  however,  did  not  ultimately  prevail,  as  it  was 
soon  found,  that  the  object  of  these  licenceff  was  to  facili- 
tate the  commerce  of  this  country  with  others:  and,  there- 
fore, that  they  ought  to  receive  a  more  extended  and  libe- 
ral eonstruetioQ.    Various  decisions,  and  fliany  of  which 
have  been  cited  in  the  coMrse  of  the  argument,  lend  most 
strongly  to  confirm  and  support  that  construction,  which 
it  has  been  urged  ought  oo>v  to  be  given  to  tbose  licences 
by  Courts  of  law.    The  first  case,  ^  poutaijiing  the  strong- 
est decision  on  this  aubjeet,  i^  that  qf  Morg(nn  v.  OswaU, 
where  a  licence  was  g^ranted  to  pne  Henxy  $iffim^  with- 
out any  addition  to  bis  name,  and  whi^^h  permitted  a  vei^ 
sel,  hearing  wy  flag  except  th^  fire(icbf  to  p|rQpee4i9i 
ballast  from  any  port  nqrth  of  the  SckeltU  tp  4jr^i(^g^ 
or  any  otb^  porl  m  tb^  Whii^  «&a,  apd  ibqi^e  to  load  |i 
cargo  of  such  goods  as  were  permitted  by  law  to  be  ji^porl^ 
ed,  and  to  proceed  with  the  same  to  a  port  of  tbfs  Unitcfl 
Kingdom;  and  that  li/ceppe  was  considered  to  legalize  the 
shipping  and  importation  of  such  a  cargo,  filthough  it  viis 
the  property  of  an  ^lien  eppmy;  and  consecj^uently,  t|^  ^ 
aJiitbori%ed  him  to  insure  and  .enforce  his  contract  of  insar- 
ance  in  our  Cojurts.     Tjie  object  of  the  lii^wce  there  yrBfh 
-^o  leg^izelhe  particular  aid venture;  so  it  was  in  the  c^seof 
fFarin  y.  ^cott^  where  M  wp^  hejd,  that  9  licence  granted 
to  certain  persons  tbereiin  named,  or  other  British  mer- 
chanljs,  did  not  ex^tend  to  an  ^lien  enemy  whose  .licenpe  to 
reside  in  this  country  had  expired  before  the  latter  licence 
hs,d  beep  obtained*    In  Hagedom  v.  Reid^  where  a  licence 
was  jrranted  ,t;o  /•  P.  Hagedom  (theplaintifl*),  of  London^ 
m^chftnty.op  behalf  of  himself  and  other  ^SrtVi^A  or  neu- 
tral merchants,  jto  import  a  cargo  from  certain  limits,  with- 
in w.hioh  ^  .o^my's  port  was  si,tiiate,  in  any  vessel  bear- 
ipg  my  flag  except  the  Fren^fh  it  ifa§  Md  io  protect  die 
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ship  tradinff  from  that  port;  in  whicfa  ship,  •/.  P.  Hmge^  -j?^ 
dam  and  an  alien  enemy  were  joinlly  interested.  That 
case  was  decided  on  the  same  principle  as  Morgcen,  v.  Of* 
wcUdy  viz.  that  the  object  of  the  licence  was  to  legalize  a 
commerce  beneficial  to  this  country ;  or  in  other  terms,  to 
legalize  the  importation  without  regard  to  the  individiml 
interested  in  it.  The  decisious  of  Sir  William  Scott  in  the 
High  Court  of  Admiralty^  and  reported  by  Dr.  Edwards^ 
are  founded  on  the  same  principle.  The  first  <)uestion  thea 
in  this  case  is,  was  there  any  fraud  committed  or  intended  to 
be  practised  in  the  description  of  ^Tam/M?  in  his  petition  for 
the  liceucef  No  attempt  appears  to  have  l>een  made  at  the 
trial,  to  shew,  either  by  evidence  or  otherwise,  that  any 
deception    was  intended  to  be  practised  at  the  council 

office  at  the  time  the  licence  was  applied  for,  or  granted. 

The  name  of  the  grantee,  it  is  true,  was  given  in  by  the  de» 
flcription  of  C.  F.  Hampe  of  London^  merchant,  although 
he  had  not  actually  arrived  there,  but  he  intended  shortly 
afterwards  to  make  it  his  place  of  residence.  The  express 
object  of  the  licence  was  merely  to  legalize  the  adventure 
in  the  exportation  of  a  cai^  from  Heligoland  to  any  port 
in  the  Baltic  not  under  blockade.  It  is  ({uite  clear,  that 
a  licence  was  becessary  to  legalize  the  exportation  from 
Heligoland  in  the  first  instance,  there  being  an  order  in 
council  restricting  exportation  in  any  other  than  Bri* 
tisk  sfkips.  The  provisions  or  conditions  required  by  the 
licence  are  not  applicable  to  the  person,  but  to  the  ship 
and  cargo,  and  the  mode  as  to  which  they  were  to  be  em- 
ployed, and  were  as  follows,  vtje.:  ^^  that  the  name  and  ton- 
nage of  the  vessel,  the  name  of  her  master,  and  time  of  her 
clearance  from  Heligoland^  should  be  indorsed  on  the  li- 
cence, and  that  the  certificate  from  the  proper  officer  of 
the  customs  at  Heligoland  should  accompany  the  cargo, 
certifying  that  the  same  was  originally  exported  from  the 
United  Kingdom."  All  those  conditions  have  been  strictly 
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jflg^N  complied  with;  and  with  respect  to  the  description  of  the 
grantee,  although  he  is  stated  to  be  of  London^  mer- 
chant, yet,  as  it  was  found  that  he  intended  to  reside 
there  shortly  afterwards,  and  it  was  not  shewn  by  any  part 
of  the  evidence,  that  he  meant  to  continue  his  residence  at 
Heligoland^  or  that  the  description  in  question  was  in- 
tended to  operate  as  a  deceit  on  the  council  or  secretary 
of  state,  so  as  to  induce  them  to  believe  that  be  was  a  Bru 
tish  merchant,  or  that  he  intended  to  represent  himself  as 
such,  without  his  having  an  actual  intention  to  come  over 
and  fix  his  residence  in  London;  it  appears  to  us  to  be  a 
proper  description,  and  intended  by  him  to  apply  to  bu 
future  residence  here.  As,  therefore,  no  fraud  has  been 
suggested^  and  instruments  of  this  description  are  now 
to  receive  a  liberal  construction,  and  as  the  object  of  the 
licence  in  question  was  to  legalize  the  adventure  rather 
than  qualify  the  party  applying  for  it;  it  appears  to  us, 
(with  great  deference  to  the  Court  of  King's  Benckj  in  the 
case  of  KKngeHder  v.  Bond;  and  on  considering  tbe  sub- 
sequent decisions  in  that  Court,  in  which  the  constraction 
given  to  thoee  licences  has  been  more  liberal;)  that  tbe 
mis-description  of  the  grantee  in  this  case  does  not  viti- 
ate the  licence;  and  consequendy,  that  the  plaintiff  b 
entitled  to  recover. 

Judgment  for  tbe  plaintiff. 
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1824. 

Ongley  V.  Chambers.  pib^ntt 

X  HIS  was  an  action  of  covenant  upon  an  indenture  of     Wberaates. 
lease,   bearing  date  the  30th  Avgust,   1804,  and  made  Jjrretlor'^or 
between   one  William  Hopson^  of  the  one  part  and   the  parsonage  of 
defendant  of  the  other,  of  certain  premises  particularly  t^e'^ewJIgw, 
mentioned  in  the  lease,  for  the  term  of  twenty-one  years,  iand»*  tenc- 
from  Michaelmas  day  then  last  past,  at  the  yearly  rent  of  hcreditamcnu, 
1230/.,  and  the  plaintiff  in  his  declaration  made  title  to  the  ■°«'  ■"  ""^ 

•  I  .  -    ,  t  /.  1        singular  other 

said  premises,  as  assignee  of  the  reversion  thereof,  under  the  premises 
the  will  of  the  said  fFilliam  Hopson;  to  which   the  de-  J'^^"^  ^- 
fendant  pleaded,  that  the  said  fFilliam  Hopson  did  not  Held,  that  cer- 
by  his  last  will  and  testament  give  and  devise  the  said  wh?ch*had  been 
reversion,  of  and  in  the  said  demised  premises,  to  Thomas  ■cqoired  or 
Moulden  and  John  Chambers^  and  their  heirs,  to  hold  as  the  owners  of 
therein  mentioned,  in  manner  and  form,  &c.  upon  which  ^*'*  '^^toiy, 
issue  was  joined.  yean  1607, 

At  the  trial,  before  Mr.  Justice  ParA,  at   Westminster^  J°j  b^en'^JJI. 
at  the  Sittings  after  Michaelmas  Term,  1821,  a  verdict  formly  occu- 
was  taken  for  the  plaintiff,  damages  1230/.  by  the  consent  ,ince,  and  were 
of  counsel  on  both  sides,  subject  to  the  opinion  of  the  described  in 

•  I  s         .  ^*'*  several 

Court  on  the  following  case:  successive 

By  indentures  of  lease  and  release,  bearin&fdatc  the  24th  'c»*"o^*^« 

•^  '  o  property,  pass- 

and  25th  March^  1789,  all  that  the  rectory  or  parsonage  of  ed  under  such 
Minster^  in  the  Isle  of  Sheppey,  in  the  county  of  Kent^  and 
all  that  messuage  or  tenement  called  or  known  by  the  ni^me 
of  the  Parsonage  House  nt  Minster  aforesaid,  together  with 
the  barns,  stables,  out-houses,  edifices,  buildings,  closes, 
yards,  gardens,  and  several  pieces  of  arable,  meadow,  pas- 
ture, and  marsh-lands  following,  (that  is  to  say),  all  that  piece 
or  parcel  of  land  commonly  called  or  known  by  the  name  of 
Platfs  lands,  containing  by  estimation  fourteen  acres;  the 
two  pieces  of  meadow  land  before  PlatCs  lands,  containing 
by  estimation   five   acres;    the  piece  of  land  commonly 
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18^'^       called  or  known  by  the  name  of  Holland's^  containing  ^U 
teen  acres;  one  other  piece  or  parcel  of  land,  commonly 
called  or  known  by  tI)e,DMnie  of  Upper  Burstan^a^  contain- 
ing nine  acres ;  one  other  piece  or  parcel  of  land,  common- 
ly called  or  known  l^y  the  name  of  Lower  Burston^s^  con- 
taining eight  acres ;  one  other  piece  or  parcel  of  meadow 
landr  lying  before  the  said. messuage  or  tenement,  contain- 
ing about  foar  acres;  the  Springs^  lying  behind  the  said 
messuage -or  tenement,  containing  ten  acres,   or  there- 
abouts ;  one  other  piece  or  parcel  of  land  commonly  call- 
ed or  known  by  the  name  of  Barton  Hill^  containing  fen*- 
ty  acres:   one  other  piece  or  parcel  of  land,  commonly 
called  or  known  by,  the  name  of  the  further  Barton  Hili, 
containing  thirty-five  acres;  the  New  Grounds^  contain- 
ing twenty^one  acres;  one  other  piece  or  parcel  of  land 
called  S hardens f  containing  thirty  acres;  and  al$o  all  that 
messuage,  lenement,  or  cottage,  with  the  yard,  garden, 
and  piece  or  parcel  of  meadow  land  thereto  belonging, 
commonly  called  the  Shoulder  of  Glutton  piece,  contain- 
ing by  estimation  two  acres,  more  or  less,  with  the  appur- 
tenances; and  also  all  that  piece  or  parcel  of  fresh  marsh 
land  commonly,  called  or  known  by  the  name  of  the  Fer» 
ry  Marsh,  containing  by  estimation  four  acres,  more  or  less; 
all  which  said  several  pieces  or  parcels  of  land  contain  to- 
gether in  the  whole  by  estimation  one  hundred  and  nine- 
ty-«ight  acres,  more  or  less,  with  the  appurtenances,  and 
are  with  the  said  messuage  or  tenement,- cottage  and  pre- 
mises aforesaid,  situate,  lying  and  being  in  the  said  pa- 
rish of  Minster  J  in  the  isle  of  Sheppey  aforesaid,  and  were 
formerly  in    the    tenure  or  occupation  of   John    Gore^ 
£sq.,  afterwards  of  John  Baker^  afterwards  of  George 
Evans  Baker^  afterwards  of  John  Hopsony  and  now  of 
the  said  William  Hopson^  his  assigns  or  under-tenants;— 
and  also,  ail  and  all  manner  of  tithes,  oblations,  and  obKcn- 
tions,  yearly,  and  every  year,  growing,   renewing,  and 
arising  within  the  said  parish  of  Minster,  together  with 
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all  and  all  miinner  of  houses,  &c.  to  the  said  messuages  or  s2S^ 
tenemeutSi  cottage,  rectory,  parsonage,  land,  heredka- 
ments  and  premises  belonging,  or  in  any  wise  appertain- 
ing,  accepted,  reputed,  deemed,  taken,  or  known,  as  part, 
parcel,  and  member  thereof,  sare  and  except,  and  always 
reserved  thereout  unto  the  releasors,  the  donation,  right  of 
presentation,  and  patronage  to  the  curacy  of  the  said  pa- 
rish and  parish  church  of  Minster  aforesaid,  and  which 
was  not  meant  or  intended  to  be  granted  and  conveyed, 
and  the  reversion,  &c.  were  conveyed  unto  and  to  the  use 
of  the  said  William  Hopson^  his  heirs  and  assigns  for  even 
It  appears,  that,  in  the  fifth  year  of  the  reign  of 
James  1  (1607),  the  several  lands  hereinbefore  ttpecified, 
did  not  form  part  of  the  rectory  or  parsonage  of  Minster^ 
as,  on  the  I3th  of  November  in  that  year,  by  indentures  of 
bargain  and  sale  enrolled  in  Chancery ^  Sir  James  Cromer ^ 
and  Dame  Martha  his  wife,  sold  and  conveyed  the  rectory 
or  parsonage  in  question,  to  Sir  Edward  Hales^  Bart,  and 
John  Hales,  Esq.  his  son  and  heir  apparent,  bythefol- 
Jowing  description,  *'  All  that  the  rectory  or  parsonage  of 
MinsteTj  with  the  appurtenances  in  the  isle  of  Sheppey^  or 
elsewhere,  in  the  said  county  of  iiT^n/,  and  all  and  singular 
houses,  buildings,  glebe  lands,  tenths,  meadows,  pastures, 
waters,  fishings,  tithes,  oblations,  obventions,  commodities, 
profits,  emoluments,  and  hereditaments  whatsoever,  to  the 
same  rectory  or  parsonage  belonging  or  appertaining; 
and  all  and  singular  the  liberties,  franchises,  rights,  roy- 
alties, jurisdictions,  pre-eminences,  and  hereditaments  of 
the  said  James  Cromer^  to  the  same  rectory  or  parsonage 
appertaining  or  belonging,  or  as  part,  parcel,  or  member, 
or  in  or  by  reason  of  the  same,  or  any  part  thereof  lawful- 
ly used,  reputed,  taken,  occupied  or  enjoyed;  and  all 
that  messuage  or  tenement,  barn,  and  twelve  acres  by  es- 
timation of  land  in  Minster  afore)«iid,  with  the  appurte- 
nances, late  Christopher  Tilman%  and  before  Matthew 
Hadd^s^  Esq.  abutting  upon  latfds  there  called  Barton 
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Hill  towards  the  east,  to  lands  there  called  JaooVs  and 
Henberry^s  towards  the  south,  to  lands  now  or  late  Hen^ 
Chamb«b8.  ^^^'*  towards  the  west,  and  to  lands  now  or  late  Batch- 
lor* 8^  called  HollancTs,  towards  the  north,  now  or  late  id 
the  occupation  of  Thomas  Hatch  or  his  assigns;  which 
said  messuage,  barn,  and  twelve  acres  before  mentioned, 
are  hoi  den  of  our  Sovereign  Lord  the  King*s  Majesty, 
as  of  his  manor  of  Mylton^  alias  Middleton^  in  fee  so- 
cage, and  not  otherwise." 

Between  the  date  of  this  indenture  of  bargain  and  sale  io 
the  fifth  year  of  the  reign  of  James  1.  and  1632,  the  se- 
veral pieces  of  arable,  meadow,  pasture,  and  marsh  land 
called  PlatVs  land,  the  two  pieces  of  meadow  land  be- 
fore  PlatVs  land,  the  piece  of  land   called   HolloiuPif 
the  piece  of  land  called  Upper  Burston%  the  piece  of 
land  called  Lower  Burston\  the  piece  of  meadow  land 
lying  before  the  said  messuage  or  tenement,  the  SprisigSf 
Barton  HiUj  the  Further  Barton  HiU^   the  Shardens^ 
the  Shoulder  of  Mutton  piece,  and   the  Ferry  Marshy 
were  purchased  in  fee  simple,  by  the  several  and  succes- 
sive owners  of  the  rectory  or  parsonage  of  iXftn^/er,  and 
have  been  occupied  together,  both  before  and  since  the 
purchase  made  by  the  testator  as  hereinafter  set  forth. 
And  by  an  indenture  of  lease  bearing  date  the  28th  Ju- 
gusty  1747,  John  Gore^  Esq.  being  then  seised  in  his  de- 
mesne as  of  fee,  of  and  in  all  and  singular  the  said  mes- 
suages, lands,  and  premises  comprised  in  the  indentnres 
of  lease  and  release  to  the  said   William  Hopson^of  the 
24th  and  26th  March,  1789,  demised  and  let  the  same,  ex- 
cept the  piece  of  land  called  the  Ferry  Marshy  to  John 
Baker,  for  a  certain  term  mentioned  in  the  said  indenture 
of  lease,  and  now  expired,  by  the  following  descriptioot 
viz.  **  all  that  messuage  or  tenement,  with  the  barns, stables, 
out-houses,  lodges,  yards,  closes,  gardens  and   appurte- 
nances, commonly  called  or  known  by  the  name  of  the  Par- 
sonage; and  also  all  those  several  pieces  or  parcels  of  lapd 
thereunto  belonging,  commonly  called  or  known  by  the  se- 
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veral  names  of  Platfs   land,  the  two  meadows  before       si^i 
Platfa  land,  Holland's^  Upper  Burslofi\  Lower  Burs- 
ton%  the  meadow  before  the  house,  the  Springs  behind  the 
house,  Barton  Hill^  FurtherBarton  Hill^  the  NewGroundSf 
and  Shardens^  and  containing  together  in  the  whole,  by 
estimation,  one  hundred  and  eighty-eight  acres,  more  or 
less;  which  said  messuage  or  tenement,  and  several  pieces 
of  land,  are  situate,  lying,  and  being  in  Minster  aforesaid, 
and  are  now  in  the  tenure  or  occupation  of  the  said  John 
Gore^  bis  assigns  or  under-tenants;  and  also  all  that  other 
messuage  or  tenement,  with  the  out-houses  and  appur- 
tenances, formerly  called  the  Shoulder  of  Mutton^  toge- 
ther with  the  meadow  behind  the  same  or  thereunto  be- 
longing, containing  by  estimation  two  acres,  more  or  less, 
situate  in  Minster  aforesaid,  and  now  or  late  in  the  tenure 
or  occupation  of  Robert  Bowyer^  his  assigns,  or  under- 
tenants; and  also  all  the  glebe  land,  and  tithes  of  corn, 
grain,  and  hay,  and  all  other  tithes  called  great  tithes;  and 
also  all  the  tithes  of  seeds,  pasture,  and  feeding,  and  all 
other  tithes  called  small  tithes,  and  all  compositions,  &c. 
And  by  a  certain  other  indenture  of  lease,  bearing  date 
the  7th  September  J 1765,  William  Gore^  Esq.  being  then 
seised  in  his  demesne  as  of  fee,  of  and  in  all  and  singular 
the  same  messuages,  lands  and  premises,  demised  and  let 
the  same  to  one  John  Hopson^  for  a  certain  term  mentioned 
in  the  said  indenture  of  lease,  and  now  expired,  by  the  fol- 
lowing description,  viz*  "  all  that  messuage  or  tenement, 
with  the  barns,  stables,  out-houses,  lodges,  yards,  closes, 
gardens  and  appurtenances,  commonly  called  or  known 
by  the  name  of  the  Parsonage ;  and  also  all  those  several 
pieces  or  parcels  of  land  thereunto  belonging,  commonly 
called  or  known  by  the  several  names  of  Piatt's  land,  the 
two  meadows  before  Piatt's  \?indf  Holldnd\  Upper  Burs^ 
ian*Sf  Lower  Burston^s^  the  meadow  before  the  house,  the 
Springs  behind  the  house,  Barton  Hill^  Further  Barton 
Bill  J  the  New  Grotfncb,and  Shardens^  and  containing  toge- 
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1824.^  ther  iu  the  whole,  by  eatimation,  one  hundred  and  eiglifyu 
Onolet  eight  acres,  more  or  legs ;  which  said  messtiage  or  tenement 
Chambiri.  ^^^  several  pieces  of  land,  are  situate,  lying,  and  being  in 
Minster  aforesaid,  and  were  heretofore  in  the  tenure  or 
occupation  of  John  Gore^  Esq.,  afterwards  of  John  Ba* 
Aer,  late  of  the  said  William  Oare^  and  now  of  the  said 
John  HopsoHj  his  assigns  or  under-tenants;  and  also  aH 
that  other  messuage  or  tenement,  with  the  out-houses  mid 
appurtenances,  formerly  called  the  Shoulder  of  AfkUoHjith 
gether  with  the  meadow  behind  the  same  or  theremito 
belonging,  containing  by  estimation  two  acres,  more  or 
less,  situate,  lying,  and  being  in  Minster  aforesaid,  and 
now  or  late  in  the  tenure  or  occupation  of  Robert  Boun/er^ 
bis  assigns,  or  under-tenants;  and  also  all  that  piece  or 
parcel  of  marsh  land  called  the  Ferry  Marshy  lying  in 
Minster  aforesaid,  containing  by  estimation  four  acres^ 
more  or  less,  and  now  or  late  in  the  tenure  or  ocoupatioB 
of  Thomas  Randall^  his  assigns  or  under-tenants.  And 
also  all  the  glebe  land,  and  tithes  of  com,  grain,  and  hay, 
and  all  other  tithes  called  great  tithes,  and  all  the  tithes  of 
seeds,  pasture,  and  feeding,  and  all  other  tithes  called 
small  tithes,  of  what  nature  or  kind  soever,  and  all  coi»* 

positions,  &c Prior  to  the  purchase  by  WilHttm  Hof^ 

soUf  Esq*  of  the  several  premises  comprised  in  the  inden- 
tures of  lease  and  release,  of  the  24th  and  25th  JDeeenAeTf 
1789,  the  said  fFilliam  Hopson^  had  by  indentures  of 
lease  and  release,  dated  the  14th  and  I6tk  Aprils  1788, 
also  purchased  in  fee  simple  certain  other  premises  called 
Ponr^s  Farrfiy  Ripiiey  Hillsy  and  Horse  Marsh;  and  by 
the  said  indenture  of  lease  of  the  80th  August^  1804,  aid 
made  between  the  said  WilHam  Hopson  and  the  defend* 
ant,  the  said  William  Hopson  being  then  seised  in  his  de- 
mesne as  of  fee,  of  and  in  all  and  singular  the  premises 
comprised  in  the  same  lease,  demised  and  let  unto  tb« 
said  defei|dant,  for  a  certain  term  of  years  yet  unexpired, ii 
well  all  and  singular  the  premises  comprised  in  theindea- 
tures  of  lease  and  release  of  the  24th  and  25th  Deoemher, 
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1789|  m^  ako  (be  prmitei  called  Poot^i  Farm,  Hipney  viSll 
HillSf  and  Hvrse  Margh^  plirebined  as  before  mentioned 
hj  the  oonireymtfe«  of  tbe  Uth  and  IStb  April,  1783,  by 
ib%  SMowing  description,  viz,  nil  that  meSiaage  or  tene- 
nwHt,  witb  the  barMi  stMe^,  oiltJtouseSy  lodges,  yards, 
ekwcoy  gardens  and  appurtefiBnc^,  coitrmonly  called  or 
known  by  the  name  of  tb€  Parsonage;  and  also  all  those 
ieveral  pieoel  or  parcels  ofland  thereunto  belonging,  cotn- 
Monly  called  or  known  by  the  set ertil  names  of  Plutfs 
hMri,  the  two  meadows  before  Platfs  land,  HoUanJCi, 
Upper  Bursiim%  Ixnver  £ur9ion%  the  meadow  before 
tbe  honse^  the  Springs  behind  the  hoiise,  tartan  Hillf 
farther  Barton  Hill,  the  New  Orounds,  and  Shardens, 
and  oontaining  together  in  tbe  whole,  by  estimation,  one 
bvftdred  and  eighly^^eig'lrt  ftcres,  tnofe  or  less;  which  said 
HMSsnago  or  tenement,  and  several  pieces  ofland,  are  sitii- 
ale,  lying,  and  being  in  Minster  aforesaid,  and  were  hereto- 
fore m  the  tenure  or  occupation  of  John  Oore,  Esq.,  after- 
wards of  «/oAn  Buker,  then  of  William  Oore,  and  afterwards 
ofJokm  Hopscnf  his  assign  or  under-tenants,  and  now  of 
tbe  said  JohnChambers  (the  defendant),  his  assigns  of  un- 
der-tenants; and  also  all  that  other  messuage  or  tenement, 
^Mh  the  out-hottses  and  appitft^nances,  formerly  called  the 
Shtmlder  of  Mutton,  together  with  the  meadow  behind 
tiie  same  or  tbcvnmto  belonging,  containing  by  estima- 
liM  two  acre«,  thott  or  less,  situate,  lying,  and  being  in 
Mimtet  aforesaid,  and  heretofore  in  tbe  tenure  or  occupa- 
tion of  Robert  BotM/er,  his  assigns  or  under-tenants,  and 
notr  of  the  said  John  Chambers,  his  assigns  or  under-ten- 
Mta;  and  also  all  that  piece  or  parcel  of  marsh  land,  called 
fUse  Ferry  Marsh,  lying  in  itf msf^ aforesaid,  containing  by 
eirtfnMtiOn  toar  acres,  more  or  less,  and  heretofore  in  the  ten- 
ure or  oocopatioii  of  TJiomas  Randall,  his  assigns,  or  under- 
lomMils,and  now  or  hirteof  the  said  John  Chambers,  hisas^ 

aigvs  or  under-*ti^nants ; a»d  aJso  afl  the  glebe  laifd,  and 

tillrHMredm,  gt«ihHmdbay,and  rif  other  tttb^  called  great 
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}^^  tithes,  and  ako  all  the  tithes  of  seeds,  pastare,and  fieedingySnd 
all  other  tithes  called  small  tithes,  of  what  natare  or  kiiii 
soever,  and  all  compositions,  oblations,  offerings,  and  other 
titheable  things  which  shall  at  any  time  dariDg*  the  tern 
of  years  hereinafter  granted,  grow,  arise,  be,  and  increne 
within  the  parish  of  Minster  aforesaid,  or  the  titheable 
places  thereof,  with  the  appurtenances — ^The  before  men- 
tioned premises,  contained  in  the  said  purchase  deeds  of 
the  24th  and  25th  December^  1789,  were  rated  together  to 
the  land-tax  in  the  following  words,  rts*  **  The  Parsanay 
of  Minster^  consisting  of  the  great  and  small  titbes  in  the 
parish  of  Mbfisfer^  together  with  a  messuajs^  and  cott^ 
two  barns,  two  stables^  and  arable  and  pasture  lands:"  and 
which  land-tax  Mn  Hopson  redeemed  in  the  year  1799, 
together  with  the  land-tax  of  his  other  estates  in  the  eoaii- 
ty  of  Kenlf  as  appeared  by  a  certificate,  a  copy  of  which 
was  annexed  to  the  case.  On  the  17th  February^  1817, 
the  said  fFilliam  Hopson  being  then  seised  in  bis  demesne 
as  of  fee,  of  and  in  all  and  singular  the  said  sereral  messii- 
agesylands,  and  premises  comprised  in  the  last  mentioned  in- 
denture of  lease,  made  and  published  his  last  will  and  tes- 
tament in  writing,  duly  executed  and  attested  so  as  to  pan 
real  estates,  and  thereby,  amongst  other  things,  gare  and 

devised  as  follows,  that  is  to  say **  I  give  and  devise  onto 

Thomcts  Moulden^  of  Bermondsey^  wool-«tapler,  and  t/oJbi 
Chambers  o( Minster^  gentleman,  and  their  heirs,  all  that  the 
rectory  or  parsonage  of  Minster ,  in  the  isle  of  Sheppey^ 
in  the  county  of  Kent^  with  the  messuages^  lands,  tene- 
ments, tithes,  hereditaments,  and  all  and  singular  other  the 
premises  thereunto  belongings  with  their  and  every  of  their 
rights,  members,  and  appurtenances;  and  also  all  that 
messuage  or  tenement^  and  farm,  called  or  known  by  the 
name  of  Poot*s  Faring  with  the  barns,  stables,  backsides^ 
yard,  garden,  and  several  pieces  or  parcels  of  land  there- 
unto belonging,  ^ntaining  together  in  the  whole  by  esti- 
mation seventy-five  acres,  more  or  less,  with  the  appnite- 
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nances,  situate,  lying,  and  being  in  Minster  aforesaid,  and  j^^ 
now  in  the  occupation  of  the  said  John  Chambers,  bis  as* 
signs  or  under-tenants  :^-and  also  all  those  several  pieces 
or  parcels  of  arable,  pasture,  and  meadow  land,  called  or 
known  by  the  name  of  Ripney  Hillsy  and  two  pieces  or 
parcels  of  meadow  qr  marsh  land  thereunto  belonging, 
containing  together  one  hundred  and  fifteen  acres,  more 
or  less,  situate,  lying,  and  being  in  the  parish  of  Minster 
aforesaid,  and  now  in  the  tenure  or  occupation  of  the  said 
JohnChamberSf  and  the  executors  o(  one  Richard  In  gleton, 
deceased,  their  assigns  or  under-tenants  :.-.^nd  also  all  that 
piece  or  parcel  of  marsh  land,  called  or  known  by  the  name 
of  Horse  Marsh,  containing  by  estimation  ten  acres,  more  or 
less,  situate,  lying,  and  being  in  the  parish  of  Minster 
aforesaid,  and  now  in  the  occupation  of  the  said  John 
Chambers,  his  assigns  or  under-tenants:  to  hold  the  said 
rectory,  and  all  and  singular  the  said  several  heredita- 
ments and  premises,  with  their  appurtenances,  unto  the 
said  Thomas  Moulden  and  John  Chambers,  their  heirs  and 
assigns,  to  the  uses,  and  for  the  intents  and  purposes  here- 
inafter mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same,  that  is  to  say,  to  the  use,  intent  and 
purpose,  that  my  wife  Elizabeth  Hopson,  and  her  assigns, 
niay  have,  receive,  and  take  thereout  during  her  natural 
life,  one  annuity  or  clear  yearly  rent  charge  of  600/.  of 
lawful  British  money,  the  same  to  be  paid  and  payable, 
free  from  all  taxes  and  other  deductions  whatsoever,  by 
four  equal  quarterly  payments."_The  will  contained  the 
usual  power  of  distress  and  entry,  and  subject  to  the  said 
annuity  or  yearly  sum  of  500/.,  and  to  the  powers  and  re- 
medies thereby  given  for  the  enforcing  and  securing  the 
payment  of  the  same,  the  testator  willed  and  directed  that 
the  said  rectory,  parsonage,  messuages,  lands,  farms,  tene- 
ments, tithes,  hereditaments,  and  premises  aforesaid,  so 
charged  therewith,  should,  with  the  appurtenances,  be  and 
remain,  and  he  thereby  gave  and  devised  the  same  to  the 


yj^t,^  vm  of  fFilHam  Qnghy^  (ibe  pltiiUiff),  by  llM^deB^npliM 
OMOLfY  therein  contHioed,  for  and  during  big  aaluf^l  Iife»  witbo«t 
C94ii^f  us,  impeacbmeDt  of  waste,  wilb  certain  remaioderB  a?ef «  Tk 
testator  was  also  possessed  of  of  entitled  ta  eonaideniik 
other  real  estates,  besides  the  lands  cooifirified  in  ibt  in^ 
denture  of  lease  of  the  30th  August^  1804;  nil  of  whick 
estates  be  devised  specifically  lo  different  persooft  nawtJ 
in  bi»  will,  and  then  followed  (hia  residuary  cJaime,  .  **AaJ 
afs  to  all  the  rest,  veeidue,  and  Femaindar  «f  vpy  g^fA, 
chattels,  ready  money,  seciurities  fov  nioiiey^  real  and  pi^ 
sonal  estate  and  effects  whatsoever  and  wheveaoeTer  i  (hit 
m  to  my  personal  estate,  subject  to  tba  payaaanl  (heieoal, 
of  all  and  every  my  jual  debts,  funeral,  ami  teataaiettlaiyei' 
pauses,  and  the  several  legacies  hereinbefore  girmm  and  W- 
queathed),  I  give  and  bequeath  the  same  mMl  every  part 
thereof  unto  WilUam  NtitlefoU,  Edmmd  Nkitltf^  the 
said  ThomaaMould€n^2MA.Joh»ChambetSfike\tmty9gAuA 
respective  heirs,  executors  and  adminialmtcNrSy  veapadife- 
ly,  according  to  the  value  and  quality  tberaof,  e%nalty  to  bt 
divided  between  them,  share  and  ihare  alike*  and  to  idbi 
as  tenants  in  common  and  not  aa  joint  teQaDtii,"..It  vai 
admitted  at  the  trial,  thai  if  Plait* a  lai^d,  iba  twopieew 
of  meadow  before  Plutfa  land,  the  piece  of  lan4  caUsl 
HollwdPs^  the  piece  of  land  called  Upper  BmT9i9m%  the 
piece  of  land  called  Lower  Bur§t4m%  th#  fieem  or  pared 
of  meadow  land  lying  before  the  said  aaeaauagfa  or  Ibm^ 
ment,  the  Sprinj^^  Bftrtou  Bilh  the  Fueiker  BariemHH 
the  Shardensy  the  Shoulder  of  JUuHon  pieces  i^  Ibe 
Ferrj/  Murah,  were  included  in  Iba  devise  ta  tba  pbuMlift 
the  testator  bad  no  other  <<  real  ealate/-  wherewilb  la 
aatisfy  those  words  in  the  devise  of  the  gencndi  vasidiia  «f 
his  real  and  personal  estate.  Some  meaioranda^  oopin 
of  whic4  were  annexed  tethe  ci^ie,  in  the  battd<«writiBg«f 
the  teatalov,  were  c^ered  in  evidence  aa  th0  pait  af  Ihe 
plaintiff,  and  objected  to. 
If  tha  Court  abould  be  of  opioitn.  Iha4  tbej  ware  adaui* 
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sible,  they  were  to  become  part  of  tbe  case,  otherwise 
not,  Tbe  question  for  tbe  opioiou  of  tbe  Court  wae»  whe- 
ther the  pkiutiff  were  entitled  to  recover  for  aBy»  and  what 
sun ;  and  if  so,  a  verdict  was  to  be  entered  accordiqg]y» 
if  otherwise,  a  verdict  was  to  be  entered  for  the  defendants 

This  case  was  argued  three  times,  y£r#l,  in  Michaelauu 
Term,  1822,  by  Mr,  Serjeant  Xen^  for  tbe  plaintiff,  and 
Mr.  Serjeant  Taddy  for  the  defendant.  Secondly f  in  the 
last  Easter  Term,  by  Mr.  Serjeant  Faughan  for  the  plain* 
tiff,  and  Mr.  Serjeant  Peli  for  the  defendant ;  and  lasilgt 
in  this  Term,  in  consequence  of  tbe  retirement  of  Lord  Chief 
Justice  Dallas  in  the  course  of  the  last  vacation,  by  Mr. 
Serjeant  Faughan  for  the  plaintiff,  and  Mr.  Serjeant  Tadtfy 
for  the  defendant. .« For  the  plaintiff,  it  was  submitted, 
that  the  main  question  was,  what  part  of  the  lands  com- 
prised in  the  demise  to  the  defendant  in  1804,  passed  to 
the  plaintiff  who  claimed  as  assignee  of  the  reversion  un- 
der Hopson^i  wUI,  by  which  he  devised  the  rectory  or 
parsonage  of  MinsieVj  with  the  inessuages,  lands,  &c, 
and  all  and  singular  other  the  premises  thereunto  belong- 
if^fff  with  their  and  every  of  their  rights,  members  and  ap- 
purtenances f  There  can  be  no  doubi  but  that  all  the  lands 
specified  and  enumerated  in  the  deeds  of  lease  and  release, 
d  December^  1780,  passed,  as  having  been  usually  occupi- 
ed with  the  rectory;  and,  consequently,  the  Shoulder  of 
Mutton  piece  and  Ferry  Manh  also  passed,  as  they  were 
particularised  and  described  in  such  deeds  as  belonging 
to  the  rectory.  The  words  '^  thereunto  belonging,^'  have 
no  legal  import  or  definition  in  themselves,  but  must  be 
taken  in  their  popular  acceptation,  and  construed  as  *^  usu- 
ally occupied  with,''  thereby  giving  to  the  word  *<  belaog- 
ing''  a  general  instead  of  a  strict  technical  sense.  In 
Viner^e  Abridgment  (a)  it  is  stated,  that,  ^^  in  strictness  of 
law,  land  cannot  be  said  to  be  appuf  tenant  to  house  or 

(•)  Tit  Appendant,  Vol.  II.  p>  600. 
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-1^^'  faftcfy  but  in  yalgar  repotatioiiy  it  may  be  said  belonging^ 
OvoLET  ||0|]  JQ  %uc)i  case,  in  case  of  grants  the  land  will  not  pass 
CsAMBBSf*  as  appertaining  to  land :  but  in  case  of  a  will,  it  veems 
it  may/'  In  Knighfs  case  (a).  Lord  Chief  Justice  Ley 
decided  how  this  word  should  be  construed,  and  the 
sense  which  it  ought  to  convey,  viz.  that  the  word  ^  be- 
longing'' has  two  meanings^  and  may  be  taken  in  two  ways; 
the  one  in  course  of  right,  and  the  other  in  case  of  o^ 

Gupation: to  the  first,  there  ought  to  be  prescription 

time  out  of  mind;_to  the  second,  occupancy.  Al- 
though ^^ belonging"  may  have  a  stricter  sense  than  to  be 
.  ruled  by  time,  yet,  that  which  has  been  considered  **  to 
belong"  for  even  a  year  or  a  shorter  time  is  snflicient  (o 
satisfy  the  law ;  and  any  thing  being  so  described  in  a  will, 
may  pass  without  an  objection.  In  Symonds  v.  Green  (ft), 
it  was  held,  that  an  effectual  reputation  as  to  freehold  pro- 
perty belonging  to  laud  might  grow  up  in  two  years,  if  it 
had  been  united  and  existed  for  that  term;  and  that  if 
after  that  term  it  was  described  in  a  conveyance  as  belong- 
ing thereto,  the  reputation  and  not  the  legal  sense  of  the 
thing  would  be  looked  at.  In  Gennings  v.  Lake  (c),  the 
Court  conceived,  that  land  might  be  said  to  be  appertain- 
ing to  a  house,  as  well  in  the  case  of  the  King  as  a  subject 
It  might  be  supposed,  that  a  technical  definition  should 
be  strictly  attended  to  in  the  case  of  a  subject,  but  much 
more  so  in  the  case  of  the  King;  and,  yet  it  was  held,  that 
the  term  <<  appertaining"  was  a  proper  description  of  land 
to  a  boiise^  where  it  had  been  held  and  occupied  together 
for  a  convenient  time.  Here,  the  premises  were  demised  in 
the  year  1747,  and  have  been  occupied  with  the  rectory 
ever  since;  the  time  of  occupation,  therefore,  is  more  than 
sufficient  to  establish  this  part  of  the  argument  With 
respect  to  the  length  of  occupation,  although,  technically 
speaking,  land  cannot  be  appurtenant  to  a  messuage  ac- 

(a)  Godb.  553,  pi.  447.  S.  C.  nomine  Loftes  v.  Barker,  Pilm.  3/5. 
(*)  Cro,  Car.  308,  (c)  Cro.  Car.  I6s. 
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cording  to  the  true  sense  of  the  word  "  appertaining/'  yet       .j^^ 
a  material  distinction  may  be  drawn  between  a  messuage 
of  an  ordinary  description  and  a  rectory;  for  in  Hill  r. 
Orange  (a),  the  Court  took  a  distinction  between  corpo* 
real  and  incorporeal  hereditaments,  and  observed,  that, 
the  one  was  applicable  to  messuages  and  lands  which  had 
substance  in  them  and  might  continue  always,  but  that  an 
incorporeal  hereditament,  such  as  advowsons  and  the  like, 
which  may  be  appendant  or  appurtenant  to  inheritances 
corporate,  may  be  termed  appurtenances.    There,  too,  it 
was  held,  that  the  word  appertaining  to  a  messuage,  might 
be  taken  in  the  sense  of  usually  occupied  with  (he  mes- . 
suage,  or  lying  to  it;  and  that  when  appertaining  is  placed  • 
with  other  words,  so  that  it  could  not  have  its  proper  sig- 
nification, it  shall  have  such  signification  as  was  intended 
between  the  parties.    That,  too^  was  the  case  of  a  deed, 
which  is   infinitely  stronger  than  a  will,  to  which  the 
Courts  have  always  afibrded  a  more  liberal  construction,  in 
order  to  give  efiect  to  the  intention  of  the  testator.    As, 
therefore,  the  word  ^^appurtenants'*  or  appertaining  to, 
must  be  taken  in  its  general  acceptation  or  meaning,  the 
words  ^  thereunto  belonging,''  must  not  be  construed  ac- 
cording to  their  strict  definition,  but  as  usually  occupied 
with  the  premises  which  were  intended  to  be  devised.    A 
manor  may  be  considered  in  the  same  light  as  a  rectory ; 
and  in  Thinne  v.  Thinne  (6),  where,  in  a  deed  to  make  a 
tenant  to  the  pr<ecipe^  the  person  seised,  bargained  and 
sold  a  manor,  and   ^11  lands,  parcel,  or  reputed  parcel, 
and  a  recovery  was  sufiered  of  the  manor,  the  Court  held, 
that  the  reputed  parcel  passed  by  the  recovery,  as  well 
as  the  other  lands.    In  Beam  v.  Allen  (c),  there  was  a  de- 
Tise  of  a  messuage  cum  omnibus  pertinentiiSf  and  it  was 
decided,  that  two  acres  of  meadow,  four  miles  distant  from 
the  messuage  did  not  pass;  but  that  it  would  have  been 

(a)  1  Plowd.   170.  5.  C.  Dyer,   ISO,  pi.  60. (*)  I  Lev.  «7. 

(e)  Cro.  Car.  67. 
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IS^       Otherwise  if  the  deviae  had  beeo  cum  terris  pertiiuntibui, 
and  thai  distinclioii  waa  recogoized  and  adopted  in  Arcker 
y^  Beuneti  (a).    Here„  the  property  that  waa  intended  to  be 
coDTeyed  and  pass  with  the  rectory  or  paisotiage,  is  ei» 
pressly  pointed  out  and  explained  by  all  the  conyeyances 
and  leases  which  are  set  out  iu  the  case.  The  words  ^theie- 
unto  belonging/'  therefore,  have  no  strict  legal  meaa- 
ingf  but  must  be  taken  in  their  popular  sense,  viz.  as 
referring  to  the  lands  occupied  with  the  rectory,^  and  used 
with  and  ly iag  contiguousr  to  it.    Although  it  may  be  saidi 
that  if  the  lands  in  question  were  included  in  the  device  to 
the  plaintifi^  there  would  be  none  left  to  pass  under  thi 
lesiduary  clause  of  the  wiU*  aa  it  was  admitted  9i  the  trial} 
that  the  testator  hid  no  r^al  eMaJLe  to  satisfy  those  wards 
in  the  devise  of  the  geoieral  residue  of  his  real  and  peisaa* 
al  estate;  yet  it  must  be  considaved,  that  that  clause  mat 
introduced  by  way  of  caution^  aa  the  teslator  did  not  mesii 
to  die  inteatate  of  any  part  of  his  property;  and  ia  Moar^ 
shall  V.  Hopkins  (6),  the  Court  allowed  certain  words  to 
be  transposed  in  the  first  part  of  a  will»  and  confined  thoss 
in  the  residuary  devise  to  a  particular  parish,  observing;, 
that  it  was  no otgection  to  this  construction*  that aretidi^ 
ary  clause  giving  all  other  the  testator'areal  estate  in  that 
parish  would  have  nothing  to  operate  upon»  and  that  it 
was  frequent  for  a  testator^  after  a  specific  devise  of  alibis 
estates^  to  give  all  other  his  real  estates  in  a  sweeping  or 
residuai*y  clause,  when  he  had  nothing  else  left  to  dispose 
of.-.Wbetheri  howeveri  these  lands  are  to  be  consi^eN 
ed  as  parcel  of  the  rectory  or  not,  is  a  matter  of  fiict, 
which  depends  entirely  on  legal  evidence*    Parcel  or  no 
parcel  is  always  a  quastion  of  fact  to  be  decided  by  a  jury. 
The  memoranda  of  the  testator  were  therefore  admissible 
to  shew  his.  intent,  and  how  he  bad  treated  and  dealt  with 
the  whole  erf  his  property*     In  Doei.  Qxenden  v^dt 

(a)  1  Lev.  151, (*)  15  East,  509. 
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Chester  (a\  il  wm  hekl»  that  exlriosii)  evidtnoe  was  ad<  J[^^ 
■lissiblo  lo  expkin  the  inteut  of  Iba  devigor,  where  anank 
biguity  waa  laieed  by  extrinsic  circumatanoast  because  tba 
will  could  not  have  effect  without  it.  Id  that  case,  thera 
was  BO  latent  ambiguity,  aa  here,  to  call  oa  the  partiea  la 
give  further  explanatiou.  There,  too,  it  wm  a  strict  quea- 
tion  of  locality.  Here,  however,  there  is  none^  as  the 
words  **  tbereuuto  beloi^ing,''  may  iudude  lands  bel^mg^ 
img  tQ  ih€  Panoitage  in  one  place  aa  well  aa  another.  If, 
howevert  the  memorajida  may  be  reacrted  to,  every  doubt 
will  be  removed,  aa  they  point  out  all  the  lands  of  the  tes- 
tator belonging  and  appertaining  to  the  rectory ;  and  in 
Qoodtiile  d.  Radford  v.  Swthern  (6),  wbera  a  teatatov 
devised  all  hia  farm  called  Trogues  farm,  the  Court  held 
it  to  be  competent  to  ahew  by  evidence  <^  what  parcels 
that  ferm  consisted ;  and  in  J3oe  d.  Beach  v.  Earl  tff 
Jene}f{c\  parol  evidence  was  admitted  to  shew  what 
lands  were  intended  by  the  testator  to  pass  under  his  wiU; 
and  here,  if  the  word  ^  belonging,^  be  taken  in  its  popu« 
lar  aense,  the  length  of  occupation  and  intent  of  the  de** 
visor,  clearly  riiew  that  the  lands  in  queation  belonged  to 
Iba  rectory,  and  ibrmed  part  of  it,  with  the  exception  of  the 
piacea  caHed  the  JPaor'^  Fmrm^  M^megfi  IRlkf  and  ffarsa 
JloffA,  which  immediately  followedt  and  were  apeci6cally 
deviaed. 

[Mr»  Justice  Bummgk,.  A  difficulty  prasanta  itself  ta 
aie  aa  to  the  two  diatiocl  natures  of  tba  property^  the  one 
being  termed  a  rectory  or  parsonf^ge,  and  the  other  land.} 

The  tweUe  acrea  of  land  in  Minater  most  aft  all  evemts 
be  eonaidered  as  forming  part  of  the  rectory,  and  would 
conaeqnently  pasa  with  it  undw  the  wotds  ^  Ibereunio  Imh 
longingy"  as  th^  w^re  described  aa  having  belonged  to 
il  in  the  reign  ef  Jamn  1.,  and  have  been  invariaUj 
oecopied  with  it  ever  since.  Though  lands  may,  in 
point  of  law,  be  consideved  to  be  different  from  a  rec* 

(a>  9  TwanL  UJ.  &  C.  4»Daw,  Pail.  Csa  08.-*<^A)  I  Man.  h  Stii 
-*-*«(•)  1  Bern.  liAkLaio. 
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tory,  yet  if  they  are  held  together,  and  a  t  es  tator  dis 
poses  of  them  as  belonging  thereto,  there  can  be  no 
Chambbbs.  doubt  bat  that,  in  this  case,  be  intended  to  conrey  all  his 
lands  united  with  the  rectory;  and^  consequently,  all 
those  comprised  in  the  indentures  of  December^  1789,  pass- 
ed to  the  plaintiff  under  the  will. 

For  the  defendant  it  was  insisted. Firsts  that  the  words 

in  the  devise  <<of  the  rectory,  with  the  messuages  and  other 
premises  thereunto  belonging  with  their  appurtenances^*' 
as  connected  with  the  leases  and  other  documents  as  set 
out  in  the  case,  cannot  receive  a  general  constructioo, 
but  must  have  a  strict  and  proper  meaning  in  point  of 
law;  nor  can  they  be  carried  beyond  their  restrictive 
or  technical  sense.    Secondly f  if  so,  the  Court  will  not 
allow  them  to  be  extended  by  extrinsic  evidence,  when 
they    are  capable  of  having  a  proper  and    legal  con- 
struction and  meaning  given  to  them.     JFirst^  the  words 
**  thereunto  belonging,"  have  a  strict  and  technical  mean- 
ing.   Lands  cannot  be  said  to  belong  to  lands  or  a  mes- 
suage, nor,  strictly  speaking,  can  they  be  said  to  be  appur- 
tenant or  belonging  to  a  rectory,  for  one  piece  of  land 
cannot  be  appurtenant  to  another.     But  it  has  been  said, 
that  corporeal  may   be  distinguished    from   incorporeal 
hereditaments,  and  that  an  advowson,  being  in  the  nature 
of  an  incorporeal  thing,  may  be  appurtenant  to  a  messuage. 
But  in  this  case,  there  were  lands  originally  belonging  to 
the  rectory,  sufficient  to  meet  the  language  of  the  testator. 
They  are  not  stated  in  the  devise  as  reputedly  belonging, 
occupied,  or  used  with  the  rectory ;  and  it  is  impossible 
for  the  Court  to  ascertain  what  lands  were  usually  occu- 
pied with  it,  as  they  are  differently  set  out  in  the  deeds  of 
1747,  and  1765;  in  the  one,  the  Ferry  MdrshhsYing  been 
expressly  excepted,  and  in  the  other  included.     In  the 
cases  cited  for  the  plaintiff,  to  shew  that  the  word  **  be- 
longing,'' must  be  taken  in  its  popular  sense,  the  lands 
were  reputed  to  belong  to  the  messuage;  but  beretbe  de- 
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vise  is  merely  of  lands  belonging  to  the  rectory.    Those 
lands  musty  in  point  of  strictness  and  legal  acceptation^ 
be  confined  to  the  glebe,  or  lands  to  which  tithes  were 
originally  annexed,  and  which  would  of  themselves  be 
necessarily  attached  to  and  form  part  of  the  rectory,  ac- 
cording to  the  terms  of  the  devise.     If  such  be  the  strict 
and  proper  meaning  of  these  words,  can  the  Court  extend 
them  to  an  inappropriate  and  popular  acceptation?  As  to 
Hill  V.  Orange^  it  was  a  case  of  a  grant  of  lands  apper- 
taining to  a  messuage ;  and  all  the  Court  agreed,  that  land 
could  not  be  appurtenant  to  land,  nor  could  it  be  appur- 
tenant to  a  messuage  in  the  true  and  proper  meaning  of 
an  appurtenance,  for  that  a  man  cannot  aver  that  to  be  ap- 
purtenant, which  the  law  will  not  suffer  to  be  appurtenant. 
It  is  quite  clear,  that  if  words  can  admit  of  a  strict  and 
legal  interpretation,  they  cannot  be  taken  in  an  unlimited 
or  popular  sense.     In  Day  v.  Drig  (a),  there  was  a  de- 
vise of  freehold  houses  in  a  certain  street;  and,  in  point 
of  fact,  the  testator  had  only  leasehold  houses  there ;  and 
it  was  decreed,  that  although  in  a  grant  of  all  one's  freehold 
houses,  leasehold  bouses  would  not  pass,  yet  the  intent 
of  the  testator  being  to  pass  some  houses,  the  word  freehold 
should  rather  be  rejected,  than  the  will  be  wholly  void. 

[Mr.  Justice  Burrough  referred  to  the  case  of  Pistol  d. 
Randal  v.  Riccardson  (6),  as  being  the  latest  decision 
on  this  point.] 

In  Clements  v.  Lambert  (c),  it  was  held,  that  where'^^a 
right  of  common  theretofore  appurtenant  to  a  messuage  and 
land,  was  extinguished  by|unity  of  possession,  a  subsequent 
grant  of  the  land,  with  all  commons,  advantages,  heredita- 
ments, and  appurtenances  whatsoever,  thereto  belonging^ 
or  in  any  wise  appertaining,  could  not  revive  the  former 
right  or  create  a  new  right  of  common,*aIthough  exercised 
since  the  unity  of  possession  the^same  as'before.  So  here, 
the  words  ^'  thereunto  belonging,"  cannot  affect;tbeir  being 

(a)  I  Peere  Wim.t86. (ft)  l  H.  Bl.  «6^n. (e)  1  TVunt.  805. 
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that  descriptioii.  The  case  of  Heatn  y.  Allan  ia  ina^IU  .jy^. 
cable  to  the  present,  as  there  the  distinction  turned  on  the 
expression  *^cum  pertinentiii,  or  cum  terris  pertinemtim 
bus,**  As  to  Oeunings  v.  Lake^  it  may  be  admitted,  thai 
land  may  belong"  to  a  house  to  a  certain  extent,  and  when 
it  is  devised  in  a  certain  way,  but  that  is  only  when  the  words 
in  the  will  cannot  be  applied  in  a  proper  and  legal  seaBe. 
On  the  whole,  therefore,  the  words  *^  thereunto  beiongw 
ing,''  as  contained  in  this  devise,  are  capable  of  a  strict 
technical  and  legal  construction,  and  being  jbo,  cannot 
be  extended  to  an  indefinite  or  improper  meaning.  By 
the  residuary  clause,  the  testator  gave  the  remainder  of 
his  real  and  personal  estate  to  the  defendant  and  three 
others,  to  be  equally  divided  between  them;  and  it  was 
admitted  at  tbe  trial,  that  if  Plaifs  Land^  and  the  several 
other  pieces  of  land  demised  to  the  defendant,  were  include 
ed  in  the  devise  to  the  plaintiff,  tbe  testator  had  no  other  reed 
estate  to  satisfy  those  words  in  the  residuary  clause.  It  must 
be  admitted,  that  words  of  a  like  description  are  frequently 
inserted,  when  nothing  is  meant  to  be  conveyed  by  them; 
but  if  it  should  appear  otherwise,  the  Court  is  bound  to 
give  full  effect  to  the  whole  of  the  wilL  There  is,  there- 
fore, sufficient  in  this  case  to  shew  that  the  testator  did  not 
mean  to  devise  the  whole  of  the  lands  that  are  contended 
to  have  passed  with  the  rectory  to  the  plaintiff,  but  only  the 
rectory  itself,  as  it  originally  stood ;  or,  at  all  events,  the 
only  lauds  that  can  be  taken  to  belong  to  it  are  tbe  twelve 
acres  set  out  in  the  indentures  of  bargain  and  sale,  in  the 
reign  of  ya««l.  Cur.adv.vuR. 

» 

Lord  Chief  Justice  Gifford,  having  on  this  day  stated 
tbe  facts,  as  set  out  in  the  case,  delivered  tbe  judgment 

of  the  Court,  as  follows: The  question  whidi  has  been 

raised  for  our  opinion,  is,  what  passed  under  the  first 
part  of  the  devise  *  in  William  Hopmm^s  will,  by  which 
he  gires  and  devises  to  Thoma9  Montden  and  Johm  Cham^ 
bers,  and  their  heirs,  all  that  the  rectory  [or  parsonage 
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1824.^  of  MinsieTf  in  the  isle  of  Sheppey^  in  the  county  of  Kenif 
with  the  messuages,  lands,  tenements,  tithes,  hereditaments, 
and  all  and  singfular  other  the  premises  thereunto  belong 
ingf  with  all  and  every  of  their  rights,  members,  and  ap- 
purtenances.  For  the  plaintiff  it  has  been  contended,  that 
under  this  description,  all  those  lands  comprised  in  the 
indentures  of  lease  and  release  of  1789,  which  preced- 
ed the  mention  of  the  Poors  Farm^  Ripney  Hills^  and 
Horse  Marshf  passed  under  the  description  contained  in 
the  devise.  For  the  defendant  it  has  been  contended, 
that  none  of  these  lands  passed  as  lands  belonging  to  the 
rectory.  It  has  been  agreed  by  the  counsel  on  both  sides, 
that  the  words  thereurUo  belonging  are  not  to  be  constru- 
ed in  the  strict  sense  of  appurtenant,  as  used  in  convey- 
ances, but  that  such  words  might  receive  a  much  larger 
construction  in  the  case  of  a  devise;  and  undoubtedly,  a 
variety  of  cases,  decided  on  wills,  shew  moat  clearly  that 
such  a  construction  might  be  applied  to  words  more  tech- 
nical than  those  of  thereunto  belonging.  It  has  also  bees 
agreed,  that  although  land  might  not  be  appurtenant  to 
land,  yet  that  strictly  speaking  it  might  belong  to  a  mei- 
suage  or  rectory,  and  that  even  under  the  word  <*appefw 
taining"  land  might  pass  in  a  will,  as  belonging  to  a  mes- 
suage, although  in  strictness  of  law  not  appurtenant  there- 
to. The  case  otHill  v.  Grange  {a)  was  cited  in  the  cootk 
of  the  argument ;  and  as  it  was  decided  on  the  construc- 
tion of  a  deed,  it  was  far  stronger  than  the  present.  There, 
the  defendant,  in  bar  to  an  action  of  trespass  quare  clem* 
sum  f regit ^  justified  by  stating,  that  a  lease  was  made  to 
him  of  a  messuage,  and  of  all  the  lands  appertaining  to  tbe 
same  messuage,  to  hold  to  the  defendant  for  twenty  years 
at  the  yearly  rent  of  forty  shillings;  and  the  Judges 
unanimously  agreed,  that  the  averment,  that  the  land  had 
been  always  appurtenant  to  the  messuage,  was  bad  in  poiot 
of  law ;  and  that  land  might  not  be  appurtenant  to  a  mes- 
suage in  the  true  and  proper  definition  of  an  appurte- 

(a)  1  Plow.  170.  • 
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nance.  But  all  of  thenii  except  Mr.  Justice  Braum^  (who  w^ 
did  not  speak  to  this  point)  agreed,  that  the  word  apper^ 
taining  to  the  mesauage  should  be  there  taken  in  the  sense 
of  usually  occupied  with  the  messuage^  or  lying  to  the 
messuage.  For  that  when  appertaining  is  placed  with  the 
said  other  words,  it  cannot  have  i^s  proper  signification; 
and  therefore,  it  shall  have  such  signification  as  was  in« 
tended  between  the  parties,  or  else  it  shall  be  void,  which 
it  mutft  not  be  by  any  means,  for  it  is  commonly  used  in 
the  sense  of  occupied  with^  or  fying  tOf  ut  $upra :  and 
being  placed  with  the  said  other  words,  it  cannot  be  taken 
in  any  other  sense,  nor  can  it  have  any  other  meaning  than 
is  agreeable  with  law;  and  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  Judges  to  take  and  ex- 
pound the  words,  which  common  people  use  to  express 
their  meaning,  according  to  their  meanings  and  therefore, 
it  shall  be  here  taken,  not  according  to  the  true  definition 
of  it,  because  that  does  not  stand  with  the  matter,  but  in 
such  sense  as  the  party  intended  it.''..«^ow  that  was  the  con- 
struction of  a  common  law  conveyance,  as  applied  to  a 
lease,  and  yet  it  was  determined  that  the  word  ^  appertain^ 
ing**  might  be  taken  in  its  ordinary  acceptation,  as  occupi* 
ed  with  the  messuage.  In  the  case  of  Hitl  v.  Orange^  as 
reported  in  2]yer(a),Mr.  Justice  iS>/atii/bre(  thought  that  land 
might  be  appurtenant  to  a  messuage,  but  not  parcel  thereof. 
But  though  the  three  other  Judges  disagreed  with  him,  yet 
they  all  thought,  that  the  land  passed  under  the  words 
**  cum  omnUfus  territ  eidem  messuagio  pertinent J^  as  well  by 
the  intendment  of  the  parties,  as  by  the  open  knowledge  of 
the  use  and  occupation  of  the  land  and  messuage  together. 
The  same  proposition  is  laid  down  in  Palmer  (b\  where 
it  is  said,  that  a  joint  occupation  for  five  or  six  years  was 
sufllieient  to  make  the  lands  appertain  by  construction,  (that 
is  to  say)  to  be  appurtenant  to  the  messuage.    In  Higham 

(a)  ISO,  pi.  70.— <*)  375. 
VOL.  VUI,  T  T 
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1824-^  V.  Bakery  Mr.  Juglice  Anderson  te  f«ported  to  have  said  (d); 
^tbat  lands  sbail  pass,  as  pertaining  to  a  house  which  haA 
been  occupied  with  it  by  the  space  of  ten  or  twelre  yean; 
for  by  that  time  it  hath  gained  the  name  of  parcel  or  belong-* 
ingy  and  shall  pass  with  the  house  by  that  name,  in  a  will  er 
leases/'  &c.  If  this  construction  has  been  adopted  by  tk 
Courts,  as  applied  to  common  law  conveyances,  tbcrtf 
can  be  no  doubt,  but  that,  in  order  to  further  the  intenttons 
of  a  testator,  a  more  fiberal  construction  may  be  adoptdl 
with  reference  to  wills.-.J7ow^  what  was  the  situation  of  tke 
lands  in  question?  They  were  purchased  preyioudyto 
the  year  1632,  by  the  owners  of  the  rectory,  and  hai^  he^ 
occupied  with  it  ever  since.  It  was  admitted  by  the  de- 
fendant's counsel,  in  the  course  of  the  argundent,  that  ai* 
though  the  twelve  acres  were  demised  with  the  rectory  is 
the  5th  year  of  James  I,  they  coidd  not,  strictly  apeakinf^ 
be  appurtenant  to  the  rectory ;  yet  that  it  could  not  be 
denied,  if  they  were  properly  designated,  that  they  wovkf 
pass  by  the  words  thereunto  hehnging^  and  it  is  qaite 
dear  that  they  conid  not  be  appurtenant  in  the  reign  of 
James  1,  and  therefore,  could  only  pass  by  the  worit 
^thereunto  belonging,"  by  unity  of  possession  and  concur- 
rent occupation,  so  as  to  be  joined  to  the  rectory,  and  be 
taken  as  belonging  thereto.  There  was  an  unity  of  tide, 
and  there  had  been  an  unity  of  possession  or  occupatioo, 
and  they  had  become  lands  joined  to  the  rectory,  and  tbat 
goes  a  long  way  to  enable  the  Court  to  determine  what 
ought  to  be  the  construction  of  the  will  with  respect  to 
the  other  lands.  They  were  all  purchased  before  the 
year  1632;  and  it  will  be  found,  that  in  the  lease  of 
1747,  the  greater  part  of  these  lands  are  described  as 
belonging  to  the  parsonage  or  rectory,  and  to  consist  of 
188  acres;  and  they  are  so  described  in  the  subseqaeot 
lease  of  1765.  And  although  it  is  true,  that  in  the  lease 
of  1747,  the  messuage  with  the  appurtenances,  called  the 
Shoulder  of  Mutton^  is  not  described  as  the  other  lands 

(a)  Cra  Eliz.  l6. 
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ftre,  mz.  sb  beloaging  to  Ibe  pnr9on«ge»  but  by  a  dittioet      Jftg^, 
descriptioo,  yet  it  is  imniediataly  followed  by  geaerd       Oiiolit 
words,  ckariy  applying  to  the  rectory,  wiz.  **%\l  tbe  glebe    cbamb 
bmds,  and  tithes  of  com,  graia,  and  bay,  and  all  other  tithes 
and  oorapositioas/'  kc.  Now,  tbe  lease  in  question  of  1804, 
contains  the  same  deaoripfion  of  tbe  lands,  as  was  used  in 
tbe  lease  of  1765;  but  with  this  remarkable  distioctioBt 
that  the  lands  acquired  by  Hapsom  subsequently  to  I7S8| 
are  designated  by  a  distinct  and  specific  description ;  and  in 
tbe  will,  tbe  derisor  knowing  that  the  lands  he  had  ibub- 
sequently  purchased  would  not  be  reputed  as  belonging 
4o  the  rectory,  he  again  enumerated  them,  and  devised  them 
wnder  an  accurate  and  specific  description,  clearly  conforo)'- 
kkg  to  the  terms  contained  in  tbe  lease.    Tbe  case  oS  Buck 
d.  WhalUy  r.  Nurion(a)f  which  has  been  relied  on  in  the 
argument  for  the  defendant,  so  far  from  supporting  bis 
case,  does  not  appear  to  touch  the  present  question ;  bui 
when  carefiilly  considered,  it  furnishes  a  strong  inference 
or  illustration  of  the  principle,  in  favour  of  the  condusion  to 
which  the  Court  in  this  case  will  ultimately  arrive:  and  it 
was  there  held,  that  lands  usually  occupied  with  a  house,  will 
Ad  pass  under  a  devise  of  ^  a  messuage  with  the  appurte^ 
nances,^  unless  k  dearly  appears,  that  tbe  testator  meant 
to  extef>^  the  word  ^appurtenances"  beyond  its  technioal 
seuse.  And  the  Court  there  thought,  that,  looking  ai  the  con- 
textof  the  will,  and  seeingthat  in  tbe  previous  devise,  the  tes- 
tator had  been  careful  in  devising  his  osansion-house  wherein 
he  then  lived,  and  the  lands  and  grounds  thereunto  belong- 
ing, and  there  held  and  enjoyed,  with  the  appurienancei; 
that  it  was  evident  that  he  knew  what  he  meant  should  be 
included  under  tbe  word  appurtenances  under  that  devise: 
but,  when  he  went  on  to  state  that  it  was  his  express  vill 
and  desire,  that  the  defendant  should  bold  and  enjoy  his 
said  capital  mansion-house,  with  the  appurtenances,  for  the 

(a)  1  Bof.  &  Pul.  53. 
Y  y2 


688 


CASES  til  HILARY  TERMi 

^t^  space  of  one  year  next  after  his  death ;  it  was  thoogbt,  thai 
the  word  <*  appurtenances  "  there,  should  be  construed  id 
its  strict  legal  sense.  This,  however,  is  not  a  case  in  which 
the  word  **  appurtenances"  in  one  part  of  a  will,  is  to  be 
contrasted  with  appurtenances  in  another  part  of  it,  and  is 
which  the  word  ** appurtenances''  only  is  introduced;  but 
the  expression  here  employed  is,  ^  the  rectory  or  parsonagei 
with  the  messuages,  lands,  and  all  and  singular  other  the 
premises  thereunto  belonging^  with  their  and  every  of  their 
rights,  members,  and  appurtenances;"  thereby  clearly  shew- 
ing, that  the  word  ^^belonging^*  was  not  intended  to  be  used 
or  taken  in  the  strict  legal  sense,  as  the  word  ^appur^ 
tenances.^*  It  must  be  observed,  too,  that  in  this  devise,  tbe 
testator  used  the  words  rectory  and  messuages,  wheresiy 
strictly  speaking,  there  was  but  one  messuage  belonging 
to  the  rectory,  viz.  the  parsonage  house ;  and  if  there  were 
any  other,  which  was  not  strictly  a  part  of  the  rectory,  it  ii 
the  Shoulder  of  Mutton  piece.  Considering  therefore,  that 
the  lands  in  question  have  been  always  occupied  together 
with  the  rectory;  as  well  as  the  term^  used  in  the  different 
leases  in  this  case,  and  particularly  that  upon  which  thii 
action  is  founded,  t?ir.  that  of  1804;  the  Court  are  of  opinion, 
that,  under  the  general  words  *'  thereunto  belonging^''  all 
those  lands  passed,  which  are  described  and  enumerated  in 
the  deed»  of  lease  and  release  of  1789 ;  and  consequently, 
that  the  plaintiff  is  entitled  as  assignee  of  the  reversion, 
and  that  the  verdict  taken  for  him  must  stand. 

Judgment  for  tbe  plaintiff. 
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Stubbing  and  Another,  Executors  of  Hooper,  v.  Ham-       Thur$day, 

MONO.  J^^^'  12- 

JUr.  Serjeant  Taddy  on  a  former  day  in  this  Term  ob«      wbere  the 
tained  a  rule  nisi,  that  the  plaintiffs  might  have  leave  to  Pj^»j;;j;J» "  "" 
discontinue  this  action  without  payment  of  costs*      He  brought  an  ac- 
founded  his  motion  on  an  affidavit,  which  stated,  that  the    '^"0  by  the 
plaintiffs  had  found  a  bond  amon<]r  the  papers  of  their  tes-  defendant  to 

■  •■111  .  ..■■ii»i  J    ^*'«''"'  t««»^off 

tator,  which  had  been  given  to  bim  by  the  defendant,  and  t^  ^bich  be 
conditioned  to  secure  to  the  testator  the  sum  of  500/.  with  Plf*'**^*'*! 

off,    which  the 

interest;  that  after  an  application  to  and  refusal  by  the  plaintiffs   were 
defendant  to  pay  the  bond,  the  present  action  was  com-  ^^l^^^i  ,ftc, 
menced;  that  the  defendant  pleaded  non  estfactumy  and  a  notice  of  trial 
set  off,  on  which  issue  was  joined,  and  notice  of  trial  given  ^n,  would  cod- 
for  the  last  Michaelmtis  Term,  but  which  had  been  since  •**'"^*  ■  ^^^ 

defence  to  the 

countermanded,  as  the  plaintiffs  had  taken  the  opinion  of  action: — ^The 
counsel,  who  thought  that  the  set  off  would  furnish  a  fbem  ^"duiOT- 
good  defence,  and  he  accordingly  advised  the  action  to  be  tinoe  without 

•  *  ..  I  paYment  of 

discontinued.  ^^^ 

Mr.  Serjeant  Peake  now  shewed  cause,  and  submitted, 
that  the  plaintiffs  could  not  be  allowed  to  discontinue 
without  payment  of  costs;  and  that  at  all  events  it 
was  in  the  discretion  of  the  Court,  whether  they  were  lia- 
ble to  the  payment  of  such  costs  or  not.  In  Harris  v. 
Jones  (a),  the  Court  laid  down  a  rule,  that  an  executor 
should  not  have  leave  to  discontinue  without  costs,  where 
he  had  knowingly  brought  his  action  wrong;  and  in  Mel- 
huish  V.  Maunder  (ft),  this  Court  refused  to  allow  execu- 
tors to  discontinue  on  payment  of  costs,  unless  good  grounds 
were  shewn.  And  here,  as  the  plaintiffs  commenced  their 
action  without  previously  making  the  necessary  enquiry  as 
to  the  nature  of  their  testator's  claim  on  the  defendant,  or 

(•)  S  Burr.  U51.  S.  C.  1  Sir  W.  Black.  451.— (6)  2  New  Rep.  72. 
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ja84>  whether  it  had  been  satisfied  or  not;  they  had  put  the  lat- 
STUBBZhG  ter  to  an  unnecessary  expence,  and  were  consequently 
Hammond.      DOt  entitled  to  the  favour  or  indulgence  of  the  Coart* 

Lord  Chief  Justice  Gifford. This  is  certainly  an  ap- 
plication to  our  discretion^  and  there  appears  to  have  been 
nothing  vexatious  in  the  plaintiff*8  having  commenced  as 
action  against  the  defendant,  on  a  bond  which  they  had 
found  among  their  testator's  papers ;  and  it  does  not  ap» 
pear  that  the  defendant  gave  any  satisfactory  account  to 
the  plaintifis,  as  to  whether  it  had  been  satisfied  or  not, 
when  the  application  was  made  to  him  for  payment;  and 
as  he  pleaded  nom  e9if€tchtM^  and  a  set  off,  which  latter 
plea  the  plaintiffs  afterwards  discovered  to  be  well  found- 
ed, and  as  constituting  a  good  defence  to  the  action,  I  am 
of  opinion,  that^  under  the  drcumstanoea,  they  are  entitled 
to  discontinue  widiout  costs. 

Mr.  Justice  Park. The  general  rule  laid  down  in  the 

eases  of  Harris  v.  Jones  and  Melkuish  v.  Maunder  is,  dnt 
an  executor  cannot  discontinue  without  costs,  where  hehn 
knowingly  brought  his  action  wrong,  or  acted  vexatiously ; 
but  here,  the  plaintiflEs  had  a  rigbl  to  bring  an  action  oa  the 
bond  in  the  first  instance,  and  they  could  not  know  the 
nature  of  the  defence,  until  the  defendant  bad  pot  in  Ms 
pleas. 


Mr.  Justice  Burrough  eoMurring»«. 


Rule  absolute. 


END  OF  HILARY  TERM. 


AN 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


ABATEMENT. 

1.  Where  several  parishioners  at- 
tended at  a  vestry-meeting, 
and  signed  resolutions,  author- 
ising two  churchwardens  to 
repair  the  tower  of  the  church, 
and  they  neglected  to  make 
a  prospective  rate  for  raising 
money  necessary  for  the  com- 
pletion of  such  repairs,  and 
the  plaintiflf  alone  paid  the 
persons    employed    to    make 

•  them,  and  sued  the  defendant, 
as  his  co-churchwarden,  to  re- 
cover a  moiety  of  the  sums  so 

•  expended; Heldf    that,     he 

could  not  support  a  plea  in 
abatement,  stating  the  non- 
joinder of  those  parishioners 
who  had  signed  the  resolu- 
tions, as  they  only  acted  in 
their  character  of  vestry-men, 
without  any  intention  of  be- 
coming personally  or  indivi- 1 
dually  liable.  Lanchester  v. 
Tricker,  E.  4  Oeo.  4. 

Page  20 

ACCOUNT  STATED. 
See  Costs,  1. 

ACKNOWLEDGMENT. 
See  Limitations,  Statute  of,  1. 


ACTION. 

See  Adultery. 
Assumpsit. 

Limitation  of  Actions. 
Sheriff. 

1.  No  action  can  be  supported  for 
an  iiijorv  arising  from  an  un- 
avoidable accident;  but  if 
blame  can  be  imputed  to  the 
party  causing  it,  he  is  liable, 
although  he  had  no  intent  to 
injure.  Wakeman  v.  Robins 
son.EAG.i.  PageGS 

ACTION  ON  THE  CASE. 

See  Action. 
Attorney,  6. 
Ship,  4. 
Witness,  2. 

1 .  An  action  on  the  case  cannot 
be  maintained  for  detaining 
cattle  distrained  damage  fea^ 

I  sant^  where  a  tender  of  suifi- . 
cient  amends  was  made  after 
such  cattle  had  been  impound- 
ed. Sheriff  v.  James,  M.  4 
G.4.  834 

2.  In  an  action  on  the  case  for  an 
excessive  distress,  it  is  not  in- 
cumbent on  the  plaintiff  to 
prove  the  precise  amount  of 
rent  due,  it  being  laid  in.  the 
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ADULTERY. 


declaration  under  a  videlicet/ 
and  an  arrangement  between 
the  parties,  respecting  the  sale 
of  the  goods  seised,  although 
after  the  distress,  does  not  divest 
the  tenant  of  his  rigli  t  of  action. 
Selb  V.  Hoare,  H.iScbG. 
4.  Page  451 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ADMINISTRATOR. 

See  Annuity,  1. 
Assumpsit,  1. 
Insolvent  Debtor,  2. 

ADMISSIONS. 
See  Baron  and  Feme,  1. 

ADULTERY. 

!•  Where,  in  an  action  of  aswmp- 
sit  by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
agreed  to  live  separate,  and 
the  defendant  had  stipulated  to 
pay  the  plaintiff  a  certain  sum 
weekly,  for  the  use  of  his  wife, 
in  consideration  of  which,  the 

Slaintiff  undertook  to  save  the 
efendant   harmless    from  all 
debts  she  might  contract  on 

bis  account; and  the  plaintiff 

sued  the  defendant,  to  recover 
sums  paid  by  the  former  on 
account  of  such  allowance;  and 
declarations  of  the  wife  were 
received  in  evidence  at  the 
trial,  to  shew  that  she  had  been 
living  in  adultery  previously  to 
and  at  the  time  the  payments 
in  question  were  made;  and 
the  jury  found  a  verdict  forj 
the  defendant  generally,  as  i 
well  as  on  the  ground  of  adul-  | 


AFFIDAVIT. 

tery: the   Court    granted  a 

new  trial;  and  it  seems  that 
such  an  agreement  is  legal; 
and  that  the  fact  of  adultery 
cannot  be  given  in  evidence 
under  the  general  issue,  but 
must  be  specially  pleaded. 
Quisre  ako,  whether  such  de- 
clarations were  admissible  in 
evidence,  and  whether  the 
plaintiff  ought  not  to  have  had 
notice  of  the  adultery  pre- 
viously to  the  commencemeDt 
oftheactionf  Scholeyv.Good- 
man,  M.  4  G.  4.        Page  350 

AFFIDAVIT. 

See  Attachment,  L 

Fine,  6. 

Practice,  4. 

Prisoner,  1. 
I.  Where  an  affidavit  to  set  aside 
a  judgment  of  non-pros  for  ir^ 
regularity,  was  entitled  as  be- 
ing in  two  several  caoses 
against  separate  defendants, 
but  written  on  one  sheet  of  va^ 
per  and  with  one  stamp  only: 
— Heldf  to  be  insufficient. 
Worlev  V.  Ryland,  T.AO.L 

2.  Affidavits  which  were  requir- 
ed by  an  enlarged  rule  to  be 
filed  a  week  before  the  com" 
mencemeut  of  the  term,  may, 
under  circumstances,  be  used 
by  leave  of  the  Court,  althooffli 
they  were  not  filed  within  toe 
time  specified  in  such  rale. 
Harding  v.  Austin^  H.ikb 
G.4.  623. 

3.  But,  where  on  a  motion  to  set 
aside  an  award,  the  affidavit 
of  the  arbitrator  was  not  filed 
within  the  time  limited  by  the 
Court,  they  refused  to  allow 


AFFIDAVIT. 


AMENDMENT.       603 


its    being    read.     Cleesby    y. 
Peese.  Page  524,  n . 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

£tf6  Amendment,  1. 

!•  An  affidavit  to  hold  to  bail, 
stating  that  the  defendant  was 
indebted  to  the  plaintiflf  in  a 
certain  sum,  upon  and  by  vir- 
tue of  a  certain  charter-party 
of  affreightment,  bearing  date, 
&c.  for  and  on  account  of  the 
hire  of  a  certain  ship  called  the 
&,  let  to  hire  by  the  plaintiff*  to 
the  defendant,  and  by  him  taken 
for  a  certain  voyage  from  the 
port  of  X.  to  P.,  is  sufficiently 
certain,  without  formally  shew- 
ing a  breach  of  any  particular 
stipulation  or  condition  con- 
tained in  the  charter-party. 
Skeen  v.  M'Qregor^  E.  4  0. 4. 

107 

2.  An  affidavit  to  bold  to  bail, 
stating,  that  *Mhe  defendant 
was  indebted  to  the  plaintiff*  in 
a  certain  sum,  for  money  lent 
and  advanced,  and  paid,  laid 
out  and  expended  by  the  plain- 
tiff* for  the  defendant,  and  for 
money  had  and  received  by 
the  defendant  to  the  use  of  the 
plaintiff*,''  is  sufficient  without 
alleging  that  such  sums  were 
lent,  or  paid,  or  received  by 
the  defendant  at  bis  request; 
as  such  a  request  must  gene- 
rally be  inferred.  Berty  v. 
Fernandes,  M.  4  6. 4.       832 

3.  An  affidavit  to  hold  to  bail, 
stating,  that  the  defendant  was 
indebted  to  the  plaintiffs  in  a 
certaiu  sum  for  goods  sold  to 
bim,  omitting  to  add  that  they 


bad  been  delivered,  is  insuffi- 
cient and  cannot  be  amended. 
Lcisada  v.  Moryosephj  M.  4 
6.  4.  Page  366 

AGENT. 

See  Annuity,  2« 

Attachment  I,  5. 

BiiNKRUPT,  4. 

AGREEMENT. 

See  Adultery. 
Annuity,  I. 
Damages,  I. 
Frauds,  Statute  of. 
Interest  op  Money. 

ALLOWANCE  OF  BAIL. 
See  Bail,  6. 

ALLOCATUR. 
See  Practice,  3. 

AMENDMENT. 
Op  Fines,  See  Fine. 
Op  Recoveries,  See  Recoyery. 
See  also  Sheripp,  4. 

1.  Where  the  plaintiflf  had  a  joint 
cause  of  action  against  fire  de- 
fendants, all  of  whom  were 
named  in  the  affidavit  to  bold 
to  bail,  and  a  bailable  capias 
was  issued  against  one,  under 
which  he  was  arrested,  and  a 
bail  piece  taken,  in  which  he 

alone  was  named; and  ser* 

viceable  process  was  after- 
wards sued  out  agfainst  the 
other  four,  who  were  not  nam- 
ed in  the  bailable  process;  and 
a  declaration  was  delivered  as 
against  all;  and  the  plaintiflT 
proceeded  against  the  bail  on 
their  recoj^nizance,  in  which 
the  name  of  the  defendant  who 
was  arrested  was  alone  insert- 
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ANNUITY. 


ANNUITY. 


cdy  and  to  which  they  p|eaded 
several  pleas ;  the  Court  al- 
lowed the  recognizance  to  be 
amended  by  adding  the  names 
of  the  other  four  defendants; 
on  the  terms  of  payment  of 
costs  by  the  plaintifi^  and  al- 
lowing the  bail  to  plead  de 
novo.  Christie  v.  Walker,  E. 
AG.  A.  Page  33 

2.  A  connt  in  a  writ  of  right  can- 
not be  amended  by  substitut- 
ing an  allegation,  that  *Uhe  de- 
mandant was  seised  of  pre- 
mises held  by  him  at  the  will 
of  the  lordy  according  to  the 
custom  of  a  manor,"  instead  of 
an  averment,  that  **he  was 
seised  in  his  demesne  as  of  fee 
and  right:*'  and  whereaJud^e, 
at  chambers,  made  an  order 
for  such  an  amendment,  the 
Court  directed  it  to  be  dis- 
charged. Tooth  r.  Sodding' 
ton,  E.  4  G.  4.  42 

3*  The  Court  allowed  several 
avowries  in  replevin  to  be 
amended  by  altering  the  name 
and  description  of  the  locus  in 
quo,  and  stating  the  holding  to 
have  been  for  a  year  instead  of 
half  a  year,  and  also  by  adding 
new  avowries  varying^  the 
amount  of  the  rent,  although 
issue  had  been  joined,  and  no- 
tice of  trial  given  and  counter- 
manded, and  more  than  two 
terms  had  elapsed  previously  to 
the  application  for  the  amend- 
ment. Prior  V.  Buckinghamy 
{Duke^H.iiabG.A.      584 

ANNUITY. 
<Se^  Bankrupt,  7. 
1.  Where  A.  and   B.  by  deed, 
after  reciting  that  C,  had  de- 


vised certain  lands  to  them  in 
strict  settlement,  with  remain- 
der over  to  D.  on  failure  of  is- 
sue male  of  ^.and  B.:  and 
that  as  C.  bad  not  made  any 
other  provision  for  2).; — ^in 
consideration  of  the  esteem  and 
regard  A.  and  B.  bore  towarck 
him,  thev  agreed  with  2).,  his 
executora  or  administrators,  to 
pay  him  an  annuity  for  21 
years,  if  A .  and  B.  or  the  sar?i- 
vor  of  them  should  so  long  live; 
or  in  case  J9.  should  die  within 
the  term,  then  to  his  child  or 
children,  if  any;  but  if  there 
should  be  no  child,  to  bis  tbeD 
wife  so  long  as  she  should  cod- 
tinue  a  widow:  and  D.  agreed 
that  in  case  he  or  his  neirs 
should  come  into  possession  of 
the  property  left  by  C,  by  vir- 
tue of  the  limitations  in  the 
will  or  otherwise,  he  would  re- 
pa^  to  A.  and  B.  all  sums  re- 
ceived by  him,  his  children,  or 
wife,  on  account  of  the  annui- 
ty; and  D.  died  within  the 
term,  intestate,  leaving  oDe 
daughter,  who  also  died  intes- 
tate within  the  term,  and  his 
wife  died  in  bis  life-time:^ 
Held,  that  D*s  administrator 
could  not  maintain  an  actioo 
against  B.  for  non-payment  of 
the  annuity^  after  sucn  respec- 
tive  deaths; on  the  g^oond 

that  it  was  not  the  intenlioa 
of  the  grantors,  that  the  annui- 
ty was  to  continue  beyond  the 
lives  of  the  grantee  and  his  fa- 
mily as  described  in  the  deed; 
and  that  the  grant  to  them  n-as 
merely  personal,  and  could  not 
be  carried  further.  Btxrford  v. 
Stuckey,  E.  4  G.  4.  88 


ANNUITY. 


ANNUITY. 
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2,,  Where,  on  the  grant  of  an  an- 
nuity, a  considerable  portion 
of  the  consideration  money  was 
retained    by,  or    returned   to 
the  agent  of  the  grantee,  for 
the  expenses  of  preparing  the 
deeds  and  for  joarnies,  &c,:i— 
Heldf  that  this  was  an  illegal 
retainer,  although  the  grantee 
swore  that  no  part  of  the  con- 
sideration money  was  retained 
or  kept  back  by  his  direction, 
authority,  or  privity,  (he  should 
have  gone  further,  and  stated 
that  none  was  returned);  and 
the  Court  set  aside  the  annuity, 
notwithstanding  ten  years  had 
elapsed  since  it  was  granted, 
ana  the  grantor  had  acquiesced 
in  its  payment  during  that  pe- 
riod;  on  the  terms  of  an  ac- 
count being  taken  before  the 
Prothonotary,  who  was  to  as- 
certain what  sum  might  be  due 
to  the  grantee    in   respect  of 

!)rincipal   and   interest,     ffll- 
iamstm  v.  Goold^  JS.  4  G.  4. 

Page  109 
3.  Where  a  surety  taken  in  exe- 
cution, under  a  judgment  en- 
tered op  on  a  warrant  of  attor- 
ney, given  by  him  to  secure 
the  payment  of  an  annuity, 
obtained  an  order  to  be  dis- 
charged out  of  custody  on 
payment  into  Court  of  the  ba- 
lance which  might  be  found 
due  to  the  grantee,  on  taking 
an  account  Mfore  the  Protho- 
notary; and  the  principal  af- 
terwards succeeded  in  setting 
aside  the  annuity  deed  and 
other  securities  on  which  it 
was  founded,  up<^  the  ground 
of  an  ille^i  retainer  of  part  of 
the   consideration   money,   on 


payment  of  the  balfince  which 
might  be  found  to  be  due  to 
the  grantee,  on  an  account  to 
be  taken  by  the  Prothonotary ; 
and  the  surety  afterwards  ap- 
plied to  be  discharged  out  of 
custody,  on   the  ground  that 
the   deeds  were    set  aside  as 
against  his  principal :  the  Court 
refused  to  interfere,  unless  he 
had  previously   paid  the  ba- 
lance into  Court,  according  to 
the  terms  of  the  first  order,  or 
would  give  security  to  the  Pro- 
thonotary to  cover  the  amount 
which    might     ultimately    be 
found  to  be  due  from  his  prin- 
cipal to  the  grantee  of  the  an- 
nuity.    Williamson  v.  Qodd^ 
Bcert.  T.  4  6.  4.        Page  224 
4.  Where  persons  were  employ- 
ed bv  the  grantor  to  raise  mo- 
ney by  way  of  annuity,  and  by 
the  grantees  to  pay  the  consi- 
deration money  over .  to    the 
grantor,  and,  at  the  time  of  the 
execution  of  the  deeds  to  se» 
cure  the    annuity,  such  per- 
sons received  back  from  the 
grantor,  or  retained  a  consi- 
derable portion  of  the  consi- 
deration money  for  a  debt  al- 
leged to  be  previously  due  to 

them  from  the  grantor: Held^ 

that  this  was  an  illegal  retain- 
er, and  the  Court,  on  motion, 
ordered  the  securities  to  be  set 
aside,  on  the  terms  of  the  grant- 
or's paying  what  might  be 
found  to  &  due  to  the  gran- 
tees in  respect  of  principal  and 
interest,  although  the  latter  had 
not  received  any  part  of  the 
money  so  returned  or  retained, 
and  althougli  it  was  done  with- 
out   their     direction,    privity. 
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ARREST. 


knowledge,  or  assent.  Caveti" 
try  V*  ChampneySf  Bart,y  Oor- 
tan  v.  Same,  T.  4  6.  4. 

PagedlOQ 
6.  Where  an  annuity  was  ordered 
to  be  set  aside  on  the  terms  of 
an  account  being  taken  before 
the  Prothouotary,  who  was  to 
ascertain  what  sum  might  be 
due  from  the  grantor  to  the 
grantee  in  respect  of  principal 
and  interest:_Heldy  that  the 
latter  was  entitled  to  be  allow- 
ed the  fair  and  reasonable  dis- 
bursements for  the  conveyan- 
ces by  which  the  annuity  was 
secured,  but  that  he  could  not 
claim  sums  paid  by  him  for  in- 
suring the  life  of  the  grantor, 
unless  there  had  been  a  spe- 
cial provision  in  the  deed  to 
that  effect  Williamson  v. 
Goold,  T.  4  G.  4.  324 

APOTHECARY. 

]«  By  the  apothecaries'  act  (55 
Oeo.  3,  c.  194,  s.  14),  it  is  pro- 
vided, that  no  person  shall  be 
admitted  to  an  examination  for 
a  certificate  to  practise,  unless 
he  shall  have  served  an  ap- 
prenticeship, and  shall  pro- 
duce testimonials  of  a  sufficient 
medical  edacation  to  the  satis- 
fiiction  of  the  court  of  exam- 
iners :..^(e/ii,  that  a  certifi- 
cate duly  issued  by  that  Court, 
is  conclusive  evidence  of  those 
facts;  and  that  in  an  action  to 
recover  the  amount  of  an  apo- 
thecary's bill,  it  is  not  incum- 
bent on  the  plaintiff  to  prove 
that  he  has  served  an  appren- 
ticeship. Sherwitt  v.  ymithj 
JE.i  Q.4.  30 


APPRENTICE. 

See  Apothecary. 
I.  In  an  action  of  covenant  for 
the  breach  of  an  indenture  of 
apprenticeship,  and  brought 
by  the  father  and  apprentice 
against  the  master,  they  can- 
not be  called  on  at  the  trial  to 
make  oath  as  to  the  amount  of 
the  premium  actually  paid 
with  theapprentice  at  the  time 
be  was  bound,  as  required  by 
the  statute  8  Jinne,  c.  9,  s.  43, 
as  it  must  be  presumed,  that 
such  oath  was  taken  before  the 
commissioners  of  stamps,  at 
the  time   the  stamp   was  im- 

Sressed     on     the     indenture. 
iewart  v.  LawtoJiy  M.  4  G.  4 

Page  414 

APPROPRIATION, 

See  Assumpsit,  1. 
Bond,  2. 

ARBITRATION. 
See  Award. 

ARBITRATOR. 

See  Attoricey,  6. 
Award, 

ARREST. 

See  Baron  &  Feme,  2. 

1.  Where  a  defendant,  whose 
name  was  John  Thomas  had 
been  arrested  by  tbe  name  of 
James  Thomas,  and  signed  a 
bail-bond  with  the  initials  «/. 
T, : — Held,  that  such  signature 
was  no  waiver  of  the  irregula- 
rity in  the  writ;  and  the  Court 
ordered  the  bail-bond  to  be  set 
aside.  Coles  v.  Guiin,H.4k& 
G.  4.  526 


ASSUMPSIT. 

2.  Where  a  sheriff's  officer  hav- 
ing received  a  writ  to  arrest 
the  defendant,  permitted  him 
to  go  at  large,  on  his  promising 
to  put  in  good  bail,  and  after- 
wards finding  that  the  bail  in- 
tended to  be  put  in  were  in- 
solvent, he  put  in  bail  for  his 
own  indemnitv,  and  without 
the  consent  of  the  defendant, 
and  took  him  in  custody  in 
their  discharge,  the  day  pre- 
vious to  that  on  which  the  de- 
fendant's time  for  putting  in 
bail  would  expire:  the  Court 
ordered  the  defendant  to  be 
discharged,  and  the  officer  to 
pay  the  costs  of  the  application; 
and  it  appearing  that  two  other 
persons  were  implicated  in  the 
transaction,  they  were  required 
to  join  in  the  payment  of  such 
costs.  Taylor  v.  Evans^  M.  4 
G.  4.  Page  398 

ARREST  OF  JUDGMENT. 

See  Attorney,  6. 
Libel. 

ASSAULT. 
See  False  Imprisonment,  1. 

ASSIGNEE. 

See  Assumpsit,  2. 
Bankrupt. 
Evidence,  2. 
Insolvent  Debtor,  1. 

ASSUMPSIT. 

See  Abatement. 
Adultery. 
Bankrupt,  4. 
Costs,  1. 
Interest  of  Money. 

1.  Where  an  infant  who  was  en- 
titled to  certain  personal  pro- 


ASSUMPSIT.        697 

perty  on  her  coming  of  age,  as 
a  residuary  legatee,  joined  her 
father  in  a  bond  to  secure  to 
the  plaintiff  a  sum  due  to  him 
for  the  rent  of  apartments  oc- 
cupied  by   her    and    her  ia- 
ther;    and  after  she   became 
of  age,  employed  the  defend- 
ant to  take  out  administration 
de  bonis  non  of  the  assets  of 
the  testator,  (his  executor  be« 
ing  dead),  which  the  defend- 
ant accordingly  did,  and  be* 
came  possessed  of  the  proper- 
ty; and  she  afterwards  gave 
the  plaintiff  an  order  on  the 
defendant  to  pay  the  amount 
of  her  father's  bills  due  to  the 
former,  which  on  being  pre- 
sented to  the  defendant,  he  ec- 
knowleged  that  he  possessed 
adequate    funds,    and  that  a 
person  would  be  safe  in  ad- 
vancing money  on  the  securi- 
ty  of  the   bond:   but,  before 
the  order  was  executed,  or  the 
sum  paid  under  it  by  the  de- 
fendant,  the  daughter    coun- 
termanded it: Hetdf  that  as 

he  had  consented  to  appropri- 
ate a  sum  sufficient  to  pay  the 
plaintiff's  demand,  he  was  lia- 
ble to  an  action  for  money  had 
and  received,  in  which  the 
plaintiff  might  not  only  reco- 
ver the  amount  of  the  b6nd, 
but  an  acceptance  given  by 
the  father  of  the  infant,  before 
she  became  of  age,  and  which 
she  afterwards  requested  the 
defendant  to  pay.  Robertson 
V.  Faunikroy^  JS.  4  6. 4. 

Page  10 
2.  Where,  in  an  action  of  assump- 
sit, the  declaration  stated,  that 
the  defendant  was  indebted  to 
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was  virtually  a  waiver  of  the  at* 
torney's  undertaking,  and  that 
he  could  not  be  called  on  by 
the  Court  to  perform  it.  Miller 
y.  James,  T.AG.i.  Paffe208 
9,  Where,  on  an  application  to 
strike  two  attornies  oflfthe  roll, 
and  commit  a'  third  person  to 
the  JPleet  prison  for  practising 
in  their  names,  he  not  beinc^  an 
attorney ;  the  Court  ordered  the 

Earties  to  be  attached,  and  give 
ail  to  answer  interrogatories 
before  the  Prothonotary,  who 
reported  them  to  be  iii  con- 
tempt, for  not  having  satisfac- 
torily answered  the  mterroga- 

tories  put  to  them : Held,  that 

such  report  was  not  conclusive 
on  the  parties;  but  that  they 
might  take  exceptions  to  any 
specific  or  material  parts  of  it. 
And  where,  after  the  Frothono- 
tary  had  made  his  report,  it 
appeared  that  certain  books  of 
account  had  not  been  laid  be- 
fore him,  which  tended  to  sup- 
port the  answers  given  by  one 
of  the  parties;  the  Court  or- 
dered the  Prothonotary  to  in- 
spect them,  but  would  not  al- 
low a  clerk,  who  had  made  the 
entries  therein,  to  be  examined 
by  the  Prothonotary,  on  an 
application  made  by  the  prose- 
cutor for  that  purpose.  Isaac- 
son.  In  re,  T.iG.i.  214 

4«  Where  an  attorney  had  omitted 
to  pay  his  termage  fees  to  the 
clerk  of  the  warrants,  in  com- 
pliance with  the  rule  of  court, 
JS.  T.  31  Geo.2:  —  Ueld,  that 
the  latter  officer  was  justified 
in  not  allowing  a  wan*ant  of 
attorney  in  passing  a  fine  to  be 
filed,  until  the  arrearages  of 
such  fees  were  paid.     Slacks 


bottm    V.  Brown,    T.  4  6. 4 

Page  229 

5.  Where  an  attorney  of  this  Court, 
having  been  found  by  the  Pro- 
thonotary to  be  in  contempt, 
for  allowing  another  person  to 
practise  in  bis  name,  who  bad 
not  been  admitted  an  attorney, 
the  Court  ordered  the  former  to 
be  struck  off  the  roll,  and  tbe 

.  latter  to  be  committed  to  the 
Fleet  prison  for  three  months. 
Isaacson,  Inre^T.^G.  A.  322 

6.  Where,  in  an  action  on  the  case 
against  attornies  for  negl  igence, 
the  declaration  stated,  that  the 
plaintiff  had  employed  them  to 
conduct  an  action  of  ejectment 
against  his  then  tenant,  for 
the  recovery  of  premises  for- 
feited to  him  by  the  tenaot't 
breach  of  covenant  to  repair; 
and  that  afterwards,  when  the 
cause  came  on  for  trial,  it  was 
referred  to  an  arbitrator,  who 
was  to  decide  what  repairs  were 
necessary  to  be  done,  and  the 
costs  of  the  cause  were  to  abide 
the  event  of  tbe  award;  that 
the  arbitrator  was  afterwards 
ready  to  proceed  with  the  re- 
ference, but  the  defendants  ne- 

Sleeted  to  attend  him,  whereby 
le  plaintiff  was  obliged  to  pay 
the  defendants  60/.  for  his  costs 
incurred  in  the  action  of  eject- 
ment, which  the  tenant  would 
otherwise  have  been  obliged  to 
pay ;  and  that  he  sold  the  pre- 
mises for  much  less,  to  wit,\WL 
less  than  he  otherwise  would 
have  done.  Held,  first,  that  it 
was  not  necessary  in  the  action 
against  the  defendants  to  pro- 
duce the  lease  on  which  the 
ejectment  was  brought;  i»- 
eondly,  that  the  jury  were  not 
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confined  to  finding  100/.  as  the 
damages  sustained  by  the  plain- 
tiff for  the  loss  on  the  sale  of 
the  premises,  as  they  were  laid 
under  a  sdliceiy  and  proved  at 
the  trial  to  amount  to  160/.»  for 
which  sum  the  verdict  was 
given ;  and  lasify^  that  the  de- 
claration was  not  bad  in  arrest 
of  judgmenty  although  it  was 
objected  that  it  was  not  alleged 
that  the  plaintiff  had  sustained 
any  actual  loss,  or  that  the  ar- 
bitrator would  have  decided 
that  repairs  were  necessary,  or 
that  he  would  have  awarded  in 
favour  of  the  plaintiff,  in  case 
the  reference  had  been  pro- 
cecded  with.  SwamieU  v.  EU 
lis,  M.  4  G.  4.  Page  340 

AVERAGE  LOSS. 
See  Costs,  4. 

AVOWRY. 
See  Replevin. 

AWARD. 

See  Attachment,  4. 
Attorney,  0. 

1.  Where,  by  an  order  of  reference, 
all  matters  in  difference  were 
referred  to  an  arbitrator,  who 
was  to  ascertain  and  certify  what 
verdict  ought  to  be  given,  and 
his  certificate  was  to  be  enter- 
ed up  as  the  verdict  of  a  jury; 
and  ne  certified  that  a  verdict 
should  be  entered  for  the  plain- 
tiff for  a  certain  sum,  and  told 
the  parties,  that  each  should  pay 
his  own  costs  of  the  reference, 
which  was  acceded  to  by  them; 

VOL.  VIII. 


and  on  motion  to  set  aside  the 
certificate,  the  Court  ordered 
the  cause  to  be  referred  back 
to  the  same  arbitrator;  when  be 
certified  to  the  same  effect,  but 
omitted  to  give  any  direction 
as  to  the  costs  of  tne  second 
reference  in  the  last  certificate : 
HeJd^  that  the  plaintiff  was  en- 
titled to  them,  as,  in  the  ab- 
sence of  any  specific  direction 
to  the  contrary,  such  costs  must 
follow  the  verdict  as  a  matter 
of  course.  Mackintosh  v.  Blyth^ 
T.iO.A.  Page  211 

2.  Where  several  underwriters  to 
a  policy  had  entered  into  a  con- 
solidation rule,  by  which  they 
undertook  to  abide  the  event  of 
the  verdict,  and  the  cause  was 
referred  by  consent  before  trial, 
and  the  arbitrator  awarded  the 
aggregate  sum  due  to  the  as- 
sured from  the  underwriters  at 
large ;  the  Court  would  not  or- 
der it  to  be  referred  back  to  the 
arbitrator  to  insert  the  amount 
of  the  SUM'  due  and  payable 
from  each  underwriter  indivi- 
dually, without  the  consent  of 
such  underwriters.  Kynaston  v. 
Liddell,  T.  4  G.  4.  223 

3.  Where  on  a  motion  to  set  aside 
an  award,  the  affidavit  of  the 
arbitrator  was  not  filed  within 
the  time  limited  by  the  Court, 
they  refused  to  allow  its  being 
read.  Cleesby  v.  Peese.    624,  n. 

BAIL. 

i9«e  Amendment,  L 
Arrest,  2. 

1 .  Where  two  writs  of  scire  fa^ 
cias  had  been  sued  out  against 
the  defendants  on  a  recogni- 
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zance  of  bail,  and  to  which  two 
nihih  were  returned,  on  which 
judgment  .was  sie^ned  and  ex- 
ecution issued,  the  Court  re- 
fused to  set  aside  such  judge- 
ment and  execution,  on  tne 
ground  that  the  bail  had  no 
noticeof  the  writs  of  scire Jadas 
having  issued,  although  they 
lived  in  the  county  ofMiddk^ 
seXf  as,  by  their  entering  into  a 
recognizance,  they  made  them- 
selves personally  liable;  and  as 
it  was  their  duty  to  watch  the 
proceedings  in  the  sheriff's 
office.  Smith  v.  Cranes  E.  4 
0. 4.  Page  8 

2.  Where  a  person  who  came  up 
to  justify  as  bail  had  recently 
taKen  the  benefit  of  the  insol- 
vent debtor's  act,  which  was 
unknown  to  the  defendant  or 
his  attorney,  until  the  morning 
of  justification,  the  Court  would 
not  allow  time  to  add  and  jus- 
tify another;  as  if  bail  are  op- 
posed, time  can  only  be  given 
where  their  justification  is  pre- 
vented by  an  act  of  God.  W'at' 
son's  Bail,  T.  4  G.  4.  208 

3.  Time  can  only  be  given  to  add 
and  justify  another  person  as 
bail,  where  the  party  originally 
consenting  to  justify  is  pre- 
vented from  attending  by  an 
unforeseen  accident,  or  an  act 
of  God.     Wells'  Bail,  M.  4 

.    G.4.  378 

4.  Where  a  person  had  taken  a 
house,  occupied  by  several  te- 
nants or  lodgers,  and  from  one 
of  whom  he  had  received  rent, 
he  is  qualified  to  justify  as  bail, 
although  he  had  not  occupied 
the  house  himself.  Coehu  v. 
Waierhouse,  M.  A  GA.      365 


5.  The  Court  will  not  set  aside  a 
rule  for  the  allowance  of  bail, 
on  affidavits,  disclosing  that 
they  had  been  guilty  of  gross 
and  wilful  perjury  when  tbev 
came  up  to  justify,  although 
the  application  for  tliat  pur- 

Iiose  was  made  on  the  day  fol- 
owing  that  on  which  the  of- 
fence was  committed:  the 
plaintiflTs  only  remedy  is  by 
indictment  against  the  bail,  uih 
less  the  defendant  himself  was 
privy  to,  or  appeared  to  be 
implicated  in  the  transacUoo. 
Stoekham  v.  French,  3C  i 
G.  4.  Page  38! 

6.  Where,  on  opposing  bail  in  er- 
ror, one  of  tliem  admitted  that 
his  son  had  told  bim  that  tbe 
attorney  for  the  plaintiff  in  er- 
ror hacl  said,  that  if  be  (the  fa- 
ther) became  bail,  be  sboald 

come  to  no  harm : ^The  Court 

ordered  him  to  be  rejected,  and 
refused  to  allow  further  time 
to  put  in  and  justify  other  bail. 
Capon  v.  Ditlamore,  HAk& 
G.  4.  516 

7.  Where,  on  examination  of  bail, 
it  appeared  that  one  of  tbem 
lived  in  lodgings,  but  that  he 
paid  part  of  the  rent  and  taxes 
of  a  house  occupied  by  his  part- 
ner as  a  trader :  Held,  that  be 
might  be  considered  as  a  house- 
keeper, so  as  to  be  qualified  to 
justify  as  bail.  Savage  y.HaU, 
H.A8LbG.A.  5^ 

8.  A  notice  of  justification  of  bail 
for  the  2d  of  JPebruary,  beiiig 
a  dies  non,  is  irregular,  as  it 
ought  to  have  been  given  for 
them  to  justify  on  the  following 

day: But  the  Court  allowed 

time  foiT  the  same  bail  to  cone 
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up  and  jnsti^,  on  anolber'  no- 
tice beiA^  given  for  that  pur- 
pose. Heath  V.  Harris,  H. 
4&5l?.4.  Pageb^ 

BAIL  BOND. 

It  Where  a  married  woman  had 
contracted  a  cooBiderable  por- 
tion of  the  debt  for  which  ^e 
was  arrested  and  held  to  bail, 
vix.  the  board  and  education  of 
a  female  child,  without  disclos- 
ing her  marriage,  to  the  plain- 
tiff, and  she  anerwards  acted 
with  duplicity  iu  eluding  pay- 
ment, and  eventually  went  to 
reside  in^runcroutof  the  juris- 
diction of  ibe  Couri;  they  re- 
fused on  motion  to  orderthe  bail 
bond  to  be  delivered  up  to  be 
cancelled,  and  a  common  ap- 
pearance entered,  but  left  her 
to  plead  her  coverture.  LuJea 
V.  Juitice,  M.  4  G.  4.         346 

2.  Whereadefendant,  whosename 
was  t/okn  TTiomiu,  had  been 
arrested  by  (be  name  of  James 
2%omag,  and  signed  a  bail  bond, 

with  the  initials  J.  T Held, 

that  such  signature  was  no 
waiver  of  Ibe  irr^ularily  iu  the 
writ,  and  the  Court  ordered  the 
bail  bond  to  be  set  aside.  Cotei 
T.  Gunn,B.4&.5G.A.      536 

BAIL  PIECE. 

iSee  Ahbmdhbnt,  1. 

BANKER. 

See  Bond,  2. 

BANKRUPT. 

•Sm  EviDBHCE,  3. 
PRISONRR,  6. 

I .  W  fa A6  a  traded,  befng  posseM- 
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ed  of  a  beneficial  lease,  pro- 
posed, after  an  act  of  bank> 
ruptcy,  to  dispose  of  it  to  a  pur- 
chaser, who  refused  to  take  it, 
unless  (he  premises  should  be 
first  discharged  from  dl  ar- 
rears of  rent  which  were  then 
due  to  the  landlord,  and  the 
rent  was  afterwards  paid  to  the 
latter  out  of  the  money  which 
the  purchaser  had  asreed  to 
give  for  the  lease,  the  landlord 
being- aware  of  (lie  si(ua(Ion  of 
thetrankrup(;  and  (here  being 
no  7>roperty  to  diclrain  on  the 

firemises  at  the  time,  but  the 
andlord  having  a  right  of  re- 
entry, according  to  a  proviso 

in  the  lease; Held,  (na^'the 

assignee  of  the  bankrupt  could 
not  recover  from  the  landlord 
the  rent  so  paid  to  him,  in  an 
ac(toii  for  money  had  and  re- 
ceived, AS  the  estate  of  the  bank- 
rupt had  been  benefited  by 
such  payment;  andasthetand- 
lord'nad  thereby  waited  bis 
right'to  distrdin,  as  well  ag  to 

Eroceed  by  ejectment,  for  a 
reach  of  the' proviso  contain- 
ed in  the  lease.  Maior  r. 
Croome,  EAO.  4.  Page  171 
2.  Where  one  of  two  partners 
being  abroad,  writs  of  capias, 
alias,  and  phaies,  returnable  in 
Michaelmas  Term,  1812,  and 
Hilary  Term,  1813,  were  sued 
out  against  both,  with  a  view 
to  outlawry  against  the  for- 
mer; butacommissionofbauk- 
rup(cy  bavin?  been  sued  out 
against  the  other  partner,  resi- 
dent intbis' country,  the  pro- 
ceedings  as  (o  the  outfawry 
were'Buspeiided;  and  the  ab- 
sent partnef  never  retiiroed  'to 
zz3 
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this  country  until  18199  except 
by  touching  at  Deal^  in  1814, 
for  a  mere  temporary  purpose, 
on  bis  passage  from  one  foreign 
port  to  another;  and  in  1821 
n  fresh  action  was  commenced 
against  him  in  K.  £.,  for  the 
same  debt;  but  as  he  avoided  an 
arrest,  a  commission  of  bank- 
ruptcy was  issued  against  him 
in  that  year,  and  he  afterwards 
commenced  an  action  in  this 
Court,  to  try  the  validity  of  the 
commission ;  and  previously  to 
the  trial,  but  after  the  commis- 
sion, continuances  were  enter- 
ed up  on  the  former  writs,  is- 
sued in  1812  and  1813,  and  re- 
gularly brought  down  to  the 

term  before  the  latter  trial. 

Heldy  that  the  debt  on  which 
the  commission  was  founded, 
was  hot  barred  by  the  statute 
of  limitations,  but  that  at  the 
time  of  issuing  the  said  com- 
mission, it  was  a  good  petition- 
ing creditor's  debt.  Gregory  v. 
Hurrill,  T.  4  G.  4.  Page  1 89 
3.  Where  a  bankrupt,  after  the 
issuing  a  commission  against 
him,  but  before  obtaining  his 
certificate,  promised  a  creditor 
who  had  not  proved  under  the 
commission,  to  pay  him  the 
whole  of  his  demand,  notwith- 
standing the  bankruptcy,  and 
indorsed  a  bill  of  exchange  to 

him  for  that  purpose: Held^ 

that  the  certificate  was  no  bar 
to  an  action  brought  on  the  bill ; 
the  debt  due  before  the  bank- 
ruptcy being  a  good  consider- 
ation for  the  promise,  and 
which  would  have  been  avail- 
able, even  if  made  after  the 
certificate  bad  been  obtained. 


Brix  V.  Brahamj  T.  4  6.  L 

Page  261 

4.  Where  the  defendant  order- 
ed goods,  to  be  paid  for  in 
ready  money,  and,  on  being  ap- 
pi  iecl  to  for  payment  by  the  ven- 
dor's agent,  tendered  him  a  bill 
of  exchange,  accepted  by  the 
vendor,  and  which  had  become 
due,  and  was  dishonoured  be- 
fore the  goods  were  ordered, 
and  the  agent  at  first  refused 
to  accept  the  bill  in  part  pay- 
ment, but  afterwards  took  it  to 
the  vendor,  who  retained  it: — 
Held,  in  an  action  of  assumpsit 
by  the  assignees  of  the  vendor, 
to  recover  the  value  of  the 
goods;  that  in  the  absence  of 
any  evidence  of  fraud,  the  de- 
livery and  retention  of  the  bill 
were  equivalent  to  payment. 
Mayer  v.  Nias,  T.  4  G.  4.  275 

5.  Where  a  bond  was  given  un- 
der the  statute  4  Geo.  3,  c.  33, 
8,  1,  by  a  member  of  Parlia- 
ment, being  a  trader,  and  two 
sureties,  and  judgment  was 
obtained  in  the  suit  in  which 
the  bond  was  given,  after  the 
bankruptcy,  but  before  certi- 
ficate:  Heldf  that  the  bank- 
ruptcy and  certificate  were  no 
discbarge  to  the  bond.  Can^ 
bell  V.  Jameson^  (in  error)^  71 
4G.4.  281 

6.  Where,  in  an  action  of  assumjh 
sitj  the  declaration  stated  that 
the  defendant  was  indebted  to 
the  plaintidTas  assignee  of /.'^•y 
a  bankrupt,  for  goods  sold  and 
delivered  to  the  defendant,  and 
monies  lent  and  advanced  to 
him,  and  on  an  account  stated 
between  him  and  the  plaintiff 
as  such  assignee;  and  it  was 
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firoved,  that  the  g^oods  bad  in 
fact  been  sold  by  the  bank- 
rupf  to  the  defendant,  with  the 
concurrence  of,  and  for  the 
benefit  of  two  former  assignees, 
whose  appointment  was  after- 
wards ordered  to  be  vacated  by 
the  Lord  Chancellor,  and  the 
plaintiff  was  thereby  appoint- 
ed a  new  assignee  in  their 
stead :  —  Held^  that  the  action 
was  properly  brought,  and  the 
declaration  well  framed,  al- 
though it  was  objected,  either 
that  the  former  assignees 
should  have  been  made  parties, 
or  the  fact  of  their  having  been 
removed  and  the  plaintifl*  sub- 
stituted in  their  place,  and  thai 
the  sale  was  made  previously 
to  his  appointment,  should 
have  been  stated  in  the  decla- 
ration. Aldritt  V.  Kittridge, 
M.  4  G.  4.  Page  372 

7.  A  surety,  under  an  annuity 
deed,  who  had  redeemed  the 
annuity  subsequently  to  the 
bankruptcy  and  certificate  of 
the  grantor,  may  maintain  an 
action  of  debt  against  him  on 
an  indemnity  bond,  for  the  sum 
paid  by  such  surety  for  the 
value  of  the  annuity  on  its  re- 
demption, although  the  gran- 
tee bad  proved  for  the  arrears 
and  value  of  the  annuity  un- 
der the  statute  49  G.  3,  c.  121, 
s.  17;  on  the  ground  that  such 
Murety  was  not  entitled  to  come 
in  and  prove  the  value  of  the 
annuity  as  a  debt  under  the 
commission,  by  virtue  of  the  8th 
section  of  that  statute,  fFat' 
kins  V.  Ftannagariy  (m  error\ 
H.ihbG.A.  480 

8.  Depositions  taken  under  a  com- 


mission of  bankruptcy,  are  not 
conclusive  evidence  of  a  peti- 
tioning creditor's  debt  under 
the  statute  49  6.3,  c.  121, 8. 10. 
Therefore,  in  an  action  by  the 
assignee,  where  such  debt  was 
founded  on  a  bill  of  exchange 
drawn  by  the  bankrupt,  and 
accepted  previously  to  the  is- 
suing of  the  commission,  and 
payable  to  the  petitioning  cre- 
ditor, but  his  deposition  in  sup- 
port of  such  debt  did  not  state 
that  the  bill  had  been  disbon- 
-  ored  by  the  drawee,  or  notice 
thereof  given  to  the  bankrupt 

as  d  rawer : Held,  that  it  was 

not  of  itself  sufficient  evidence 
to  establish  the  petitioning  cre- 
ditor's debt.  Cooper  v.  Ma^ 
cAm,JI.  4&5G.4.    PageS36 

BARON  AND  FEME. 

1.  In  an  action  for  goods  sold  and 
delivered,  the  admissions  of  the 
defendant's  wife,  who  served 
in  his  shop,  and  conducted  the 
business  of  it  in  his  absence,  are 
admissible  in  evidence  against 
her    husband,     although    the 

fl^oods  were  delivered  previous- 
y  to  an  application  for  pay- 
ment, when  she  admitted  that 
a  certain  sum  was  due  to  the 
plaintiff,  and  that  she  would 
pay  it  if  he  would teake  a  de- 
duction, to  which  she  claimed 
to  be  entitled.  Clifford  v.  Bur-^ 
ton,  F.  AG. 4.  16 

2.  Where  a  married  woman  had 
contracted  a  considerable  por- 
tion of  the  dtbt  for  which  siie 
was  arrested  and  held  to  bail, 
viz.  the  board  and  education  of 
a  female  child,  without  disclos- 
ing her  marriage  to  the  plain- 
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tiff,  and  she  afterwards  acted 
with  duplicity  in  eluding  pay- 
ment, and  eventually  went  to 
reside  out  of  the  jurisdiction 
of  the  Court;  thev  refused  on 
motion  to  order  the  bail-bond 
to  be  delivered  up  to  be  can- 
celled and  a  common  appear- 
ance entered,  but  left  her  to 
plead  her  coverture.  Luden 
y.  Justice^  M.  4  G.  4. 

Page 'MR 

8.  Where,  in  an  action  of  assump^ 
sit  by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
agrreed  to  live  separate,  and  the 
defendant  had  stipulated  to  pay 
the  plaintiffa  certain  sum  week- 
ly for  the  use  and  support  of  his 
wife,  in  consideration  of  which, 
the  plaintiff  undertook  to  save 
theaefendant  harmless  from  all 
debts  she  might  contract  on 
his  account ;  and  the  plaintiff 
sued  the  defendant  to  recover 

.  sums  paid  by  the  former  on  ac- 
count of  such  allowance,  and 
declarations  of  the  wife  were 
received  in  evidence  at  the  trial, 
to  shew  that  she  had  been  liv- 
ing in  adultery  previously  to, 
and  at  the  time  the  payments 
in  question  were  made;  and 
the  jury  found  a  verdict  for  the 
defendant  generally,  as  well  as 
on  the  gpround  ofadultery :— The 
Court  granted  a  new  trial;  and 
it  seems  that  such  an  agree- 
ment is  legal,  and  that  the  fact 
ofadultery  cannot  be  given  in 
evidence  under  the  general  is- 
sue, but  must  be  pleaded 
specially. — Qucere^  also,  whe- 
ther such  declarations  were 
admissible    in  evidence,    and 


whether  th^  p}aiptiff  oos^htDot 
to  have  notice  of  the  adultery 
previously  to  .the  commence- 
ment of  the  action.  SchoUy  v. 
Goodman^  M.  4  G.  4.  Page  350 

BILLS  OF  EXCHANGE. 

See  Assumpsit,  1. 
Bankrupt,  3»  4, 8. 
Bond,  2. 

FOKMER  ReOOVBRT. 

Frauds,  Statute  of,  1, 2. 
Limitations,  Statutbof,  I. 
Practice,  6,  18, 19. 

BILL  OF  SALE. 
See  Evidence,  2. 

BOND. 

See  Assumpsit,  1. 
Bankrupt,  7. 

1.  Where  a  bcKid  was  given  un- 
der tiie  statute  AGeo.^  c.  33, 
s.  I ,  by  a  member  of  Parltament, 
being  a  trader,  and  two  sure- 
ties, and  judgment  was  obtaio- 
ed  in  the  suit  in  which  the 
bond  was  given,  after  the  bank- 
ruptcy, but  before  certificate: 
— Meld^  that  the  bankruptcy 
and  certificate  were  no  dis- 
charge to  the  bond.  C^^f^ 
bell  r.  Jameson^  (in  error),  T. 
4  6.4.  281 

2.  Where  the  defendant  as  sure- 
ty in  a  bond,  which,  after  re- 
citing that  his  principals  A. 
B.  and  C.  JD.  were  bankers  at 
Sunder  land,  was  conditioned 
for  the  securing  such  sum  or 
sums  as  should  be  lulvanced  to 
meet  bills  of  exchange  drairn 
by  J.  B.  and  C.  />.,  or  eiiker 
of  them,  on  the  pkintife,  (the 
obligees),  who  were  bankers  ii 


CHARTER-PARTY. 


COSTS. 


m 


London^  under  a  penalty  of 
5000/.  I— Held,  first,  that  the 
bond  having  been  given  previ- 
ously to  the  passing  of  the  sta- 
tute 48  Geo.'S,  e.  14!),  was  pro- 
perly stamped  with  a  7/.  stamp, 
as  being  applicable  to  the 
amount  of  the  penalty  under 
the  statute  44  Geo.  8,  c.  08. 
Secondly,  that  the  bond  did  not 
extend  beyond  the  continuance 
of  the  partnership  between  A. 
B.  and  C.  2>. ;  and,  conse- 
quently, that  the  surety  was 
not  liable  for  the  amount  of 
bills  drawn  by  C.  D.  after  the 
death  of  A.  B.;  and  lastly, 
that  remittances  made  by  the 
survivor  after  the  death,  must 
be  appropriated  in  the  first 
place  in  liauidation  of  the  part- 
nership balance  then  due,  there 
being  no  balance  struck  or 
rest  made  in  the  accounts  in 
the  books  of  the  obligees,  and 
such  remittances  having  been 
made  on  the  general  account, 
without  any  specific  mode  of 
application.  Simson  v.  Cooke, 
//.  4  &  6  G.  4.         Page  588 

CANAL. 

See  Fishery. 

CERTIFICATE. 

See  Apothecary. 
Award,  1. 
Bankrupt,  3, 5. 
Costs,  5. 
Prisoner,  I. 

CHARTER-PARTY. 

See  Affidavit  to  Hold  to 
Bail,  I. 


CHURCHWARDEN. 

See  Abatement. 

CLERK  OF  THE  WARRANTS. 

See  Attorney,  4. 

COGNOVIT. 
See  Attorney,  2. 

COMPOSITION  DEED. 
See  Insolvent  Debtor,  3. 

CONSIDERATION. 

See  Annuity,  9,  3,  4. 
Bankrupt,  3. 
Frauds,  Statute  of,  1,  2. 

CONSOLIDATION  RULE. 

ft 

See  Award,  2. 

CONSPIRACY. 
See  New  Trial,  8. 

CONSTABLE. 

See  False  Imprisonment,  2. 

CONTEMPT. 
See  Attachment,  1,  5, 6. 

CONTINUANCES. 
See  Bankrupt,  i. 

CONTRACT.  ; 
See  Frauds,  Statute  of. 

COSTS. 

See  Attorney,  1. 
Award,  L 

I.  Where,  in  a  declaration  of  as^ 
mmpsif   by    executors,    con- 
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taining  fourteen  counlSy  found- 
ed on  promises  by  the  de- 
fendant to  their  testator,  it  was 
alle^d  in  the  fifteenth,  that 
the  defendant,  after  the  death 
of  the  testator^  accounted  with 
the  plaintiffs  as  executors, 
concerning  divers  other  sums 
due  from  the  defendant  to  the 
plaintiffs  as  executors  as 
aforesaid,  and  then  unpaid; 
and  that  the  defendant  being 
found  in  arrear  upon  that  ac- 
count, and  indebted  to  the 
plaintiffs  as  executors,  promis- 
ed them  as  executors,  to  pay: 
^^Heldf  that,  on  nonsuit  they 
were  liable  to  costs,  as  they 
might  have  sued  for  the  cause 
of  action,  as  stated  in  the  lat- 
ter count,  in  their  own  right. 
Janes  y«  Jones,   E.  4   6.  4. 

Page  146 
2.  Where,  in  trespass  qvare  clau^ 
9um  Jregit,  some  issues  are 
'  found  for  the  plaintiff;  and 
others  for  the  defendant,  and 
the  latter  obtains  a  verdict 
on  an  issue  which  goes  to  the 
whole  of  the  plaintiff's  cause  of 
action»  be  is  entitled  to  the  ge- 
neral costs  of  the  cause,  and 
the  plaintiff*  to  the  costs  of  those 
issues  only  which  are  found 
for  him,  which  extend  only  to 
the  costs  of  the  pleadings ;  the 
only  exception  being  in  an  ac- 
tion of  replevin,  where  both 
parties  may  be  considered  as 
actors.     Other  v.   Calvert^  T. 


lJr» 


4. 


239 


3.  Th&  plaintiff*  and  defendant 
must  oe  both  resident  within 
the  jurisdiction  of  the  South- 
tvark  Court  of  Requests  act, 
22  Geo.  2,  c.  47,  in  order  to  de- 


prive the  plaintiff  of  his  costs 
under  the  sixth  section  of  that 
statute.  JDiUamore  v.  Capon, 
M.4G.4.  Page  429 

4.  Where  the  plaintiffs  in  an  ac- 
tion on  a  policy  of  insurance 
recovered  for  an  average  loss, 
and  a  new  trial  was  g^nted 
on  the  terms,  that  the  coste 
of  the  first  should  abide  the 
event;  and  at  the  second  trial 
the  plaintiffs  again  recovered 
for  an  average  loss  only: — 
Heldf  that  they  were  only  en- 
titled to  the  costs  of  the  latter 
trial,  and  the  defendant  to  the 
costs  of  neither.  Hudson  r, 
MarjorihanhSi  M.  4  O.  4. 

440 

5.  Where  the  plaintiff  recovered 
bs.  damages  in  an  action  of 
trespass  rt  et  armis  for  takidjr 
his  cart,  and  the  Judge  certi- 
fied under  the  statute  43  Eliz. 
c.  6,  the  Court  would  not  re- 
fer it  to  the  Prothonotary  to 
tax  the  plaintiff  his  costs,  al- 
though the  cause  of  action 
arose  within  the  jurisdictioii  of 
an  inferior  Court  empowered 
to  hold  pleas  of  any  suit  not 
exceeding  50«.  Pyebum  v. 
Gibson,  H.4kb  G.  4.      450 

6.  Where  the  plaintiffs,  as  exe- 
cutors, brought  an  action  on  a 
bond  given  by  tbe  defendant 
to  their  testator,  to  which  he 
pleaded  a  set  off,  which  tbe 
plaintiffs  were  advised  by  coun- 
sel, after  notice  of  trial  had  been 
given,  would  constitute  a  good 
defence  to  the  action  :.-.The 
Court  allowed  them  to  discon- 
tinue without  payment  of  costs. 
Stubbing  y.  Hammond^  H.  4 
&  5  G.  4.  «689 


DAMAGES. 

COVENANT. 

See  Apprentice. 

1.  In  order  to  create  or  constitute 
a  covenant  in  a  deed,  it  is  not 
necessary  that  the  word  "  co- 
venant" should  be  expressly 
introduced.  Saltoun  {Lady) 
V.  Houstoun,  H.  Akb  G.A. 

Page  546 

COVERTURE. 
See  Baron  and  Feme. 

CUSTOM. 
jScc  Replevin,  1. 

CUSTOM  HOUSE  OFFICER. 

See  Limitation  of  Actions. 

DAMAGES. 

See  Interest  or  Money,  1. 

1.  Where  the  plaintiffand defend- 
ant entered  into  articles  of 
agreement,  by  which  the  for- 
mer, in  consideration  of  2300/. 
agreed  to  sell  to  the  latter  the 
lease  of  a  public  house,  as  he 
then  held  tne  same,  for  the  ex- 
piration of  his  term  therein, 
and  also  his  goods,  fixtures, 
and  effects,  at  a  valuation;  and 
the  defendant  agreed  to  take 
an  assignment  of  the  lease,  and 
pay  the  above  sura  for  it,  as 
also  the  amount  of  the  goods, 
fixtures,  and  effects,  and  take 
possession  of  the  premises  on 
a  given  day,  when  the  plaintiff* 
agreed  to  give  up  possession 
of  the  said  premises,  goods 
and  effects,  to  assign  licences, 
to  repair  or  aUow  for  all  dam- 
aged outside  windows,  and  to 
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clear  the  rent  and  taxes  to  the 
dayof  quitting  possession;  and 
the  expenses  of  the  agreement 
were  to  be  paid  by  the  parties 
in  equal  moieties;  and  it  was 
lastly  agreed,  that  on  either 
party's  not  fulfilling  all  and 
every  part  of  the  agreement, 
he  should  pay  to  the  other  600/. 
thereby  settled  and  fixed  as  li- 
quidated damages:— Jleld,  that 
this  latter  sum  \Mas  not  a  mere 
penalty  to  cover  such  damages 
as  mighi  be  actually  incurred 
by  the  non-performance  there- 
of, but  that,  on  a  breach  by  the 
defendant  for  refusing  to  ac- 
cept an  assignment  of  the  lease, 
or  take  possession,  he  was  lia- 
ble to  pay  the  plaintiff*  the  full 
amount  of  that  sum.  Reilly  v. 
Jones,  r.  4  G.  4.  Page  244 
2.  Where,  in  an  action  on  the 
case  against  attornies  for  neg- 
ligence, the  declaration  stated, 
that  the  plaintiff*  had  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  his  then 
tenant,  for  the  recovery  of 
premises  forfeited  to  him  by 
the  tenant's  breach  of  covenant 
ta  repair,  and  that  afterwards, 
when  the  cause  came  on  for 
trial,  it  was  referred  to  an  arbi- 
trator, who  was  to  decide  what 
repairs  were  necessarv  to  be 
done,  and  the  costs  of  the  cause 
were  to  abide  the  event  of  the 
award ;  that  the  arbitrator  was 
afterwards  ready  to  proceed 
with  the  reference,  but  that  the 
defendants  neglected  to  attend 
him,  whereby  the  plaintiff*  was 
obliged  to  pay  the  defendants 
60/.  for  his  costs  incurred  in  the 
action  of  ejectment,  which  the 
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taining  fourteen  counlSy  found- 
ed on  promises  by  the  de- 
fendant to  their  testator,  it  was 
alleged  in  the  fifteenth,  that 
the  defendant,  after  the  death 
of  the  testator,  accounted  with 
the  plaintiffs  as  executors, 
concerning  divers  other  sums 
due  from  the  defendant  to  the 
plaintiffs  as  executors  as 
aforesaid,  and  then  unpaid; 
and  that  the  defendant  being 
found  in  arrear  upon  that  ac- 
count, and  indebted  to  the 
plaintiffs  as  executors,  promis- 
ed them  as  executors,  to  pay: 
^^HeUf  that,  on  nonsuit  they 
were  liable  to  costs,  as  they 
might  have  sued  for  the  cause 
of  action,  as  stated  in  the  lat- 
ter count,  in  their  own  right. 
Jones  v«  Jones,  E.  4   6.  4. 

Page  146 
2.  Where,  in  trespass  gyare  claU" 
sum  Jregii,  some  issues  are 
found  for  the  plaintiff,  and 
others  for  the  defendant,  and 
the  latter  obtains  a  verdict 
on  an  issue  which  &;oes  to  the 
whole  of  the  plaintiff's  cause  of 
action,  he  is  entitled  to  the  ge- 
neral costs  of  the  cause,  and 
the  plaintiff  to  the  costs  of  those 
issues  only  which  are  found 
for  him,  which  extend  only  to 
the  costs  of  the  pleadings ;  the 
only  exception  being  in  an  ac- 
tion of  replevin,  where  both 
parties  may  be  considered  as 
actors.     Other  v.   Calvert^  T. 


lJr» 


4. 


239 


3.  The-  plaintiff  and  defendant 
must  be  both  resident  within 
the  jurisdiction  of  the  South- 
wark  Court  of  Requests  act, 
22  Geo.  2,  c.  47,  in  order  to  de- 


prive the  plaintiff  of  his  costs 
under  the  sixth  section  of  that 
statute.  Dillamore  v.  Capon^ 
Jtf.AG.A.  Page  439 

4.  Where  the  plaintiffs  in  an  ac- 
tion on  a  policy  of  insurance 
recovered  for  an  average  loss, 
and  a  new  trial  was  gpranted 
on  the  terms,  that  the  costs 
of  the  first  should  abide  the 
event;  and  at  the  second  trial 
the  plaintiffs  again  recovered 
for  an  average  loss  only: — 
Held^  that  they  were  onlv  en- 
titled to  the  costs  of  the  latter 
trial,  and  the  defendant  to  the 
costs  of  neither.  Hudson  v. 
MarjorihanhSi  M.  4  &•  4. 

440 

5.  Where  the  plaintiff  recovered 
bs.  damages  in  an  action  of 
trespass  rt  et  amds  for  taking 
his  cart,  and  the  Judge  certi- 
fied under  the  statute  43  JS/u. 
c.  6,  the  Court  would  not  re- 
fer it  to  the  Prothonotary  to 
tax  the  plaintiff  his  costs,  al- 
though the  cause  of  action 
arose  within  the  jurisdiction  of 
an  inferior  Court  empowered 
to  hold  pleas  of  any  suit  not 
exceeding  50«.  Pyebum  v. 
Gibson,  H.4k,b  G.  4.      450 

6.  Where  the  plaintiffs,  as  exe- 
cutors, brought  an  action  on  a 
bond  given  by  the  defendant 
to  their  testator,  to  which  he 
pleaded  a  set  off,  which  the 
plaintiffs  were  advised  by  coun- 
sel, after  notice  of  trial  had  been 

Siven,  would  constitute  a  good 
efence    to    the   action: ^Tlie 

Court  allowed  them  to  discon- 
tinue without  payment  of  costs. 
Stubbing  V.  Hammond^  H.  4 
&  5  G.  4.  ^689 
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COVENANT. 

See  Apprentice. 

1.  In  order  to  create  or  constitute 
a  covenant  in  a  deed,  it  is  not 
necessary  that  the  word  "  co- 
venant" should  be  expressly 
introduced.  Saltoun  {Lady) 
V.  Houstoun,  H.  Akb  G.4. 

Page  546 

COVERTURE. 
See  Baron  and  Feme. 

CUSTOM. 

jSecREPLEVINy  1. 

CUSTOM  HOUSE  OFFICER. 
See  Limitation  of  Actions. 

DAMAGES. 

See  Interest  or  Money,  1. 

1.  Where  the  plaintiff  and  defend- 
ant entered  into  articles  of 
agreement,  by  which  the  for- 

.  mer,  in  consideration  of  2300/. 
agreed  to  sell  to  the  latter  the 
lease  of  a  public  house,  as  he 
then  held  tne  same,  for  the  ex- 
piration of  his  term  therein, 
and  also  his  goods,  fixtures, 
and  effects,  at  a  valuation;  and 
the  defendant  agreed  to  take 
an  assignment  of  the  lease,  and 
pay  the  above  sura  for  it,  as 
also  the  amount  of  the  goods, 
fixtures,  and  effects,  and  take 
possession  of  the  premises  on 
a  given  day,  when  the  plaintiff 
agreed  to  give  up  possession 
of  the  sajd  premises,  goods 
and  effects,  to  assign  licences, 
to  repair  or  aUow  for  all  dam- 
aged outside  windows,  and  to 


clear  the  rent  and  taxes  to  the 
day  of  quitting  possession ;  and 
the  expenses  of  the  agreement 
were  to  be  paid  by  the  parties 
in  equal  moieties;  and  it  was 
lastly  agreed,   that  on  either 
party's   not  fulfilling  all  and 
every  part  of  the  agreement, 
he  should  pay  to  the  other  600/. 
thereby  settled  and  fixed  as  li- 
quidated damages:— Jleld,  that 
this  latter  sum  \Mas  not  a  mere 
penalty  to  cover  such  damages 
as  might  be  actually  incurred 
by  the  non-performance  there- 
of, but  that,  on  a  breach  by  the 
defendant  for  refusing  to  ac- 
cept an  assignment  of  tne  lease, 
or  take  possession,  he  was  lia- 
ble to  pay  the  plaintiff  the  full 
amount  of  that  sum.     ReUty  v. 
Jones,  T.  4  G.  4.      Page  244 
2.  Where,  in  an  action  on   the 
case  against  attornies  for  neg- 
ligence, the  declaration  stated, 
that  the  plaintiff  had  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  his  then 
tenant,    for    the    recovery  of 
premises  forfeited   to  him  by 
the  tenant's  breach  of  covenant 
ta  repair,  and  that  afterwards, 
when  the  cause  came  on  for 
trial,  it  was  referred  to  an  arbi- 
trator, who  was  to  decide  what 
repairs  were  necessarv  to  be 
done,  and  the  costs  of  the  cause 
were  to  abide  the  event  of  the 
award ;  that  the  arbitrator  was 
afterwards  ready   to  proceed 
with  the  reference,  but  that  the 
defendants  neglected  to  attend 
him,  whereby  the  plaintiff  was 
obliged  to  pay  the  defendants 
60/.  for  bis  costs  incurred  in  the 
action  of  ejectment,  which  the 
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DISTRESS. 


EJECTMENT. 


sited  by  the  latter  in  a  ware- 
house belonging  to  a  public 
wharfy  at  a  weekly  rent,  until 
such  sale  could  be  elfTected, 
are  not  linble  to  be  distrained 
for  rent  due  from  the  wharf- 
inger to  his  landlord  in  re- 
spect of  the  wharf  and  ware- 
house. Thompson  v.  Mashi" 
ier,  T.  4  G.  4.  Page  254 

2.  An  action  on  the  case  cannot 
be  maintained  for  detaining 
cattle  distrained  damage  fea^ 
santy  where  a  tender  of  suffi- 
cient amends  was  made  after 
such  cattle  had  been  impound- 
ed. Sheriff  v.  JameSy  M.  4 
G.  4.  834 

3.  Although  in  general  a  tenant 
cannot  dispute  his  landlord's 
title  in  an  action  of  replevin,  or 

use  and  occupation ; he  may 

yet,  under  particular  circum- 
stances, shew  that  it  has  ex- 
pired. Where,  therefore,  a 
tenant  for  life  having  a  power 
to  lease  for  twenty-one  years, 
granted  a  lease  for  fifty-three 
years,  which  after  several 
mesne  assignments  got  into  the 
possession  of  the  defendants, 
who,  after  the  death  of  the  ten- 
ant for  life,  underlet  them  to 
the  plaintiff's  father;  and  in 
the  following  year,  the  person 
next  in  remainder,  after  giving 
the  father  and  defendants  no- 
tice to  quit,  granted  a%  new 
lease  to  the  father  at  an  in- 
creased rent,  which  was  paid 
for  more  than  six  years;  at  the 
expiration  of  which  period, 
the  defendants,  having  acqui- 
esced to  such  payments  bemg 
made  in  the  interval,  and  with- 
out any   previous  demand  of 


rent,  distrained  on  the  plaintiiT 
as  the  executrix  of  her  father, 
for  six  years  and  a  quarter's 
rent  due  to  them  under  the 
original  letting  to  her  father: 
_S>/c/,  that  such  distress 
could  not  be  supported,  aod 
that  the  plaintiff  might  deny 
the  title  of  the  defendants,  as 
it  must  be  taken  to  have  been 
determined  by  the  notice  to 
quit  to  them,  and  their  acqui- 
escence to  an  adverse  or  supe- 
rior title  by  their  omitting  to 
demand  any  rent  for  so  long 
a  period  after  the  service  of 
such  notice.  Neave  v.  Mos$^ 
M.  4  G.  4.  Page  389 

4.  In  an  action  on  the  case  for  an 
excessive  distress,  it  is  not  in- 
cumbent on  the  plaintiff  to 
prove  the  precise  amount  of 
rent  due,  it  being  laid  in  the 
declaration  under  a  videlU 
cet;  and  an  arrangement  be- 
tween the  parties  respecting 
the  sale  of  the  goods  seized,  al- 
though after  ihe  distress,  does 
not  divest  the  tenant  of  his 
right  of  action.  Sells  v.  Hoare^ 
^.  4  &  5  6.  4.  451 

EJECTMENT. 

See  Bankrupt,  I. 

I.  Where,  in  the  notice  to  appear, 
at  the  foot  of  a  declaration  in 
ejectment,  the  tenant  was  re- 
quired to  appear  in  eight  days 
of  St.  Hilary^  instead  of  Hila- 
ry  Term  generally,  the  Court 
would  not  allow  final  judg- 
ment to  be  signed,  but  left  the 
party  to  bring  a  fresh  action, 
as  the  notice  was  irregular  and 
void.  Lackland  d.  OowUng  v. 
Badland,  E.  4  G.  4.  7d 


EVIDENCE. 


EVIDENCE. 
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2.  The  visitors  aud  feoffees  of  a 
free  Grammar  School ,  who  had 
dismissed  the  schoolmaster  for 
misconduct,  or  breach  of  the 
regulations  of  the  deed  of  en« 
dowment,  cannot  maintain 
ejectment  to  recover  posses- 
sion of  the  school-house,  un- 
less they  had  determined  the 
master's  interest  therein,  by 
summoning  him  to  appear  be- 
fore them  previously  to  his 
dismissal,  in  order  that  he 
might  be  heard  in  answer  to 
any  charges  that  might  be 
brought  against  him,  and  on 
which  such  dismissal  might 
be  founded.  Doe  d.  Thcoiet 
(Earl)  V.  Gar t ham,  M.  4  G.  4. 

Page  368 
ERROR. 

1.  Where  a  bill  was  filed  against 
three  attornies,  (partners),  for 
negligence,  in  which  they  were 
rightly  named,  but  in  entering 
the  finding  of  the  jury  on  the 
postea,  part  of  the  Christian 
name  of  one  of  them  was  omit- 
ted, and  the  judgment  was, 
that  *Mhe  plaintiff  do  recover 
against  the  said  defendants:^* 
^^eldj  that  such  omission 
was  no  ground  of  error.  May 
V.  Pige,  T.  4  G.  4.  297 

EVIDENCE. 

See  Action  on  the  Casb,  2. 
Apothecary, 
apprentice. 

Limitations,  St  atuteof,!. 
Stamps. 
Witness. 

1.  In  an  action  for  goods  sold  and 
delivered,  the  admissions  of 
the  defendant's  wife,  who  serv- 


ed in  his  shop  and  conducted 
the  business  of  it  in  bis  ab- 
sence, are  admissible  in  evi- 
dence against  her  husband,  al- 
though the  goods  were  deli- 
vered previously  to  an  appli- 
cation for  payment,  when  she 
admitted  that  a  certain  sum 
was  due  to  the  plaintiff,  and 
that  she  would  pay  it  if  he 
would  make  a  deduction,  to 
which  she  claimed  to  be  en- 
titled. Clifford  V.  Burton,  B. 
4  G.  4.  Page  16 

2.  Where,  in  an  action  of  trover, 
the  plaintiff  claimed  under  an 
assignment  by  bill  of  sale  from 
the  sheriff,  on  an  execution  is- 
sued by  him  against  J.  S.,  who 
afterwards  became  bankrupt, 
and  the  defendants,  as  his  as- 
signees, seized  the  goods  by 
virtue  of  the  commission,  but 
did  not  defend  the  action  as 
such,  nor  were  proved  to  have 
acted  in  that  character  at  the 
trial ;  it  seems  that  they  must 
be  considered  as  strangers; 
and,  consequently,  that  it  was 
incumbent  on  the  plaintiff  to 
produce  an  examined  copy  of 
the  judgment  on  which  the 
writofyi.ya.  was  grounded,  as 
well  as  the  writ  itself,  and  the 
assignment  to  him  from  the 
sheriff.  Glasier  v.  Eve,  E.  4 
G.  4.  46 

3.  Where,  in  an  action  on  the 
case  against  attornies  for  neg- 
ligence, the  declaration  stated, 
that  the  plaintiff  had  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  his  then 

-tenant,  for  the  recovery  of 
premises  forfeited  to  him  by 
the  tenant's  breach  of  covenant 
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EVIDENCE. 


EXCESSIVE  DISTOESS. 


to  repair,  and  that  aFerwards, 
when  the  cause  came  on  for 
trial,  it  was  referred^  to  an  ar- 
bitrator^ who  was  to  decide 
what  repairs  were  necessary  to 
be  .done,  and  the  costs  of  the 
cause  were  to  abide  the  event 
of  the  award;  that  the  arbi- 
trator was  afterwards  ready  to 
proceed  with  the  reference,  but 
that  the  defendant  neglected  to 
attend  him,  whereby  the  plain- 
tiff was  obliged  to  pay  the  de- 
fendants 60/.  for  bis  costs  in- 
curred in  the  action  of  eject*- 
meut,  which  the  tenant  would 
otherwise  have  been  obliged 
topn^r;  and  that  he  sold  the 
premises  for  much  less,  to  wit^ 
1001,  less,  than  he  otherwise 

would  have  done: Held^  that 

it  was  not  necessary  in  the  ac- 
tion against  the  defendants,  to 
produce  the  lease  on  which  the 
ejectment  was  brought.  Swan^ 
nell  y.  Ellisy  M.  4  GA.  Page  340 
4.  Where,  in  an  action  of  assump- 
sit by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
agreed  to  live  separate,  and  the 
defendant  had  stipulated  to  pay 
the  plaintiff  a  certain  sum 
weekly,for  the  use,  benefit,  and 
support  of  the  defendant's  wife, 
in  consideration  of  which  the 
plaintiff  undertook  to  save  the 
defendant  harmless  from  all 
debts  she  might  contract  on 
his  account ;  and  the  plaintiff 
sued  the  defendant,  to  recover 
sums  paid  -by  the  former  on 
account  of  such  allowance; 
and  declarations  of  the  wife 
were  received  in  evidence  at 
the  trialt  to  shew  that  she  had 


been  living  in  adultery  pre- 
viously to  and  at  the  time  the 
paymeirts^  in  question  were 
made;  af^d  the  jury  found  a 
verdict  for  the  defendant  gene- 
rally, as  well  as  on  the  ground 
of  adultery;  it  seems  that  such 
an  agreement  is  legal,  and  that 
the  fact  of  adultery  cannot  be 
given  in  evidence  under  the 
general  issue,  but  must  be  spe- 
cially pleaded.  Qyisre  also, 
whether  such  declarations  were 
admissible  in  evidence,  and 
whether  the  plaintiff  ought  not 
to  have  had  notice  of  the  adul- 
tery previously  to  the  com- 
mencement of  the  action.  iScAo- 
ley  V.  Goodman^  Jtf.  4  G.  4. 

Page  350 
5.  Depositions  taken  under  a  com- 
mission of  bankruptcy,  are  not 
conclusive  evidence  of  a  pe- 
titioning creditor's  debt,  under 
the  statute  40  Geo.  3,  c  121, 
s«  10.  Therefore,  in  an  action 
by  the  assignee;  where  such 
debt  was  founded  on  a  bill  of 
exchange  drawn  by  the  bank- 
rupt, and  accepted  previously 
to  the  issuing  of  the  commis- 
sion, and  payable  to  the  peti- 
tioning creditor;  but  his  depo- 
sition m  support  of  such  debt, 
did  not  state  that  the  bill 
had  been  dishonoured  by  the 
drawee,  or  notice  thereof  given 

to  the  bankrupt  as  drawer: 

Heldf  that  it  was  not  of  itself 
sufficient  evidence  to  establish 
the  petitioning  creditor's  debt. 
Cooper  V.  Machin^  jET.  4  &  5 
6.4.  536 

EXCESSIVE  DISTRESS; 

• 

iS'ee  Distress,  41.' 
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EXCISE  OFFICER. 
See  Limitation  of  Actions. 

EXECUTION. 

See  Bail,  I. 
Evidence,  2. 
Prisoner,  %  3. 
Sheriff. 

EXECUTORS. 

-See  Annuity,  1. 
Assumpsit,  1. 
Distress,  3. 

1.  Where,  in  a  declaration  of  «»- 
sumpsit  by  executors,  contain- 
ing fourteen  counts,  founded 
on  promises  by  the  defendant 
to  their  testatur,  it  was  alleged 
in  the  fifteenth,  that  the  de- 
fendant, after  the  death  of  the 
testator,  accounted  with  the 
plaintiffs  as  executors,  concern- 
ing divers  other  sums  due  from 
the  defendant  to  the  plaintifls 
as  executors  as  aforesaid,  and 
then  unpaid  ;  and  that  the  de- 
fendant being  found  in  arrear 
upon  that  account,  and  indebt- 
ea  to  the  plaintiffs  as  executors, 
promised   them,  as  executors, 

to  pay: Held^  that  on  nonsuit 

they  were  liable  to  costs,  as 
they  might  hava  sued  for  the 
cause  of  action^  as  stated  in 
the  latter  count,  in  their  own 
right.  Jones  v.  Jones^  E.  4 
G.  4.  Page  146 

2.  Where  the  plaintiffs  as  execu- 
tors, brought  an  action  on  a 
bond  given  by  the  defendant 
to  their  testator,  to  which  he 
pleaded  a  set  off,  which  the 
plaintiffs  were  advised  by  coun- 
sel, after   notice  pf  trial   had 


been  given,  would  constitute  a 
good  defence  to  the  action  :— 
The  Court  allowed  tbem  to 
discontinue  without  payment 
of  costs.  Stubbing  r.  Hmm^ 
mond,  /i.  4  &  6  G.  4. 

Page6S9 

FACTOR. 
See  Distress,  1. 

FALSE  IMPRISONMENT. 

1 .  Where,  in  an  action  of  trespass 
for  an  assault  and  false  impri- 
sonment, the  declaration  coti- 
tained  two  counts;  and  the  de- 
fendant pleade<l,  Itff,  the  gene- 
ral issue;  and  2ef/y,  thatbeand 
one  J.  W.J  having  justified  as 
bail  for  the  plaintiff  in  an  ac- 
tion then  pending,  he  arrested 
the  plaintiff*,  to  render  him  in 
discharge  of  the  recognizance, 
and  detained  him  in  custody 
until  he  had  satisfied  the.de- 
mand  for  which  the  latter  ac- 
tion was  brought,  and  the 
plaintiff  replied  de  injurid; 
and  it  appeared  in  evidence, 
that  the  defendant,  in  addition 
to  detaining  the  plaintiff  until 
he  had  satisfied  such  demand, 
caused  him  to  be  detained  an 
hour  longer,  and  until  he  had 
given  a  security  for  the  ex- 
penses incurred  by  the  defend- 
ant's becoming  ba\\z..iJIeld^ 
that  this  was  one  continuing 
trespass  and  imprisonment,  aind 
therefore,  that  the  plaintiff 
ought  either  to  have  newly 4»- 
signed  or  replied  the  excess, 
in  order  to  entitle  him  to  reco-^ 
ver  for  the  additional  detention 


71tf 


FINE. 


FINE. 


or  imprisonnienty  which  was 
unjustifiable  or  ille^l.  Lam- 
bert Y.  Hodgson^  7^.  4  G.  4. 

Page  326 
%  Where  the  plaintiff  entered  a 
public  house  after  it  had  been 
closed  for  the  night,  and 
refused  to  tell  the  occupier 
how  he  obtained  admission, 
when  he  sent  for  a  constable, 
and  charged  the  plaintiff  with 
felony; on  which  he  was  de- 
tained in  custody  two  days : 

Held,  that  the  occupier  was 
not  justified  in  making  such 
a  charge;  and  consequently, 
that  to  an  action  of  trespass 
for  false  imprisonment,  a  plea 
stating  that  he  was  acting  in 
aid  of  a  constable  in  taking  the 

Klaiotiff  into  custody,  could  not 
e  supported; — his  remedy 
was  by  turning  him  out  of  the 
bouse.  Rote  v.  Wilson^  M.  4 
G.4.  362 

FELONY, 
i^ee  False  Imprisonment,  2. 

FIERI  FACIAS. 

iSe^EviDKNCE,  2. 

FINE. 

I.  It  is  unnecessary  to  amend  a 
fine  by  altering  the  Christian 
name  of  the  deforciant  from 
Ellen  to  Eleanor^  where  she 
had  been  always  known  by 
the  former,  although  her  real 
baptismal  name  was  Eleanor. 
Hexif  plaintiff.  Cockeye  de- 
forciant, E.  4  6. 4.  15 

2*  Where  premises  were  describ- 
ed in  a  fine  to  be  situate  at 


Maiden^  in  the  county  of  £f- 
sex^  it  may  be  amended  by 
adding  the  words  "  St.  Peter 
in"  before  Maiden^  there  being 
three  parishes  in  thai  town. 
Pring^  Deforciant ^  E.AG.L 

Page  163. 

3.  Where  an  attorney  bad  omitted 
to  pay  his  termage  fees  to  the 
clerk  of  the  warrants,  in  com- 
pliance with  the  rule  of  Court 
E.  T.  31  Geo.  2:— Held, 
that  the  latter  officer  was  jus- 
tified in  not  allowing  a  warrant 
of  attorney  in  passiug  a  fine 
to  be  filed  until  the  arrearages 
of  such  fees  were  paid.  Blacks 
bourn,  plaintiff.  Brown,  de- 
forciant, r.  4  &  4.  229 

4.  A  fine  may  he  amended  by 
describing  the  premises  intend- 
ed to  be  conveyed,  to  be  situate 
in  the  parish  of  A.  instead  of 
the  parish  of  JS.,  where  both 
were  originally  one  parish,  and 
afterwards  separated  into  dis- 
tinct parishes  by  act  of  Parlia- 
ment. Kinderley,  plaintiff; 
Robinson,  deforciant,  M.  4  G. 
4.  334 

5.  Where  the  wife  of  a  deforciant 
was  improperly  described  by 
the  name  of  Maria  instead  of 
Mary  Ann,  the  Court  allowed 
the  right  name  to  be  substi- 
tuted in  the  writ  of  covenant, 
prcBcipe,  and  concord, on  an  affi- 
davit, stating,  that  she  was  an 
illiterate  woman,  and  that  her 
real  name  had  not  been  ascer- 
tained at  the  time  the  fine  was 
levied.  WooUey,  plaintiff; 
Harrison,  deforciant,  H.  4 
&6  6.4.  449 


•I*    - 


FISHERY. 

tS.  It  seems  that  the  aifidayit  of 
the  acknowledgment  of  a  fine 
taken  at  Caen  in  Normandy , 
cannot  be  sworn  before  thefrt- 
tish  consul  resident  there ;  the 
Mayor  having  previously  re- 
fused to  take  such  affidavit,  on 
the  ground  that  the  proceedings 
were  not  written  in  the  French 
language;  at  all  events  it  must 
be  shewn,  that  there  was  no 
other  magistrate  at  Caen  than 
the  Majror,  before  w horn  the  affi- 
ilavit  might  have  been  sworn. 
Riddell,  plaintiff;  Nash^  de- 
forciant, if.  4&5G.  4.  Page  632 

FIRE. 
See  Insurance,  L 

FISHERY. 

I.  Where  the  plaintiff  and  defend- 
ant had  separate  interests  in  two 
pieces  of  land,  over  which  a  re- 
servoir was  made,  under  the 
Birmingham  Canal  Navigation 
Act,  the  11th  section  of  which 

f>rovided,  **  that  it  should  be 
awful  for  the  owner  or  owners 
of  the  lands  on  which  any  such 
reservoir  should  be  made,  to  let 
all  the  water  out  of  such  reser- 
voir once  in  seven  years,  for 
the  purpose  of  taking  tire  fish 
therein^"  and  the  78th  section 
provided,  '^  that  the  owners  of 
all  lands  through  which  the 
canal  should  be  made,  should 
be  entitled  to  the  right  of  fish- 
ery, in  so  much  of  the  canal  as 
should  be  made  over  or  through 
their  lands  or  grounds  respect- 
ively:**  Heidf    that   as    the 

f>Iaintiff  and  defendant  had  on- 
y  a  several  right  of  fishing  in 
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the  water  over  his  own  land, 
they  were  not  tenants  in  com- 
mon of  the  fish,  by  virtue  of  the 
11th  section;  but  that  when 
the  water  in  the  reservoir  was 
drawn  off,  each  was  entitleit  to 
the  fish  which  might  be  lefl  and 
taken  on  his  own  soil.  Snape 
V.  Dobbs,  R.  4  G.  4.    Page  28 

FORMER  RECOVERY. 

I.  Where,  in  an  action  against  the 
defendant,  as  acceptor  of  a  hill 
of  exchange,  he  pleaded  a  plea 
of  judgment  recovered  for  the 
same  debt,  the  Court  refus- 
ed to  set  it  aside  as  being  a 
sham  plea,  or  permit  the  plain- 
tiff to  sign  judgment,  although 
it  was  sworn  that  the  defend- 
ant had  admitted  the  debt,  and 
made  repeated  promises  to  the 

Elaintiff  to  pay,  after  he  bad 
een  served  with  process  in  the 
action.  Young  v.  Gadderer, 
Jir.4  6.4.  487 

FRAUD. 
S^eeNBwTRiAL,5. 

FRAUDS,  STATUTE  OF. 

I.  Where  the  plaintiff,  being  in 
advance  to  the  defendant's  son 
for  the  costs  of  part  of  a  cargo 
offish,  in  which 'the  latter  was 
partly  interested,  wrote  to  him, 
stating  that  he  had  drawn  on 
him,  and  requesting  him  to  ac* 
cent  bills,  to  be  appropria- 
tea  for  the  repayment  to  the 
plaintiff;  and  the  defendant's 
son  was,  on  the  other  haqd,  to 
remit  the  plaintiff  the  proceeds 
of  the  cargo,  to  meet  the  pay« 

AAA 
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iiient  of  the  ncceptances :  and 
ihe  8on  agreed  to  the  contents 
of  that  letter,  by  a  memorandum 
written  and  sis^ned  by  bim  at 
the  foot  thereof:  and  the  de- 
fendant afterwards,  by  a  guar- 
antiei  written  by  him  at  the 
back  of  the  same  letter,  agreed 
to  |)ny  to  the  plaintiff,  or  bis 
bankers,  all  sums  which  might 
come  to  bis  hands,  agreeably  to 
the  terms  of  such  letter,  and  be 
responsible  to  the  plaintiff  for 
the  proceeds  that  might  be  pro- 
cured by  his  son  for  the  cargo: 
"—Held^  in  an  action  of  aS" 
sumpsii  on  the  guarantie,  that 
as  it  referred  to  and  adopted  the 
terms  of  the  plaintiff's  original 
letter  to  the  defendant's  son, 
and  which  were  approved  of  by 
bim,  there  was  a  sufficient  me- 
morandum of  the  consideration, 
within  the  statute  of  frauds.— 
Stead  V.  Liddardf  E.  4  6. 4. 

Patfe  2 
2.  Where   the   defendant  signed 
and  g*ave   a  guarantie  to  the 
plaintiff,  stating  that  <*  the  lat- 
ter having  chartered  his  ship  to 
«/.&,aml  that  behaving  paid  one 
half  the  freight,  and  given  the 
plaintiff  his  acceptance  for  the 
remaining  half,  at  four  months 
date,"  the  defendant  engaged 
to  be  accountable  to  the  plain- 
tiff for  the  amount  of  the  said 
acceptance,  should  it  not  be 
paid  when  due:  —  Held,  that 
the  consideration  for  the  de- 
fendant's promise  or  undertak- 
iilg  was  sufficiently  expressed 
ou  the  face  of  such  guarantie, 
so  as  to  bind  him  within  the  4th 
section  of  the  statute  of  frauds. 
Pace  V.  Marsh,  E.AG.i.    59 


INDENTURE. 

3.  Where  a  master  of  a  re^wl  en- 
tered into  a  parol  ag^reement  to 
carry  the  plaintiff's  corn  from 
^,  to  B^  and  that  after  having 
delivered  it  there  he  would  pro- 
ceed to  C,  and  fetch  a  cai^  of 
coals,  which  he  would  bring 
back  and  deliver  to  the  plain- 
tiff at  ^.,  at  a  certain  price  jper 
chaldron :_  Held,  that  this  was 
not  a  contract  or  agreement  for 
the  sale  of  goods  wicbin  the 
provisions  of  the  statute  29 Cor. 

2,  c.  8,  «.  17.    Cobbold  v.  Cast- 
fouj  H.AkbG.4.     Page  456 

FREIGHT. 

See  Insurance,  2. 
Ship,  4. 

GOODS  SOLP  AND  DELI- 
VERED. 

5eeAFFIDAVITTOHOLDTOBAIL,3 

Assumpsit,  2. 
Bamkrvpt,  4,6. 
Baron  and  Feme,  1. 

GRANT. 
See  Annuity. 

GUARANTIE. 
See  Frauds,  Statute  op,  1, 2. 

HABEAS  CORPUS. 
See  Prisoner,  2. 

HUSBAND  AND  WIFE. 

See  Baron  and  Feme. 

INDEMNITY. 
See  Sheriff,  8. 

INDENTURE. 
See  Apprentice* 


INSOLVENT  DEB1X)R. 


INSURANCE.        7^1» 


INFANT. 
See  AssvMVsiT^  1. 

INFERIOR  COURT. 
See  Costs,  3,  5. 

INITIALS. 
See  Arrest,  1. 

INSOLVENT  DEBTOR. 
SeeBxu.,  2. 

1.  An  officer  of  the  Insolvent 
DebtoiV  Court,  who  has  been 
appointed  to  and  accepted  the 
olhce  of  provisional  assignee, 
under  tlie  insolvent  debtors' 
act,  63  G.  3,  c.  102,  must,  by 
such  assignment,  be  taken 
to  have  consented  to  accept 
the  estate  and  other  property 
of  the  insolvent,  within  the 
meaning  of  the  18th  section 
of  that  statute,  as  he  has  no 
discretion  to  refuse  such  as- 
signment. Crofts  V.  Pickf  M. 
4  G.  4.  Page  384 

2.  Where  the  plaintiff*  having  ob- 
tained a  verdict  against  the 
defendant,  he  surrendered  him- 
self to  prison  in  discliarge  of 
his  bail,  and  gave  notice  to  the 
plain ti^ that  he  intended  to  ap- 
ply for  his  discharge  under 
the  insolvent  debtors'  act,  and 
that  Court  afterwards  ordered 
that  he  should  be  imprisoned 
at  the  suit  of  some  one  or  more 
of  his  creditors  for  fraud;  and 
the  plaintiff  afterwards  died 
intestate,  and  his  brother  took 
out  letters  of  administration  to 
his  effects:— J7^/c/,  that  the  de- 
fendant was  not  entitled  to  be 


discharged,  on  the  ground  that 
the  suit  had  abated  by  the 
death  of  the  original  plaintiff, 
although  no  judgment  bad 
been  signed  or  entered  up,  ei- 
ther by  him  in  his  life-time,  or 
his  auministrator  since  his 
death,  as  they  were  not  bound 
to  proceed  further  against  the 
defendant  by  virtue  of  the  rule 
of  Court,  Michaelmas  Termf  3 
Geo.  4.  Holmes  v.  MurCott, 
H.ikbG.A.  Pageb29 
3.  Where  the  plaintiff  executed 
a  deed  of  composition,  which 
contained  a  proviso,  that  in 
case  all  the  creditors  did  not 
accede  to  the  terms  therein 
proposed,  and  execute  the 
deed  within  a  certain  time 
from  the  date  thereof,  it  was  to 
be  void;  and  one  of  the  Cre- 
ditors afterwards  received  a 
sum  from  the  defendant  in  full 
satisfaction  of  his  demand, 
without  acceding  to  the  (pro- 
posed arrangement,  or  execut- 
ing the  deed : Heldf  that  this 

was  a  fraud  on  the  general  cre- 
ditors, and  did  not  prevent  the 
plaintiff  from  recovering  his 
original  demand,  although  he 
had  executed  the  deed.  iSjpooir- 
er  V.  rVhiston,  H.  A  k  5  6.  4. 
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INSPECTION  OF  PAPERS. 

See  Attachment,  2. 
Practice,  ItiC 


INSURANCE. 

See  Costs,  4. 
New  Trial,  6. 

L  Where,  in  an  action  on  a  po- 

a  aa2 


720 


INSURANCE. 


licy  of  insurance  to  recover  a 
loss  sustained  by  fire,  the  de- 
fendant as  Director  of  the  com- 
pany, endeavoured  to  establish 
that  the  plaintiff  had  wilfully 
set  fire  to  the  premises,  and  the 
Judge  directed  the  jury,  that 
they  should  be  satisfied  that 
the  crime  imputed  to  the  plain- 
tiff was  as  fully  and  satisfactori- 
ly proved  and  established,  as 
would  warrant  them  iu  finding 
him  guilty  in  case  a  criminal 
charge  had  been  preferred 
against  him  for  the  same  of- 
fence : — Heldy  that  such  direc- 
tion was  right.  Thurlell  v. 
Beaumont^  H.4kbG,i. 

Page  612 

2.  Tu  an  action  on  a  policy  on 
freight,  at  and  from  the  termi- 
nation of  the  vessel's  outward 
voyage  at  A^ew  Sovth  Wales 
and  Fan  Dieman^s  Land^  to 
her  ports  of  discharge  and 
loading  in  India  and  the  East 
Indian  Islands :^JIeld,  that 
the  JUauritius  was  not  in  In* 
dia^  nor  an  Indian  Island 
within  the  terms  of  the  policy: 
— But  it  was  afterwards  deter- 
mined to  be  so.  Robertson  v. 
Clarke,  H.i&ibG.  A.      ffiJ2 

3.  A  misdescription  of  the  person 
to  whom  a  licence  from  the 
Crown  to  trade  with  an  enemy 
is  granted,  does  not  invalidate 
such  licence,  as  where  he  was 
described  to  be  of  London^ 
merchant,  whereas  he  was  resi- 
dent at  the  time  at  Heligoland, 
but  on  the  point  of  coming  to 
reside  in  this  country.  Lemcke 
Y.  Faughan,  H.4kbG.4. 
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JUDGE'S  ORDER. 

INTEREST  OF  MONEY. 

See  Practice,  6. 

1.  Where  a  Judge  at  chamben 
refused  to  allow  interest  on 
a  jud^ent  for  damages  in 
an  action  of  assumpsit  on  a 
special  agreement  for  the  pur- 
cliase  of  timber  at  a  certain 
rate  per  load ;  on  the  ground 
that  the  original  debt  would 
not  carry  interest,  anda  Judge's 
order  was  accordingly  made 
for  staying  the  proceedings  in 
the  action  on  the  judgment,  on 
payment  of  the  sum  recovered 
with  costs:  the  Court  refused 
to  discharge  such  order,  the 
plaintiff  bavins*  afterwards 
complied  with  the  terms  of  it, 
by  accepting  such  sum  and 
costs.  JSutler  v.  Sioveld^  M. 
4  6.  4.  Page  412 

INTERROGATORIES. 
See  Attach MKNT,  2. 

ISSUABLE  PLEA. 
-See  Practice,  11. 

JOINDER  OF  PARTIES. 

See  Abatement. 
Assumpsit,  2. 

JUDGMENT. 

See  Evidence,  2. 

Interest  of  Monet. 
Practice,  3, 9. 

JUDGE'S  ORDER. 

See  Interest  or  Monbt. 
Practice,  2,  9« 


LANDLORD  AND  TENANT. 


LIBEL. 


721 


JURISDICTION. 

See  Costs,  3, 5. 
Prisonbr,  2. 

LANDLORD  AND  TENANT. 

See  Bankrupt,  1. 
Damages,  I. 
Ejectment. 
Witness,  1. 

1.  Although  in  general  a  tenant 
cannot  dispute  his  landlord's 
title  in  an  action  of  replevin, 
or  use  and  occupation;  he 
may  yet,  under  particular  cir- 
cumstances, shew  that  it  has 
expired.  Where,  therefore,  a 
tenant  for  life  having  a  pow- 

•  er  to  lease  for  21  years,  grant- 
ed a  lease  for  63  years,  which, 
after  several  mesne  assign- 
ments, eat  into  the  possession 
of  the  defendants,  who,  after 
the  death  of  the  tenant  for  life, 
under-let  them  to  the  plaintiff's 
father,  and  in  the  following 
year  the  person  next  in  re- 
mainder, after  givins'  the  father 
and  defendants  notice  to  quit, 
granted  a  new  lease  to  the  fa- 
ther at  an  increased  rent,  which 
was  paid  for  more  than  6  years ; 
at  the  expiration  of  which 
period,  the  defendants  having 
acquiesced  to  such  payments 
being  made  in  the  interval, 
and  without  any  previous  de- 
mand of  rent,  distrained  on  th<f 
plaintiff*  as  the  executrix  of  her 
father,  for  six  years  and  a  quar- 
ter's rent  due  to  them  under 
the  original  letting  to  her  fa- 
ther:  Heldf  that  such  distress 

could  not  be  supported,  and 
that  the  plaintiff^  might  deny 
the  title  of  the  defendants,  as  it 


must  be  taken  to  have  been 
determined  by  the  notice  to 
quit  to  them,  and  their  acqui- 
cjscence  to  an  adverse  or  supe- 
rior title,  by  their  omitting  to 
demand  any  rent  for  so  long 
a  period  after  the  service  of 
such  notice.  Neave  v.  Moss^ 
JU.AG.4.  Page289 

LEASE. 

See  Bankrupt,  1. 
Damages,  1. 
Distress,  3. 

LIBEL. 

I.  Where  the  plaintiff*,  a  dissent- 
ing^ minister,  charged  the  pro- 
prietors of  a  newspaper,  with 
publishing  therein  the  follow- 
ing  libel  against  him,  viz.  **A 
serious  misunderstanding  has 
recently  taken  place  amongst 
the  independent  dissenters  of 
Great  Marlow  and  their  pas- 
tor, in    consequence  of  some 
personal    invectives    publicly 
thrown   out   from  the  pulpit 
by  the  latter,  agtiinst  a  youn^ 
lady  of    distinguished    merit 
ana  spotless  reputation.     We 
understand,  however,  that  the 
matter  is  to  be  taken  up  se- 
riously :" And    the    defend- 
ants, in  justification,  pleaded, 
that    the     plaintiff*   had  just 
before  his  preaching  and  de- 
livering   a    certain    discourse 
or  sermon,  addressed   by  him 
as  such  pastor  or  minister  to  a 
certain  congregation  of  dissen- 
ters in  a  certain  chapel;  and 
that  whilst  he  was  officiating 
in  the  said  chapel  as  pastor  or 
minister,  ipoke  and  published 
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from  a  certain  part  or  station 
of  the  said  cliapel  assigned  to 
him  as  pastor  and  minister,  for 
the  preaching  and  delivery  of 
the  discourse  or  sermon,  to  and 
-  in  the  presence  of  the  congre- 

Stion,  of  and  concerning  one 
'»  F,9  these  scandalous  words 

.  following : *'  I    have    some  - 

thing  to  say,  which  I  have 
thought  of  saying  for  some 
time,  viz.  the  improper  conduct 
of  one  of  the  female  teachers, 
her  name  is  Miss  ^.,  her  con- 
duct is  a  bad  example  and 
disgrace  to  the  school,  and  if 
any  of  the  children  dare  ask  her 
to  go  home,she  shall  be  turned 
out  of  the  school  and  never 
enter  it  again;  Miss  F.  does 
more  harm  than  good;"  and 
thereby  gave  great  offence  to 
divers  of  the  dissenters,  to 
lotV,  one  A,  JS.,  one  C\  D.,  and 
one  E,  F.f  and  occasioned 
a  serious  misunderstanding 
amongst  the  dissenters,  in  the 
declaration  mentioned.  The 
jury  having  found  a  verdict 
for  the  defendants  on  this  plea: 

Held,  on  a  motion  in  arrest 

of  judgment,  that  it  was  a  suf- 
ficient answer  to  the  libel  as 
charged  in  the  declaration. 
Edwards  v.  Bell,  H.  4  &  5 
G.  4.  Page  467 

LETTERS. 

See  Frauds,  Statute  of. 
Limitations,  Statute  of. 

LICENCE  TO  TRADE. 

1.  A  misdescription  of  the  per- 
son to  whom  a  licence  from  the 


Crown  to  trade  with  an  ene- 
my is  granted,  does  not  invali- 
date such  licence.  Lemcke  v. 
Faughan,  fT.  4  &  5  6. 4. 

PageGiS 

LIMITATION  OF  ACTIONS. 

1.  The  23d  section  of  the  statute 
28  Geo.  3,  c.  37,  enacts,  that 
if  any  action  shall  be  brought 
against   any    person    for  any 
tiling  by  him  done  in  parsu- 
ance  of  that  or  any  other  act 
relating  to  his  Majesty's  cus- 
toms or  excise;    such   action 
must   be    commenced    within 
three  months  next  after   the 
matter  or  thing  done.     Where, 
therefore,  an  officer  io  the  pre- 
ventive service  boarded  a  ship 
on  the  23d  Avgust^  and  leK 
three  men  on  board,  and  on 
the  following  morning,  return- 
ed and  told  the  master  be  had 
seized  her,  and  detained  her 
until  the  20ih  September  (oU 
lowing:— ITeU,  that  an  action 
of  trespass  for  the  seizure  must 
be  brought  within  tbreemontbs 
from  the  day  of  boarding  the 
vessel  on  the  23d  August,  as 
the  act  of  seizure  on  that  day 
must  be  considered  as  the  mat- 
ter or  thing  done.     Crook  v. 
M'Tavish,  T.  4.  G.  A.  266,  «. 

2.  The  25th  section  of  that  sta- 
tute enacts,  that  no  writ  shall 
be  sued  out  against  such 
person,  until  one  calendar 
month  next  after  notice  in 
writing  of  such  action  shall 
have  been  delivered  to  him. 
And  the  26th  section  enacts, 
that  it  shall  be  lawful  for  such 
person,  at  any  time  within  one 
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calendar  month  after  such  no-| 
lice,  to  tender  amends  to  the 

person     complaining: ffehi^ 

that  an  action  brouo^ht  against 
a  revenue  officer,  under  the  23d 
section  of  the  statute,  must  be 
commenced  within  three  lu^ 
nar  months  next  after  the  mat- 
ter or  thing  done.  Crook  v. 
MTavishy  T.  4  G.  4. 

Page  266 

LIMITATIONS,  STATUTE  OF. 

1.  Where,  to  an  action  on  a  pro- 
missory note,  the  defendant 
pleaded  the  statute  of  limita- 
tions, and  the  plaintiff*  gave  in 
evidence  a  letter  written  by 
the  defendant  to  him,  stating, 
that  **  business  called  him  to 
i>.,  but  should  he  be  fortunate 
in  his  adventures,  the  plaintiff^ 
might  depend  on  seeing  him  at 
£.,  (the  place  of  the  plaintiflT's 
resiaenee),  otherwise,  that  he 
must  arrange  matters  with 
him  as  circumstances  would 
permit  ;'*  and  it  was  not  shewn 
that  the  letter  referred  to  any 
other  transaction  between  the 
parties: — Held^  that  it  was 
properly  left  to  the  jury  to  de- 
termine, whether  it  related  to 
the  note,  so  as  to  amount  to  a 
sufficient  acknowledgment  to 
take  the  case  out  of  the  statute ; 
and  they  having  found  in  the 
affirmative,  held,  that  their 
verdict  was  conclusive.  F'rost 
T.  Bengough,  E.  4  G.  4.     180 

2.  Where  one  of  two  partners 
being  abroad,  writs  of  capias^ 
(dias,  and  plnries^  returnable 
in   Michaelmas    Term,   1812, 


and  Hilary  Term,  1813,  were 
sued  out  against  both,  with  a 
view  to  outlawry  against  the 
former;  but  a  commission  of 
bankruptcy  having  been  sued 
out  against  the  other  partner 
resident  in  this  couutry,  the 
proceedings  as  to  the  outlawry 
were  suspended;  and  the  ab- 
sent partner  never  returned  to 
this  country  until  1810»  except 
by  touching  at  Deal  in  1814, 
for  a  mere  temporary  purpose, 
on  his  passage  from  one  fo- 
reign port  to  another;  and  in 
1821,  n  fresh  action  was  Com- 
menced against  him  in  K.  B. 
for  the  same  debt;    but  as  he 
avoided  an  arrest,  a  commis- 
sion of  bankruptcy  was  issued 
against  him  in  tliat  year,  and 
he  afterwards  commenced  an 
action  in  this  Court  to  try  the 
validity    of    the    commission, 
and  previously  to    the    trial, 
but     after    the     commission, 
continuances  were  entered  up 
on  the  former  writs  issued  in 
1812,  and  1813,  and  regularly 
brought  down  to  the  term  be- 
fore the  latter    trial: — Held^ 
that  the  debt  on  which    the 
commission  was  founded,  was 
not  barred  by  the  statute  of  li- 
mitations.    And  it  seems  that 
the  touching  at  Deal^  was  not 
a  return  to  this  country  from 
beyond  the   seas,  within    the 
meaning  of  the  statute  21  Jac» 
1,  c.  18,  ss.  8,  7.     Qregory  v. 
Hurrill,  r.  i  O.  4f.    PagelJB$ 


LIQUIDATED  DAMAGES 
See  Damages,  1. 


724         NEW  TRIAL. 

LORDS*  ACT. 
See  PRisoNEn,  6. 

MEMBER  OF  PARLIAMENT. 
See  Bankrupt,  5. 

MEMORANDA,  1, 190, 331, 448. 
MONEY  HAD  &  RECEIVED. 

4S(etfAFFIDAVITTOHOLDTOBAIL2 

Assumpsit,  1, 
Bankrupt,  1. 

MONEY  LENT. 
Siee  Affidavit  TO  HOLD  to  bail2 

MONTH. 
See  Limitation  of  Actions^  2. 

NEGLIGENCE. 
See  Trespass,  1. 

NEW  ASSIGNMENT. 

See  False  Imprison.^] ent,  1. 
Trespass,  2. 

NEW  TRIAL. 

See  Costs,  4. 
Practice,  16. 
Warranty. 

1.  No  person  can  be  excused  of 
committing  a  trespass,  unless 
be  can  jnatify  tbat  the  act  com- 
plained of  arose  entirely  with- 
out bis  default.  Where,  there- 
fore, in  trespass  for  an  injury 
done  to  the  plaintiff's  horse,  in 
consequence  of  the  defendant's 
driying  a  gig  against  it,  it  was 

S roved,  that  the  defendant 
roFe  a  high  spirited  horse,  un- 
skilfully, and  without  a  curb- 
chain  ;  and  the  defendant  plead* 


NEW  TRIAL. 

edfjb^stf  not  iifuilty;  and  se^ 
condhfy  that  his  liorse  took 
fright  and  became  ungovema- 
l>Ie,  in  consequence  of  a  cart*s 
being  driven  furiously  against 
it,  which  was  not  supported  by 
evidence';  and  the  Judge  was 
of  opinion,  tbat  the  defendant 
was  liable,  although  he  might 
not  have  been  guilty  of  an  act 
of  negligence  or  want  of  cau- 
tion, and  the  jury  found  a  ven» 
diet  for  the  plaintiff: — ^The 
Court  refused  to  grant  a  new 
trial,  which  was  moved  for  on 
the  ground  that  it  should  have 
been  left  to  them  to  say,  whe- 
ther, under  all  tl\^  circumstan- 
ces, the  accident  was  unavokl- 
able,  or  occasioned  by  the 
negligence  of  the  defendant. 
fVakeman  v.  Robinson^  £.  4 
G.  4.  Page  68 

2.  Where,  in  an  action  for 
use  and  occupation,  the  jury 
found  a  verdict  for  11/.  only, 
but  contrary  to  the  opinion  of 
the  Judge,  the  Court  refused 
to  grant  a  new  trial,  unless  it 
appeared  that  such  verdict  was 
founded  on  a  mistake  of  law. 
Green  v.  Speakman^  M.  4  G. 
4.  »» 

3.  Where,  in  an  action  oicasump- 
8ii  by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
agreed  fo  live  separate,  and 
the  defendant  had  stipulated  to 
pay  the  plaintiff  a  certain  sum 
weekly  for  the  use,  benefit, 
and  support  of  his  wife;  in 
consideration  of  which,  the 
plaintiff  undertook  to  save  the 
defendant  harmless  from  all 
debts  she  might  contract  on 


NEW  TRIAL. 

bis  account;  and  the  plaintiff 
sued  the  defendant  to  recover 
sums  paid*  by  the  former  on 
account  of   such    allowanee; 
and   declarations  of  the  wife 
were  received  in  evidence  at 
the  trial,  to  shew  that  she  had 
been  living  in  adultery  pre- 
viously to  and  at  the  time  the 
payments    in    question    were 
made;  and  the  jury  found  a 
verdict  for  the  defendant  ge- 
nerally,   as    well    as    on   the 
ground  of  adultery:— The  Court 
granted    a    new    trial,  and  it 
seems  that  such  an  agreement 
is  legal,  and  that  the  fact  of 
adultery  cannot  be  given   in 
evidence    under  the    general 
issue,  but  must   be   specially 
pleaded.      Scholey  v.    Gooa^ 
man,  M.  4  G.  4.        Page  350 
4.  Where,  in  a  writ  of  waste  found- 
ed on  the  statute  of  Gloucester ^ 
6  JSdw.  1,   c.  5,  it  appeared, 
that  the  defendant,  a  tenant  for 
life,  had  cut  down  trees  on  the 
estate  at  three  different  times, 
the  last  of  which  was  more  than 
four  years  before  the  writ  was 
sued   out,  and   the   plaintiff's 
witnesses  admitted,  that  seve- 
ral of  such  trees  had  been  fell- 
ed for  the   benefit  of  the  es- 
tate, and  it  was  left  to  the  jury 
to  say,  whether  they  thought 
the  felling  of  the  trees  had  been 
injurious    to  the  inheritance, 
and  if  so,  that  they  should  find 
a  verdict    for   the  plaintiffs; 
but  that  if  they  should  be  of 
opinion    that    they   were  cut 
down   bond  fide,  and  with  a 
view  to  improve    the   estatCi 
then  for  the  defendant;  and  the . 
jury  accordingly  found  a  ver-| 
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diet  for  the  latter:  tbe  Court 
granted  a  new  trial.  Redfern 
V.  Smith,  3f.  4  0. 4.  443 

5.  Where,  in  an  action  on  a  policy 
of  insurance  ip  recover  a  loss 
sustained   by  fire,  the  defen- 
dant, as  director  of  the  compa- 
ny,  endeavoured  to  establish, 
that  the  plaintiff  had  wilfully 
set  fire  to  the  premises,  and 
the  judge  directed  tbe  jury, 
that  they  should  be  satisfied 
that  the  crime  imputed  to  tbe 
plaintiff  was  as  fully  and  sa- 
tisfactorily proved  and  estab- 
lished, as  would  warrant  them 
in  finding  him  guilty,  in  case 
a   criminal   charge  had   been 
preferred  against  him  for  the 
same  offence  :-.J7e/if,  that  such 
direction   was  right,  and  the 
Court  refused  to  grant  a  new 
trial,  although,  after  a  verdict 
for  the  plaintiff,  a  grand  jury 
had  found  a  bill  against  him 
and  others  for  a  conspiracy  to 
defraud-  tbe  insurance  compa- 
ny; and  aflidavits  were  pro- 
duced, imputing  perjury  to  tbe 
plaintiff*s  witnesses,  and  dis7 
closing  the  nature  of  the  con- 
spiracy,  and  also  tending  to 
shew  that  the  plaintiff's  claim 
was  founded  in  fraud,  which 
was  not  known  to  the  defen- 
dant at  the  time  of  the  trial. 
Thurtell  V.  Beaumont,  H.\k, 
5  G.  4.  Page  612 

NONJOINDER. 
See  Abatement. 

NON-PROS. 
See  Affidavit,  !• 


796  PAYMENT. 

NOTICE. 

See  Bail,  8. 

Ejectment,  1. 

NOTICE  OF  ACTION. 

See  SiiERiFFi  2. 

NOTICE  OF  DECLARATION. 
See  Practice,  7. 

NOTICE  TO  QUIT. 

See  Distress,  3. 
Ejectment,  2. 
Landlord  Sc  Tenant,  L 

OATH. 

See  Apprentice. 

OFFICER. 

See  Arrest,  2. 
Attorney. 
Limitation  of  Actions. 

ORDER  OF  REFERENCE. 
See  Award,  1. 

OUTLAWRY.  I 

See  Bankrupt,  2. 

PARTNERS. 

See  Bankrupt,  2. 
Bond,  2. 
Deed,  2. 


PAYMENT. 
See  Bankrupt,  4. 

1.  Where  the  defendant,  as  sure- 
ty in  a  bond,  which  after  recit- 
ing that  his  principals  A.  B. 
and  C  2>.  were  bankers  at 
Sunderland^  was  conditioned 
for  the  securing  such  sum  or 
sums  as  should  be  advanced 


PENALTY. 

to    meet    bills    of    exchange 
drawn  by  A.  B.  and  C.  JO.,  or 
either  oflhem^  on  the  plaintiffs, 
(the  obligees)  who  were  bank- 
ers in  London^  under  a  penalty 
of  600(W.;_jgfeW,  that  remit- 
tances made  by  C.  D^  after  the 
death  of  A.  J8.,  must  be  appro- 
priated in  the  first  place  in  li- 
quidation  of  the  partnership 
balance  then  due,  there  being 
no  balance  struck  or  rest  made 
in  the  accounts  in  the  books  of 
the  obligees,  and  such  remit- 
tances having  been  made  on 
the  general  account,  without 
any  specific  mode  of  appli- 
cation.   SifMon  T.  Cooke^  H. 
4&6  0.4.  Page688 

PENALTY. 
See  Bond,  2. 

1.  Where  the   plaintiflT  and  de- 
fendant entered    into  articles 
of  agreement,  by  which  the  for- 
mer, in  consideration  of  2300/. 
agreed  to  sell  to  the  latter  the 
lease  of  a  public  bouse,  as  he 
then  held  the  same,  for  the  ex- 
piration of  his  term  thereiu, 
and  also  his  goods,   fixtures, 
and  effects  at  a  valuation ;  and 
the  defendant  agreed   to  take 
an  assignment  of  the  lease,  and 
pay  the  above  sum  for  it,  as 
also  the  amount  of  the  goods, 
fixtures,  and  effects,  and  take 
possession  of  the  premises  on 
a  given  day,  when  the  plain- 
tiff agreed    to   give   up  pos- 
session  of  the  said   premises, 
floods,  and   effects,    to  assign 
icences,  to  repair  or  allow  for 
all  damaged  outside' windons, 
and    to    clear   the    rent   and 


PLEADING. 

taxes  to  the  day  of  quilting 
possession;  and  the  expenses 
of  the  agreement  were  to  be 
paid  by  the  parliea  in  equal 
moieties;  and  it  was  lastly 
agreed,  that  on  either  party's 
not  fulfilling  all  and  every 
part  of  (he  agreement,  heahould 
pay  to  the  other  600/.,  thereby 
settled  and  fixed  as  liquidat- 
ed damages: — Held,  that  this 
latter  sum  was  not  a  mere 
penalty  to  cover  soefa  dam- 
ages as  migbt  be  actually 
incurred  by  the  non-per- 
formance thereof,  but,  that, 
on  a  breach  by  the  defendant 
fur  refusing  to  accept  an  as- 
signment of  the  lease,  or  take 
possession,  he  was  liable  to  pay 
the  plaintiff  the  full  amount  of 
that  sum.  Reilltf  v.  Jones,  T. 
4  6.4.  PageiU 

PETITIONING    CREDITOR'S 

DEBT. 

See  Bankrupt,  S,  8. 

PERJURY. 

5«Bail,6. 

PLEADING. 

SeeAUAVKHEHT. 

Action  on  the  Case,  3. 
Adulterv. 

AMeNDMENT,3,3. 

Assumpsit,  2. 

Attorney,  6. 

Bail  Bond,  1. 

Bankrupt,  6. 

Costs,  1, 2. 

Error. 

ExfCUTORS,  1. 

False  Imprison ment,  1,2. 

Libel. 


Practice. 
Replevin. 
Trespass. 

I.  Where,  in  raplevin,  for  taking 
the  plaintifTs  cow,  the  defend- 
ant avowed,  that  be  being  seis- 
ed of  amenuege,  to  wbicflconk- 
mon  of  pasture  was  appnrte- 
nsnt,  distrained  tbe  said  cow, 
damage feaaani ;  aadtbeplaiu- 
tiff  pleaded  in  bar,  that  there 
was  a  custom  that  a  person  seis- 
ed infeeoftbemesBTiagemtght 
demise  tbe  right  of  common  of 
pasture,  independently  of  tbe 
actual  occapationof  such  mes- 
suage; and  that  there  bad  been 
a  demise  according  to  the  cut- 

tom: Held,  that  sucb  plea 

was  bad  on  general  demurrer, 
as  the  nature  of  the  custom 
should  be  set  out  with  pre- 
cision Bod  certainty,  and  that  it 
should  appear  on  the  face  of 
the  plea,  whether  the  demise 
was  oy  deed  or  not;  anditseems 
that  a  custom  to  demise  such 
right  by  parol  cannot  be  sup- 
ported, as  it  is  in  the  nature 
of  an  incorporeal  hereditament, 
which  cannot  be  demised  with- 
out deed.  Lathburyt.  Arnold, 
E.AG.A.  72 

3.  Where,  in  an  action  on  the  case, 
against  attornies  for  negli- 
gence, the  declaration  staled, 
that  the  plaintiflT  had  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  his  then 
tenant,  for  the  recovery  of 
premises  forfeited  to  him,  by 
tbe  tenant's  breach  of  covenant 
to  repair;  and  that  afterwards, 
when  the  cause  came  on  for 
trial,  it  was  referred  to  an  ar- 
bitrator,  who  was  Iv  decide 
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•  what  repairs  were  necessary  to 
be  done,  and  the  costs  of  the 
cause  were  to  abide  the  event 
of  the  award :  that  the  arbitra- 
tor was  afterwards  ready  to  pro- 
ceed with  the  reference,  but  that 
the  defendants  neglected  to  at- 
tend him,  whereby  the  plain- 
tiff was  oblififed  to  pay  the  de- 
fendant 60/!.  for  his  costs,  incur- 
red in  the  action  of  ejectment, 
which  the  tenant  would  other- 
wise have  been  obliged  to  pay, 
and  that  he  sold  the  premises 
for  much  less,  to  wii^  100/.  less 
than  he  otherwise  would  have 
done: — Hetd^  that  the  declara- 
tion was   not   bad  in  arrest  of 
judgment,  although  it  was  ob- 
jected that  it  was  not  alleged 
that  the  plaintiff  had  sustained 
any  actual  loss,  or  that  the  ar- 
bitrator  would  have  decided 
that  repairs  were  necessary,  or 
that  he  would  have  awarded  in 
favour  of  the  plaintiff,  in  case 
the  reference   had    been   pro- 
ceeded with.    Swarmell  v.  EU 
iiSf  31.  4  G.  4.  340 

PLEDGES. 
See  Replevin  Bond,  1. 

POLICY. 
See  Insurance. 

POSTEA. 

^See  Error,  ]. 
Practice,  3. 

POWER  OF  ATTORNEY. 
5ee  Attachment,  L 

PRACTICE. 

See  Abatement. 
ArriDAVir. 


Amendment. 
Arrest. 
Attachment 
Attorney. 
Award. 
Bail. 

Bail  Bond. 
Bankrupt,  2. 
Baron  and  Feme. 
Costs. 
Damages. 
Ejectment,  1. 
*  Error. 
Insolvent  Debtor. 
Interest  op  Money. 
New  Trial. 
Prisoner. 
Scire  Facias. 
Sheriff. 
Stamps. 
Warden  of  the  Fleet. 

1.  If  a  rule  of  this  Court  has  been 
drawn  up  improvidently,  or  by 
mistake  of  tne  officer,  it  may 
be  discharged  on  terms.  Brooks 
V.  Weston,  E.  AG.  4.  Page  87 

2.  Where  the  defendant,  having 
applied  for  a  judge's  order 
to  stay  proceedings  on  pay- 
ment of  uebt  and  costs,  gave 
an  undertaking  to  pay  them  on 
or  before  a  given  day,  on  which 
the  order  was  granted,  and  the 
costs  were  afterwards  taxed, 
but  the  defendant  refused  to 

pay: Held,  that  the  plaintiff 

could  not  compel  the  defend- 
ant to  make  such  payment,  al- 
though the  undertaking  to  do 
so  was  made  before  the  order, 
as  the  latter  was  conditional  in 
terms ;  and  that  if  it  were  not 
complied  with,  the  plaintiff 
might 'proceed;in  the  action  as  if 
no  sucii  order  bad  been  made. 
Hayman  v.  Bach,  E.  4  G.  4. 

102 
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3.  Judgment  is  not  final  by  the 
ProthoDofary's  markins^  the 
postea  on  the  record ;  but  on 
bis  completing  the  taxation  of 
costs  by  inserting  tbeir  amount 
in  the  allocahir.  Butler  v. 
Bulkeley,  E.AG.4.  Page  104 

4.  The  Court  refused  to  stay  pro- 
ceed ings  in  an  action  of  trover, 
on  an  affidavit  by  the  defend- 
ant that  the  plaintiff's  cause 
of  action  did  not  amount  to 
forty  shillings,  (he  amount  of 
the  value  of  the  article  sought 
to  be  recovered  by  such  action 
being  mere  matter  of  calcula- 
tion, to  be  ascertained  by  a  ju- 
ry.    Lowe  V,  Lowe,  T.  4  6.  4. 

220 
6«  Where  an  attorney  bad  omit- 
ted  to  pay  his  termage  fees  to 
the  clerk  of  the  warrants,  in 
compliance   with   the   rule  of 
Court  E. T.  31  Geo.2.—Hetd, 
that  the  latter  officer  was  justifi- 
ed in  not  allowing  a  warrant  of 
attorney  in  passing  a  fine  to  be 
filed,  until   the  arrearages  of 
such  fees  were  paid.     Black' 
bourne^  plaintiflr;    Brown^  de- 
forciant. 7\  4  G.  4.  229 
6J  Where  a'declaration  on  two  bills 
of  exchange  contained  a  count 
on  each,  as  well  as  all  the  mo- 
ney counts,  and  n  count  for  in- 
terest:   the   Court  refused  to 
strike  out  the  latter,  as  being 
unnecessary    or    superfluous. 
Thomas  v.  Anscombe^  T.  4  G. 
4.  243 
7.  Tb^  Court  will  not  allow  the 
affixing  a  notice  of  declaration 
in  tbe  Froth onotary's  office,  to 
be  good   service,  although  it 
was  sworn  that  the  defendant 
bad  no  fixed  place  of  residence, 
and  that  the   plaintiff  did  not 
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know    where    to    find    him. 
Kemp  V.  Powell,  T.  4  G.  4. 

Page  278 

8.  Where  a  bill  was  filed  against 
three  attornies  (partners)  for 
negligence,  in  which  they  were 
rightly  named,  but  in  entering 
thefinding  of  the  jury  on  the  pof- 
iea^  part  of  the  Christian  name  of 
one  of  them  was  omitted,  and 
the  judgment  was,  that  **  the 
plaintiff  do  recover  against  th^ 
said  defendants  :'* — Held,  that 
such  omission  was  no  g^round 
of  error.  May  v.  Pige,  T.  4 
G.4.  297 

9.  Where  the  plaintiff  declared  in 
trespass  that  the  defendant  broke 
and  entered  his  close,  and  broke 
open  the  gates  thereof,  and  also 
broke  and  entered  bis  house, 
and  there  seized  and  took  di- 
vers of  the  plaintift*'8  goods  and 
chattels,  to  wit^  one  hundred 
articles  of  furniture,   and  one 
hundred  articles  of  wearing  ap- 
parel, without  describing  tbeir 
nature  or  quality,  and  the  de- 
fendant being  under  a  Judge  s 
order  to    plead  isstiably,  de- 
murred generally  to  the  whole 
declaration;    and  tbe  plaintiff 
signed  judgment  as  for  want  of 
a  plea,  the  court  ordered  it  to 
be  set  aside  with  costs,  as  the 
demurrer  went  to  the  substance 
of  the  declaration,  the  goods 
taken  having  been  insufficieift- 
ly  described  therein.     Holmes 
V.  Hodgson,  M.  4  G.  4.         379 

10.  Where  a  Judge  at  Chambers 
refused  to  allow  interest  on  a 
judgment  for  damages,  in  an 
action  o{  assumpsit  on  a  special 
agreement  for  the  purchase  of 
t  imber  at  a  certain  rate  per  load ; 
on  the  ground  that  the  original 
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debt  would  not  carry  interest, 
and  a  Jadge's  order  was  accord- 
ingly tnade  for  staying  the  pro- 
ceeciingis  in  the  action  on  the 
judgment,  on  payment  oF  the 
sum  recovered  with  costs :  the 
Court  refused  to  discharge  such 
order,  the  plaintiff  having  after- 
wards complied  with  the  terms 
of  it,  by  accepting  such  sum 
and  costs.  Butler  v.  Stoveld^ 
M.  4  Q.  4.  Page  412 

11.  If  a  defendant  be  under  terms 
of  pleading  issuably,  he  cannot 
assign  special  causes  of  demur- 
rer, although  the  causes  assign- 
ed are  matters  of  substance,  and 
of  which  he  might  have  availed 
himself  under  a  general  de- 
murrer. Blicke  V.  Dymoke^ 
M.  4  G.  4.  427 

12.  Where  the  plaintiff  obtained 
.  judgment  against  the  defendant 

in  1802,  which  was  satisfied  in 
1805,  and  theplaintiffdiedintes- 
tatein  1821:— The  Court  would 
not  allow  satisfaction  to  be  en- 
tered on  the  roll,  on  an  affidavit 
of  the  defendant's  attorney,  that 
the  plaintiff  had  received  from 
the  defendant  a  certain  sum  in 
full  satisfaction  of  his  demand, 
it  appearing  that  administration 
hao  not  been  takeq  out  to  the 
plaintiff's  effects.  Speach  v. 
Slade,B.ASf5G.i.  461 

13.  The  Court  will  not  rescind  or 
*  set  aside  a  rule,  on  a  suggestion, 

that  at  the  time  of  discussion, 
the  parties  omitted  to  state  the 
clause  of  a  particular  statute 
to  counsel,  which  might  have 
affected  the  judgment  or  deci- 
sion of  the  Court,  as  such 
clause  should  have  been  pre- 
sented to  their  notice  at  the 


time  the  rule  was  discussed. 
Dillamore  v.  Capofif  H.  i  Sf 
6  6.4.  Page  462 

14.  Affidavits  which  were  requir- 
ed by  an  enlarged  rule  to  be  filed 
a  week  before  the  commence- 
ment of  the  term,  may,  under 
circumstances,  be  used  by  leave 
of  the  court,  although  they  were 
not  filed  within  the  time  specifi- 
ed in  such  rule.  Harding  v. 
Austen,  fT.  4  &  5  G.  4.  623 
And  see  Cleesby  v.  Peese,  524, n. 

15.  Where  a  defendant,  whose 
name  was  John  Thomas,  had 
been  arrested  by  the  name  of 
James  TkofnaSy  and  signed 
a  bail  bond  with  the  initials 
J.  T: Held,  that  such  signa- 
ture was  no  waiver  of  the  irre- 
gularity in  the  writ,  and  the 
Court  ordered  the  bail  bond  to 
be  set  aside.  Coles  v.  Gunn.  H, 
4&56.4.  526 

16.  Where  the  plaintiff  obtained 
a  rule  for  a  new  trial,  but  neg- 
lected to  carry  the  cause  donn 
for  more  than  four  temns,  the 
Court  would  not  discbarge  the 
rule  on  motion,  unles  a  term's 
notice  of  such  motion  had  been 
previously  given.  Tlpiom  -v. 
Meek,  H.  4  fc  5.  G.  4.         579 

17.  The  Court  allowed  several 
avowries  in  repelvin  to  be 
amended,  by  altering  the  name 
and  description  of  uie  locus  in 

Suo,  and  stating  the  holding  to 
ave  been  for  a  year  instead 
of  half  a  year,  and  also  by 
adding  new  avowries  vary- 
ing the  amount  of  the  rent, 
although  issue  had  been  joined 
and  notice  of  trial  given  and 
countermanded,  and  more  than 
two  terms  had  elapsed  previ- 
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ously  to  tbe  applieHtion  for  the 
amendment.  Prior  t.  Buck' 
ingkam  (Dvke),  E.  4  fc  5  G. 
4.  Page  684 

18.  In  an  action  againsi  tne  de- 
fendant as  acceptor  of  a  bill  of 
exchan«re,  the  Court  will  not 
compel  the plaintifTto  deposit  it 
in  the  hands  of  the  Prothono- 
tary,  to  enable  the  defendant 
to  inspect  it,  in  order  to  ascer- 
tain whether  his  signature  to  it 
had  been  forged.  Hilliard  v. 
Smith,  H.AkbG.4.         586 

19.  Where,inan  action  against  the 
defendant  as  acceptor  of  a  bill 
of  exchange,  he  pleaded  a  plea 
of  judgment  recovered  for  the 
same  debt,  the  Court  refused 
to  set  it  aside,  as  being  a  sham 
plea,  or  pennit  the  plaintiff  to 
sign  judgment,  although  it  was 
sworn  that  the  defendant  bad 
admitted  the  debt  and  made  re- 
peated promises  to  the  plaintiff 
Co  pay,  after  he  had  been  serv- 
ed with  process  in  the  action. 
Young  v.  Gadderer,  Jf.  4  G.  4. 

437 
PRISONER. 
See  Insolvent  Debtor. 

I. On  a  motion  for  the  discharge 
of  a  prisoner  under  the  statute 
48  Geo.  3,  c.  123,  s.  I ,  the  Court 
required  tbe  record  to  be  exa- 
mined by  the  officer  (the  gaol- 
er's certificate  not  being  pro- 
d  uced),  to  ascertain  whether  the 
judgment  bad  been  entered  up 
for  a  less  sum  than  30/.,  and 
whether  the  defendant  had  Iain 
in  prison  twelve  months  by 
virtueof  such  judgment.... The 
affidavit  of  the  defendant  as  to 
these  facts  is  not  sufficient, 
and  the  rule  nisi  can  only  be 


granted  in  the  first  instance. 
Findon  v.  Horton,  E.  4  6.  4. 

PageSO 
2.  The  Court  has  no  jurisdiction 
to  bring  up  a  defenuant  in  cus- 
tody on  a  criminal  charge,  in 
order  to  discharge  him  as  to 
a  civil  suit,  on  the  ground  of 
the  plaintiff's  not  having  pro- 
ceeded to  charge  him  in  execu- 
tion in  du^  time;  as  the  Court 
cannot  change  the  custody,  and 
recommit  a  defendant  upon  the 
criminal  matter.  It  is  other* 
wise  in  the  King's  Bench,  as  a 
habeas  corpus  may  be  sued 
out  on  tbe  crown  side  of  that 
Court.  Freeman  v.  ffeston, 
E.  4  G.  4.  81 

3.  The  Court  will  not  dischargee  a 
defendant  out  of  custody  in  ex- 
ecution at  the  suit  of  a  plaintiff, 
although  the  application  was 
not  made  until  eighteen  months 
after  the  death  of  the  Utter;*  it 
appearing  that  be  had  appoint- 
ed executors  who  were  still 
alive,  and  had  not  assented  to 
the   discbarge.    Dun^ord    v. 

Goufdsmith,  E.  A  G.  4.       14& 

4.  The  clerk  of  the  papers  in  tbe 
Fleet  prison  is  entitled  to  a  fee 
of  2«.  6d,  on  every  action  from 
which  a  prisoner  is  discharged, 
and  which  is  payable  under 
the  rule  of  Court  Easier  and 
Trinity  Terms,  1727:  and  the 
Court  refused  to  order  the 
Warden  to  return  a  sum  taken 
by  bim  on  the  discharge  of  a 
prisoner  on  account  of^ucb  fees. 
Rochfortj  Ex  parte,  E.  4  6. 4. 
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5.  Where,  on  a  prisoner's  being 
brought  up  to  be  discharged 
under  the  Lords'  Act,  it  ap- 
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peared^  that  a  ooromission  of 
Dankruptcy  had  been  issued 
against  bim  since  his  arrest  and 
imprisonment^  and  that  he  bad 
not  passed  his  final  examina- 
tion,  the  Court  ordered  him  to 
be  remanded  until  such  exami- 
nation bad  taken  place;  and, 
on  being  afterwards  brought 
up,  and  it  appearing  that  he 
bad  passed  it  to  the  satisfac- 
tion of  the  ooromissionersy  and 
that  a  commission  bad  been 
awarded  accordingly,  he  was 
ordered  to  be  discharged  on 
inserting  an  assignment  in  his 
schedule  to  the  ptaintiflTof  all 
his  estate,  title,  and  interest  in 
the  propef ty  therein  mentioned, 
subject  to  the  commission,  and 
the  payment  or  satisfaction  of 
his  Jebts  under  it.  Nunney  y. 
Hall,  M.  4  G.  4.  423 

PROCEEDINGS,  WHERE 
STAYED. 

See  Practice,  4. 

PROMISSORY  NOTE. 
^ee  Limitations,  Statute  0F,1. 

PROTHONOTARY. 

See  Attachment,  2. 
Practice,  3. 

PROVISIONAL  ASSIGNEE. 
See  Insolvent  Debtor,  I. 

RECOGNIZANCE. 

See  Amendment,  I. 
Bail,  I. 

RECOVERY. 

1.  A  recovery  may  pass,  although 
the  words,  "  their  attornies," 


HECOVEBY. 

were  omitted  in  the  warrant  of 
attorney  given  by  two  vouchees. 
Wardf  demandant;  Aldersey^ 
tenant ;  WiUon^  voucbee,  E. 
4G.4  Pagebl 

2.  Where  two  of  the  commisaion. 
ere,  named  in  the  dedimus^wai 
before  whom  the  acknowledg- 
ment was  taken,  were  the  at- 
tornies  for  the  vouchees,  the 
Court  would  not  allow  the  re- 
covery to  pass.  Cofwiop,  de- 
mandant ;  Lennardj  tenant;  JU 
der,  vouchee.  TAG. A.      274 

3.  The  exemplification  of  a  reco- 
very, may  be  amended  by 
transposing  the  words,  **  an 
inbound  common,''  from  a  line 
where  they  had  been  inadvert- 
ently inserted,  to  their  appro- 
priate  place,  they  having  no 
meaning  without  such  transpo- 
sition, so  as  to  effectuate  the  in- 
tention of  the  parties.    XFt//i«- 

Jardf  plaintiff*;  Fairbanks  ten- 
ant ;  6i7^  vouchee,?:  46.4.  %4 

4.  When  in  the  warrant  of  attorney, 
the  words,  *'  to  gain  or  lose  in 
a  plea  of  trespass^^  were  in- 
serted by  mistake,  instead  of  the 
usual  words  *'  to  gain  or  lose 
in  a  plea  of  landj^  the  Court 
perinitted  the  recovery  to  pass, 
as  the  word  trespass  might  be 
rejected  as  surplusage.  Pat- 
mer,  plaintiff*;  Meredith^  ten- 
ant; Eggingtonf  vouchee,  M. 
4G.4.  339 

6.  Where  in  a  deed  to  lead  the 
uses,  the  premises  were  de- 
scribed as  a  farm,  in  the  parish 
of  Z/.,  late  in  the  occupation  of 
J.  //.,  and  it  was  afterwards 
discovered  that  part  of  the  farm 
was  situate  in  the  parish  ofAf 
which  was  not  mentioned  in 
the  deed ;  the  Court  refused  to 
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allow  the  recorery  to  be  amend- 
ed, by  describing^  the  farm  as 
being  situate  in  both  parishes, 
although  it  was  sworn  that  the 
whole  of  the  farm  was  in  the 
occupation  of  J.  H.^  and  was 
intended  to  pass,  and  that  the 
premises  had  been  since  en- 
joyed consistently  with  the 
deed.  Elliot^  {Lord),  vouchee, 
H.\k,bG.A.  Page  520 

6.  A  recovery  may  be  amended 
by  insertingtbe  words,  *'thead-i 
Towson  of^*'  before  those  of 
"  the  rectory  of  the  church  of 
H.**  on  an  affidavit  stating  that 
there  had  been  no  vacancy 
since  the  rectory  was  suffered, 
and  that  the  diurch  was  then 
full.CAam6er^,plaintiff;  Blake^ 
tenant;  Bampfylde^  vo'uchee, 
ff.  4  &  5  6.  4.  586 

RENT. 

See  Bankrupt,  1. 
Distress,  3. 

REPLEVIN. 

See  Distress,  3. 
Witness,  L 

1.  Where,  in  replevin,  for  taking 
the  plaintiff's  cow,  the  defend- 
ant avowed,  that  he  being 
seised  of  a  messuage,  to  whicli 
common  of  pasture  was  ap- 
purtenant, distrained  the  said 
cow,  damage  feasant;  and  the 
plaintiff  pleaded  in  bar,  that 
there  was  a  custom  that  a  person 
seised  in  fee  of  the  messuage, 
might  demise  the  right  of  com- 
mon of  pasture,  independently 
of  the  actual  possession  of  such 
messuBge;  and  that  there  had' 

VOL.  VIII. 


been  a   demise  accordhf)  to 

the  custom: Held^  that  such 

plea  was  bad  on  general  de- 
murrer, as  the  nature  of  the 
custom  should  be  set  out  with 
precision  and  certainty,  and 
that  it  should  appear  on  the 
face  of  the  plea,  whetherthc  de- 
mise jvas  by  deed  or  not;  and 
it  seems  that  a  custom  to  demise 
such  right  by  parol  cannot  be 
supported;  as  it  is  in  the  na- 
ture of  an  incorporeal  heredita- 
ment, which  cannot  be  demised 
without  deed.  Lathbury  v. 
Arnold,  E.  4  O.  4.  Page  72 
2«  The  Court  allowed  several 
avowries  in  replevin  to  be 
amended,  by  altering  the  name 
and  description  of  tne  locus  in 
quo,  and  stating  the  holding 
to  have  been  for  a  year,  instead 
of  half  a  year,  and  also  by  add- 
ing new  avowries,  varying  the 
amount  of  the  rent;  although 
issue  had  been  joined,  and  no- 
tice of  trial  given  and  counter- 
manded, and  more  than  two 
terms  had  elapsed  previously 
to  the  application  for  the 
amendment.  Prior  v.  Buch* 
ingham^  (Duke),  H.  \k,b  O. 
4.  584 

REPLEVIN  BOND. 

1.  Where  an  avowant  in  replevin 
obtained  a  verdict  against  the 
sheriff  for  having  taken  insuffi- 
cient pledges  on  a  replevin 
bond,  whicTi  had  been  taken 
by  his  replevin  clerk,  against 
whom  he  brought  an  action 
for  negligence^  and  the  attest- 
ing witnesses  to  the  bond 
proved  that   the   sureties  did 
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not  reside  within  the  bailiwick 
of  the  Bheriflfy  and  that  one  of 
them  occupied  a  farm  well 
stocked  at  the  time  the  bond 

was    executed: Held^    that 

such  clerk  was  not  answerable, 
as  it  was  not  incumbent  on 
him  to  make  personal  enquiries 
as  to  the  responsibility  of  the 
sureties;  if  they  are  apparently 
responsible,  it  is  sufficient;  and 
it  seems  that  when  they  reside 
out  of  the  bailiwick  of  the  sher* 
ifiy  by  whom  the  bond  is  taken, 
it  is  necessary  to  search  the 
sheriff's  office  where  they  do 
reside^  in  order  to  ascertain 
whether  any  process  had  been 
sued  out  against  them  before 
the  bond  is  taken.  Sutton  v. 
Waite^  E.  4  C?.  4.        Page  27 

REPLICATION. 
See  False  Imprisonment. 

RETURN  OF  WRIT. 

See  Sheriff,  4. 

REVERSIONER. 
See  Witness,  2. 

RIGHT,  WRIT  OF. 
See  A31ENDMENT,  2. 

RULE  OF  COURT. 

See  Attachment,  6,  6. 
Practice,  1, 13. 

SALE. 
Sec  Ship,  2, 3. 

SATISFACTION. 
.  See  Practice,  12. 


SCHOOLMASTER. 

l.The  visitors  and  feofiees  of  a  free 
grammar  school,  who  had  dis- 
missed the  schoolmaster  for 
misconduct  or  breach  of  the 
regulations  of  the  deed  of  en- 
dowment, cannot  maintain 
ejectment  to  recover  the  pos- 
session of  the  school-house,  un- 
less they  had  determined  the 
master's  interest  therein,  hy 
summoning  him  to  appear  b^ 
fore  them,  previously  to  his 
dismissal,  in  order  that  he 
might  be  heard  in  ^instrer  to 
any  charges  that  might  be 
brought  against  him,  and  on 
whicn  such  dismissal  might  be 
founded.  Doe  d.Thanet  (Earl) 
V.  Garthanif  M,  4  0. 4. 

Page  368 
SCHIE  FACIAS. 

I. Where  two  writs  of ^cireyocioi 
had  been  sued  out  against  the 
defendants,  on  a  recognizance 
of  bail,  and  to  which  two  nihiU 
were  returned,  on  which  judg- 
ment was  signed  and  exe- 
cution issued;  the  Court  re- 
fused to  set  aside  such  judg- 
ment and  execution,  on  the 
ground  that  the  bail  had  no 
notice  of  the  writs  of  scire 
facias  liavin||;  issued,  although 
they  lived  lu  the  county  of 
Middlesex;  as  by  their  entB'- 
ing  into  a  recognizance,  they 
made  themselves  personally 
liable,  and  it  was  their  duty  to 
watch  the  proceed inss  in  the 
sheriff's  office.  Smith  v. 
Cm*e,  E.  4  G.  4.  8 

SHAM  PLEA. 
See  Fracticb,  19. 


SHERIFF. 


SHIP  AND  SHIPPING.  735 


SHERIFF- 

See  Arrest,  2. 
Bail,  1. 
evidbncb,  2. 
Replevin  Bond. 

1  Where,  in  a  joint  cause  of  ac« 
tion  a^inst  two  derentlants, 
the  sheriff*  was  served  with  two 
different  rules  to  bring  in  the 
bodies: — Heldf  that  two  writs 
of  attachment  should  be  issued 
against  the  sheriff*,  on  his  non- 
compliance with  such  rules. 
Constable  v.  BristoWy  7?.  4 
G.  4.  Page  162 

2.  Where  a  sheriff*  levies  for  ar- 
rears of  taxes  under  the  statute 
48  Geo.  3,  c.  141,  No.  5,  Rule 
2,  he  is  not  entitled  to  a  month's 
notice,  previously  to  an  action 
being  commenced  against  him 
for  an  irregularity  in  the  levy, 
there  being  no  clause  in  that 
act  requiring  such  notice. 
Copland  v.  Powell^  M.4GA. 
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3.  Where  the  sheriff* under  a  writ 
of  fi.  fa.  levied  and  sold  a  ves- 
sel, the  joint  property  of  two 
defendants,  and  after  satisfy- 
ing the  plaintiff*  his  demand 
and  expenses  of  the  levy^  a  sur- 
plus remained  in  his  hands,  and 
the  defendants  disputing  their 
interests  in  the  vessel,  the  sher- 
iff* refused  to  pay  over  such  sur- 
plus, unless  the  one  to  whom  it 
was  paid  would  indemnify  him 
against  the  claims  of  the  other, 
which  they  both  refused  to  do; 
the  Court  would  not  interfere, 
nor  allow  the  sheriff*  to  pay  the 
money  into  Court,  to  remain 
there,  until  an  indemnity  was 
given,  to  the  satisfaction  of  the 


Prothonotary.  Hartley  v. 
Siead,H.4kb  G.A.Page  466 
4.  Where  a  writ  was  returnable 
on  the  morrow  of  All  Souls, 
viz.  on  the  3d  November^  and 
the  defendant  surrendered  him- 
self to  the  sheriff*'s  officer  on 
that  day,  and  went  to  prison 
on  the  5/A,  and  the  sheriff* 
having  been  ruled  to.  bring  in 
the  body,  returned  that  he 
had  taken  the  defendant, 
whose  body  he  then  had  ready, 
and  an  attachment  was  after* 
wards  issued  against  the  sher- 
iff* for  not  bringing  it  in ;  the 
Court  set  aside  the  attachment 
on  the  payment  of  all  costs  as 
between  attorney  and  client, 
and  allowed  the  return  to  be 
amended  according  to  the  fact. 
Rex  v.  frats,  (Sheriff),  H. 
4  &  5  a  4.  618 

SHERIFFS  OFFICER. 

See  Arrest,  2. 

SHIP  AND  SHIPPING. 

See  Insurancb. 

1.  Where  the  second  mate  of  a 
vessel  was  ordered,  with  three 
other  seamen,  to  take  the  ship's 
boat  and  convey  the  captain  on 
board,  who  had  gone  on  shore 
at  the  Mauritius^  and  on  their 
geting  on  shore  they  refused 
to  return  with  him,  but  re- 
mained' there  all  nighty  and  he 
was  obliged  to  get  back  to  his 
ship  in  another  boat,  and  re- 
deem his  own  on  the  following 
morning;  when  such  mate  was 
taken  before  a  magistrate  at 
the  Mauritius  and  committed 
to  prison  for  a  month  :^^E[eldf 
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thut  this  was  such  an   act  of 
disobedience,  as  to  warrant  the 
captain  to  detain  his  property 
on  board  the  vessel  by  way  of 
forfeiture;    and  consequently, 
that  trover  could  not  be  main« 
tained  against  the  captain  for 
such    detention.     Weaiherpen 
V.  Laidler,  E.  4  G.  4.  Page  37 
2.  The  captain  of  a  ship  has  no 
authority  to  sell  the  cargo,  ex- 
.  cept  in  cases  of  absolute  ne- 
cessity:  ^Therefore,  where  in- 
digo was  shipped  at  Calcniia 
•consigned  to  London^  under  a 
hill  of  ladinj^,  by  which  the 
damages  and  accidents  of  the 
seoSf  and  of  navigation  of  what 
kind   soever    were   excepted, 
and  the  vessel  sustained  consi- 
derable damage  in  the  course 
of  the  voyage,  and  put  into  the 
Mauritius  in  a  sinking  state, 
where  the  captain  abandoned 
heft  and  placed  her  and  the 
cargo  at  the  disposal   of  the 
Vice  Admiralty   Court,    who, 
after  survey,  ordered  both  to 
be  sold;  but  it  appeared  that 
the    cargo   might    have   been 
transhipped  there,  and  forward- 
ed   to   its   port  of  destination 
by  another  vessel,  and  that  his 
own  ship  might  have  been  re- 
paired, although  at  a  consider- 
able expense: Held^  that  the 

owners  of  the  ship  were  liable 
to  the  owners  of  the  cargo,  in 
an  action  on  the  case  for  non- 
delivery thereof  at  the  place  of 
destination,  as  it  was  the  duty 
of  the  captain  either  to  have 
repaired  the  vessel,  or  trans- 
shipped the  cargo.  Cannan  v. 
Meahurti,  E.  4  G.  3.  127 

df  Wbt^re  a  ship  was  so  far  injur- 


ed by  a  storm,  that  it  was  found 
on  survey,  at  a  foreign  port, 
that  the  expenses  of  repairing 
her  would  exceed  her  original 
value,  and  the  captain  sold  her 
band  fide^  and  for  the  benefit 
of  all  concerned,  and  the  pur- 
chasers     shortly     afterwards 

broke  her  up: Held,  that  thb 

was  such  a  case  of  urgent  ne- 
cessity, as  to  justify  the  sale. 
Robertson  v.  Clarke,  //.  4  &  6 
O.  4.  Page  622 

4.  In  an  action  on  the  case  against 
ship  owners,  to  recover  daro- 
ag^  sustained  by  the  loss  of 
goods  shipped  on  board  their 
vessel,  where  the  completion 
of  the  voyage  was  prevented 
by  the  improper  sate  of  the 
ship  by  the  captain  abroad: 
^Jkeld,  that  the  value  of  the 
ship  was  to  be  calcitiated  at 
the  time  of  the  sale,  and  not  at 
the  time  of  the  commencement 
of  the  voyage,  and  that  the 
owners  were  only  liable  for  the 
amount  of  the  freight  which 
might  have  been  earned  if  tbe 
vessel  had  completed  her  voy- 
age, and  not  the  amount  of 
freight  as  calculated  on  at  tbe 
time  of  its  commenoemeot. 
Cannan  v.  Meabum,  £r.  4&  5 
G.L  633 

SOUTHWARK  COURT  OF 
REQUESTS. 

See  Costs,  3. 

STAMPS. 

See  Appuenticb, 

1.  Wlvere  the  plaintiff*,  being  io 
advance  to  the  defendant's  sod, 
for  the  io^i  of  part  of  a  cargo 
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of  fish,  in  which  the  latter  was 
partly  interested,  wrote  to  him, 
stating  that  he  had  drawn  bills 
on  him,  and  requesting  him  to 
accept  them,  and  which  were  to 
be  appropriated  for  the  repay- 
ment to  the  plaintiff;  and  the 
defendant's  son  ivas  on  the  other 
hand  to  remit  the  plaintiff  the 
proceeds  of  the  cargo,  to  meet 
the  payment  of  the  acceptances: 
and  the  son  agreed  to  the  con- 
tents of  that  letter,  by  a  memo- 
randuui  written  and  signed  by 
him,  at  the  foot  thereof:  and  the 
defendant  afterwards,  by  a  gua- 
rantie,  written  bv  him  at  the 
back  of  the  same  letter,  agreed 
to  pay  the  plaintiff,  or  his  bank- 
ers, all  sums  which  mifi^ht  come 
to  his  hands,  agrreeabiy  to  the 
terms  of  such  letter,  and  be  re- 
sponsible to  the  plaintiff  for  the 
proceeds  that  might  be  pro- 
cured by  his  son  for  the  cargo: 

Heldf  in  an  action  of  a^- 

sumpiii  on  the  guarantie,  that 
one  agreement  stamp  wassufti- 
cient  under  the  statute  55  Oeo. 
3,  c.  184,  as  the  whole  of  the 
instrument  containing  the  gua- 
rantie roust  be  taken  toge- 
ther, and  as  forming  part  of 
one  transaction.  Stead  v.  Lid- 
dard,  E.  AQ.4.  2 

2.  Where  an  afiidavit  to  set 
aside  a  judgment  of  non-pros 
for  irregularity,  was  entitled  as 
being  in  two  several  causes 
against  separate  defendants, 
but  written  on  one  sheet  of  pa- 
per, and  with  one  stamp  only: 
_JJeM  to  be  insufficient.  Wor- 
l^v.Ryland,T.AO.A.  238 

3.  Where  the  defendant,  as  sure- 


ty in  a  bond,  which  after  re- 
citing that  his  principals  A.B, 
and  C.  />.  were  bankers  at  Sun» 
derlandf  was  conditioned  for 
the  securing  such  sum  or  sums 
as  should  be  advanced  to  meet 
bills  of  exchange  drawn  by  A, 
B.  and  C  D.,  or  either  of 
them  on  the  plaintiffs,  Ahe  ob- 
ligees), who  were  bauKers  id 
£ondonj  under  a  penalty  of 
5O00l.:—Held,  that  the  bond 
having  been  given  previously 
to  the  passing  of  the  statute  48 
Oeo.  3,  c.  149,  was  properly 
stamped  with  a  7/.  stamp,  as  be- 
ing applicable  to  the  amount  of 
the  penalty  under  the  statute 44 
Geo.  3,  c.  98.  Simson  v.  Cooke^ 
H.AkbG.A.  PagebSS 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statutbof. 

STATUTES—CITED  ORCOMU 
MENTED  ON. 

Edward  I. 

6.  c.  6.     Gloucester — Waste. 

448,447 
6.  c.  8.     County  Court.       221 
13  Stat.  1,  c.  5.    (Westminster 
2,)  Time,  Computation  of. 

271,8 
c.  34.    Dower.       8&5 

Henry  8. 

21.C.  13.    Non  Residence.     421 
2;).  c.  15.  s.  1.  Real  Actions.  Costs. 

14a 
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STATUTES. 


Edward  6. 
2  &  3.  c.  13*    Tithes.  Page  446 

Elizabeth. 
43.  c.  6.    Costs.  450 

James  1. 

4.  c.  8.    Costs.  148 

21.  e.  4.    Penal  Actions.       421 

21.  c.  16.  8s.  3,  7.     Limitation  of 

Actions.  182, 197, 201,  8 

Charles  2. 

17.  c.  8.    Death  of  Party Judg- 
ment. 535 
22  &  23.  r.  9.     Costs.  450 

29.  c.  3.    Frauds,  Statute  of. 

6,60,58 

jlnne. 

4.  c.  16.  s.  19.    Limitation      of 
Actions.  i!06 

8.  4.  Double   Pleading". 

241 

Bail  Bond.        293 

8.  c.  9.  s.  35  to  39.       Appren- 


tice— Indenture — Stamp.    418 

s.  43.    Stamps.       416 

9.  c.  21.    Stamps.  417 

Oeorge  1 . 
7.  e.  31.     Bankrupt.    286,  542 

George  2. 

2  C.23.     Attorney.  323 

—   c.  86.     Seamen's  Wages.  38 

4.  0.  28.    Landlord  and  Tenant 
—Rent.  ITO 

5.  c.  30.  5. 7.    Bankrupt. 

291,542 


7.  c.  15.    Ship  Ownenr.        643 

14.  c.  10.    London  Court  of  Re- 

quests  Act  Page  435 

19.  c.  32.    Bankrupt.  173 

22.  c.  46.    Attorney.  323 

—  c.  47.  #.  4,  6,  6.'    Souihwark 
Court  of  Requests.      430, 462 

32.C.28.    Prisoner— Fees.  168 

George  3. 

4.  c.  33.  «.  1 .     Bankrupt- 
Member  of  Parliament.       281 

16.  c.  31.5. 1.  Registry  of  Ships. 

17.  c.  26.    Annuity.       119.  226 
26.  c.  00.  88. 10.  15.    Ship's  Re- 
gister. 420 

—  c.  86.    Shipowners.      643 
28.  c.  20.  88.  25, 26.  Whale  Fish- 

ery — ^Time,  Computation  of. 

270 

—  c.  37.  M.  23, 25, 26.     Ex- 
cise Revenue  Officers.         268 

xxxi.  c.  lix.  88. 11,  78.  Birming- 
ham Canal  Act.  24 
37.  e.  73.     Seamen's  Wages.  38 

43.  c.  99.    Property  Tax. 

401,404 

44.  c.  98.  Schedule  A. — Stamps. 

595,601 

45.  c.  124.    Bankrupt — Member 
of  Parliament.  282 

xlvi.c.lxxxvii.iS'oM/Au?arA:  Court 
of  Requests.  432,  464 

48.  c.  123.  8.  1.  Insolvent  Debt- 
ors. 80 

—  c.  141.    Taxes — Sheriff. 

402,  403,  407 

—  C.149.    Stamps.      595,602 

49.  c.  121,  8.  8.    Bankrupt. 
286,  486,  487,  489, 538  to  545 

51.  c.  125.     Insolvent     Debtors 

497 


TENDER  OF  AMENDS. 


TRESPASS. 
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53.  c.  102.  Insolvent  Debtor.  385 

—  c.  141.     Annuity.     116.302 

—  c.  1.59.  S8.  1,  2.  Ship  Own- 
.  ers.  .38.41 
55.  c.  184.    (Schedule    Parti.) 

—Stamps  6,417,570 

—  c.  194.  ss.  14,  15.       Apothe- 
caries. 'SO 

George  4. 

1.  c.  119.  ^.  16,  17,18.      Insol. 

vent  Debtors.  530. 1,  4 

iv,  c.  cxxiii.    Southwark  Court 

of  Requests.  433,  463 

STAYING  PROCEEDINGS. 
See  Practice,  4. 

STRIKING  OUT  COUNTS. 
See  Practice,  6. 

SUBPOENA. 
See  Attachment,  3. 

SURETY. 

A>e  Annuity. 
Bankrupt,  7. 
Bond,  2. 
Rrplkvin  Bono. 

TAXATION  OF  COSTS. 
See  Attorney,  1. 

TAXES. 
See  Sheriff,  2. 

TENANT  FOR  LIFE. 

See  New  Trial,  4. 

TENANT  IN  COMMON. 
See  Fishery. 

TENDER  OF  AMENDS. 
See  Action  on  the  Case,  1. 


TIME,  COMPUTATION  OF. 
See  Limitation  of  Actions. 

TRESPASS. 

See  Costs,  2, 5. 

False  Imprisonment. 

I.  No  person  can  be  excused  of 
committing  a  trespass  unless  be 
can  justify  that  the  act  coid- 

.  plained  of  arose  entirely  with- 
out his  default.  Where,  there- 
fore, in  trespass  for  an  injury 
done  to  the  plaintiff's  horse  m 
consequenqc*  of  the  defendant's 
driving^  a  gig  a&^ainst  it,  it  was 
provedthnt  thedefendant  drove 
a  high-spirited  horse  unskilful- 
ly and  without  a  curb  chain,  and 
the  defendant  pleaded, /irs/,  not 
guilty;  and  necondly^  that  his 
iionte  took  fright  and  became 
ungovernable  in  consequence 
of  n  cart  being  driven  furiously 
against  it;  which  was  not  suo- 
ported  by  evidence; — and  tiie 
Judge  was  of  opinion  that  the 
defendant  was  liable,  although 
he  might  not  have  been  guilty 
of  an  act  of  negligence,  or  want 
of  caution;  and  the  jurv  found 
a  verdict  for  the  plaintiff. — The 
Court  refused  tograiitan^w  tri- 
al, which  was  moved  for  on  the 
Eouud  that  it  should  have  been 
ft  to  the  jury  to  say,  whether 
under  all  the  circumstances,  the 
accident  was  unavoidable,  or  oc- 
ncsioned  by  the  negligence  of 
the  defendant.  Wakeman  v. 
Robinson,  E.  4  &.  4.  63 

2.  Where  in  an  action  of  trespass 
for  an  assault  and  false  impri- 
sonment, the  declaration  con- 
tained two  counts,  and  the  de- 
fendant pleaded ;^rtf^,  the  gene- 
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ral  issue ;  and  secondly^  that  he 
and  one  •/.  W.  Iiavinj^f  justified 
as  bail  for  the  plaintifT  in  an  ac- 
tion then  pending,  he  arrested 
the  plaintiff,  to  render  him  in 
discbarge  of  the  recognizance, 
and  detained  him  in  custody 
until  he  had  satisfied  the  de- 
mand for  which  the  latter  action 
was  brought,  and  the  plaintiff 

replied  de  injuria; and  it  ap« 

peared  in  evidence  that  the  de- 
fendant, in  addition  toVletaining 
the  plaintiff  until  he  had  satis- 
fied such  demand,  caused  him 
to  be  detained  an  hour  longer, 
and  until  he  had  given  a  secu- 
rity for  the  expenses  incurred 
by  the  defendant's  becoming 

bail: tield^  that  this  was  one 

continuing  trespass  and  impri- 
sonment, and  therefore  that  the 
plaintiff  ought  either  to  have 
newly  assigned  or  replied  the 
excess,  in  order  to  entitle  him  (o 
recover  for  the  additional  de- 
tention or  imprisonment,  which 
was  unjustinable  or  illegal, 
Lambert  v.  Uodgion^  T.  4  6r.4. 

Page  826 

8.  Where  the  plaintiff  entered  a 
public  house  after  it  had  been 
closecl  for  the  night,  and  refus- 
ed to  tell  the  occupier  how  he 
obtained  admission,  on  which 
he  sent  for  a  constable  and  char- 
ged the  plaintiff  with  felony,  on 
which  he  was  detained  in  cus- 
tody two  days: — Held^  that  the 
occupier  was  not  justified  in 
making  such  a  charge,  and  con- 
sequently that  to  an  action  of 
trespass  for  false  imprisonment, 
a  plea  stating  that  be  was  not 

>  acting  in  aid  of  a  constable,  in 
taking  the  plaintiff  into  custo- 


TROVER. 

dy,  could  not  be  supported;  his 
remedy  was  by  turning  him  out 
of  the  house.  Rose  v  WiUon. 
M.4G.4.  Pageae2 

4.  Where  the  plaintiff  declared  in 
trespass,  that  the  defendant 
broke  and  entered  bis  close,  and 
broke  open  the  gates  thereoft 
and  also  broke  and  entered  his 
house,  and  there  seized  and  took 
divers  of  the  plaintiff's  goods 
and  chattels,  to  wit,  one  hund- 
red articles  of  furniture,  and  one 
hundred  articles  of  wearing  ap- 
parel, without  describing  the 
nature  or  quality;  and  the  de- 
fendant being  under  a  judge's 
order  to  plead  issuably,  demur- 
red generally  to  the  whole  de- 
claration, and  the  plaintiff  sign- 
ed judgment  as  lor  want  of  a 
Klea.  The  Court  ordered  it  to 
e  set  aside  with  costs,  as  thede- 
murrer  went  to  the  substance  of 
the  declaration,  the  goods  taken 
having  been  insuflScientiy  de- 
scribed therein.  Holmes  v. 
Hodgson,  M.  4  O.  4.  379 

TROVER. 

See  Evidence,  2. 
Practice,  4. 

!•  Where  the  second  mate  of  a  ves- 
sel was  ordered,  with  other  sea- 
men, to  take  the  ship's  boat,aDd 
convey  the  captain  on  board, 
who  had  gone  on  shore  at  the 
Mauritius^vsA  on  their gettiu;;; 
on  shore  they  refused  to  retuni 
with  him,  but  remained  there 
all  night,  and  he  was  obliged 
to  get  back  to  his  ship  in  an- 
other boat,  and  redeem  his 
own  on  the  following  raorning; 
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wheD  such  mate  was  taken  be- 
fore a  magistrate  at  the  MaurU 
tius  and  committed  to  prison 

for  a  month: Held^  that  this 

was  such  an  act  of  disobedience, 
as  to  warrant  the  captain  to  de- 
tain his  property  on  board  the 
vessel  by  way  of  forfeiture,  and 
consequently,  that  trover  could 
not  be  maintained  against  the 
captain  for  such  detention. 
Weatherpen  v.  Laidler^  E,  4 
G.  4.  Page  37 

2.  Where,  in  an  action  of  trover, 
the  plaintiff  claimed  under  an 
assignment  by  bill  of  sale  from 
the  sheriff,  on  an  execution  is- 
sued by  him  against  «/•  S.  who 
afterwards  became  bankrupt, 
and  the  defendants,  as  his  as- 
signees, seized  the  goods  by  vir- 
tue of  the  commission,  but  did 
not  defend  the  action  as  such, 
or  were  proved  to  have  acted  in 
that  character  at  the  trial;  it 
seems  they  must  be  considered 
as  strangers;  and  consequently 
that  it  was  incumbent  on  the 
plaintiff  to  produce  an  examin- 
ed copy  or  the  judgment  on 
which  the  writ  of  Ji.  fa.  was 
grounded,  as  well  as  the  writ 
itself,  and  the  assignment  to 
him  from  the  sheriff.  Glasier 
V.  Eve,  E.  4  G.  4.  46 

TRUSTEE. 

See  Adultery. 

UNDERWRITER, 
See  Award,  2. 

UNNECESSARY  COUNTS. 
See  Practice,  6. 

VOL.  VIII. 


USE  AND  OCCUPATION. 

See  Distress,  3. 
New  Trial,  2. 

VENDOR  AND  PURCHASER. 
See  Distress,  I. 

VESTRY. 
See  Abatement. 


VISITOR. 
See  Ejectment,  2.     . 

WARDEN  OF  THE  FLEET. 

1.  The  clerk  of  the  papers  in  the 
JFleet  Prison  is  entitled  to  a  fee 
of  2^.  6d,  on  every  action  from 
which  a  prisoner  is  discharged ; 
and  which  is  payable  under  the 
rule  of  court,  Easter  andTWnt- 
Q^  Terms,  1727.  And  the  Court 
refused  to  order  the  warden  to 
return  a  sum  taken  by  him,  on 
the  discharge  of  a  prisoner,  on 
account  of  such  fees.  iZocA- 
Jvrt,  ex  parte^  E.  4.  G.  4. 

Page  167 

WARRANTY. 

1 .  Where,  in  an  action  on  the  war- 
ranty of  a  horse,  the  plaintiff 
obtained  a  verdict,  the  Court 
will  not  grant  a  new  trial  on 
the  grrounds  that  there  was  no 
known  disease  to  constitute 
such  an  unsoundness  as  that  set 
up  by  the  plaintiff;  or  that  the 
defendant  was  taken  by  surprise; 
c  c  c 
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WASTE, 


WITNESS. 


although  the  plaintiffy  on  appli- 
catioDy  had  refused  to  inform 
him  of  the  cause  or  nature  of 
the  unsoundness.  Atterbury 
V.  JFairmanner,  E.  4  G.  4. 

Page^ 
2.  Where  the  plaintiff  brought  an 
action  to  recover  the  price  of  a 
horse  sold  under  the  following 
warranty:  viz.  ''ablack&^l- 
dingy  about  5  years  old,  nas 
been  constantly  driven  in  the 
plough:  Warranted.''  Held, 
that  tne  terms  of  such  warranty 
applied  to  the  soundness  of  the 
horse,  rather  than  to  the  nature 
of  his  employment.  Richardson 
T.Broum,M.AG.4.  338 


WARRANT  OF  ATTORNEY. 

See  Attornsy,  4. 
Recovery, 


WASTE. 

1.  Where,  in  a  writ  of  waste, 
founded  on  the  statute  of  Glou^ 
cesier^  6  Edw.  1,  c.  S,  it  ap- 
peared that  the  defendant,  a  te- 
nant for  life,  had  cut  down  trees 
on  the  estate  at  three  different 
times,  the  last  of  which  was 
more  than  four  years  before  the 
writ  was  suea  out;  and  the 
plaintiff's  witnesses  admitted 
that  several  of  such  trees  had 
been  felled  for  the  benefit  of 
the  estate ;  and  it  was  left  to 
the  jury  to  say  whether  they 
thought  the  felling  of  the  trees 
had  Deen  injurious  to  the  in- 
heritance, and  if  so,  that  they 
should  find  a  verdict  for  the 
plaintiffs ;  but  if  they  should  be 


of  opinion  that  they  were  cut 
down  band  fide  tmd  with  a  view 
to  improve  the  estate,  then  for 
the  defendant ;  and  the  jury  ac- 
cordingly found  a  verdict  for 
the  latter: — ^The  Court  granted 
a  new  trial.  Redfem  v.  SmUh, 
M.  4  G.  4.  Page  443 

WHARFINGER. 
See  Distress,  1. 

WITNESS. 
See  Apprentice. 

1.  Where  in  replevin  by  A*  against 
B.,  the  issue  was,  whether  A. 
held  under  C.  at  a  certain  an- 
nual rent : — Heldj  that  the  lat- 
ter was  not  a  cdmpetent  witness 
to  prove  the  amount  of  such  rent. 
Where,  therefore  B.  as  landlord 
of  C,  distrained  on  the  goods 
of  A.,  as  under-tenant  to  C: — 
Held^  that  C.  could  not  prove 
that  the  original  tenancy  of  A. 
had  expired,  and  that  he  had 
become  tenant  to  C.  at  an  in- 
creased rent.  Upton  v.  Curtis, 
E.  4  G.  4.  62 

2.  In  an  action  on  the  case  by  a 
reversioner,  for  an  injury  done 
to  his  inheritance,  the  tenant  in 
possession  is  a  competent  wit- 
nes  to  prove  the  nature  and  ex- 
tent of  the  injury,  as  the  verdict 
cannot  be  given  in  evidence  ei- 
ther for  or  against  him,  and  as 
no  benefit  could  result  to  him 
from  his  own  testimony ;  and 
that  although  his  credit  might 
be  affected,  it  would  not  destroy 
his  competency.  Doddington 
V.  Hudson,  E.  4  G.  4.        163 


WITNESS. 

3.  Where  a  person  was  served 
with  ^subpoena  duces  tecumfOn 
the  3d  of  July,  by  which  he 
was  required  to  attend  the  trial 
of  a  cause  in  London  on  the  2d 
of  that  month ;  .  .Held^  that  as  a 
particular  day  was  inserted 
therein,  which  had  passed  be- 
fore the  service,  the  Court  could 
not  interfere  by  granting  an  at- 
tachment for  the  non-compli- 
ance with  the  terms  of  the  5U&- 
pcena;  although  it  was  tested 
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properly  on  the  last  day  of  the 
preceding  Term,  and  the  Sit- 
tings did  not  commence  till  the 
day  on  which  the  9ubpana  was 
dated.  Alexander  v.  Dixon^ 
M.AG.4.  Page3S7 

WRIT. 

See  Sheriff. 

WRIT  OF  RIGHT. 
See  Amendment,  2. 
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